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PREFACE. 


It  18  remarkable  that  there  is  no  \rork  of  any 
ma^ifude  on  the  law  relating  to  Game  and  to 
Fisherits.  It  is  a  subject  interesting  to  the  Pro- 
fession^ and  peculiarly  so  to  Gentlemen  of  landed 
property.  Numerous^  indeed,  and  much  to  be 
regretted  are  the  disputes  and  actions  which  arise 
from  the  real  or  supposed  infractions  of  this  law. 
It  appears  to  mt,  that  animosities  of  this  nature 
are  generally  the  effect  of  ignorance,  on  the  part 
of  the  injured,  or  of  the  oflfender,  of  their  re- 
spective rights  and  liabilities,  and  that  there* 
iore  nothing  would  so  effectually  tend  to  pre- 
vent such  disputes,  as  to  shew  to  those  who  arc 
possessed  of  exclusive  and  peculiar  privileges 
how  far  such  privileges  extend,  and  to  explain 
to  others  the  wrongs  which  they  commit,  and  the 
penalties  to  wliich  they  subject  themselves,  by 
tlieir  encroachments  on  the  rights  of  their  neigh- 
bours, or  tlieir  violation  of  the  law ;  and  thus, 
by  dining  to  all  the  limits  which  they  are 
forbidden  to  exceed,  to  hinder,  on  the  one  hsxA, 
authority  from  swelling  into  oppression^  and  oa 
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the  other,  to  prevent  ignorance  from  leading  ii|pn 
into  litigation.  The  subject  is  partially  collect- 
ed in  Burn*s  Justice^  and  in  some  other  publica* 
tions^  but  these  afford  imperfect^  and  frequently 
erroneous  information  ;  and  the  great  number  of 
ancient  as  well  as  modern  enactments  and  deci- 
sions, unnoticed  in  those  works,  sufficiently 
evince  the  necessity  for  a  more  enlarged  treatise. 
I  am  induced,  by  these  considerations,  to  offer  the 
following  pages  to  the  public. 

In  preparing  this  work,  more  labour  has  been 
undergone  than  is  usually  employed;  for  every 
page  of  the  Statute  Books  and  Reports  has  been 
examined,  in  order  to  prevent  information  from 
<?scaping  notice.  Hence  it  will  be  found  that 
all  the  principles,  statutes,  and  decisions  upon  the 
subject  are  collected  and  digested,  and  a  great 
number  of  valuable  decisions  in  the  Year  Books, 
and  other  ancient  reporters,  which,  from  their 
mode  of  printing,  have  hitherto  been  inaccessible 
in  practice,  have  been  translated  and  incorpo- 
rated ;  and,  in  order  to  render  the  work  more 
complete  and  useful  in  itself,  as  well  to 
those  whose  libraries  may  not  contain  all  the 
Statutes  and  Law  Reports,  as  to  Professional 
Gentlemen,  who  may  wish  to  save  trouble  in 
referring  to  pther  books,  the  statutes  and  cases 
are  printed  in  the  Appendix,  and  the  whole  work 
is  rendered  accessible  by  a  very  full  Index. 

To  enable  the  reader  to  judge  how  far  the  sub- 
ject proposed  to  be  considered  may  be  worthy  of 
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his  attention^  it  may  not  be  improper  here  to 
give  a  concise  prospectus  or  analytical  view  of 
the  contents. 

The  Treatise,  or  Digest,  is  divided  into  two 
parts,  the  first  relating  to  Game^  the  second  to 
public  and  private  Fisheries. 

The  first  part  contains  ten  chapters.  In  the 
first  chapter^  the  legal  definition  of  Game  is 
considered^  as  well  as  the  property  in  it  in 
general,  and  the  restraints  on  taking  it  at  com- 
mon \aw  and  bj  statute^  and  the  policy  of  those 
regulations. 

The  second  chapter  relates  more  particularly 
to  the  places  privileged  as  to  game,  such  as  the 
franchises  of  forests^  chases^  parks,  and  free 
warrens^  and  the  protection  of  game  in  other 
places  not  particularly  privileged,  as  manors^ 
hare  and  rabbit  warrens^  private  grounds  and 
decoys. 

In  the  third  chapter  are  considered  those 
important'  legislative  enactments  and  decisions 
which  confine  the  liberty  of  sporting  to  quali- 
fitd  persons ;  the  ancient  and  modern  statutes 
are  here  fully  examined,  and  the  qualifications 
to  kill-  game  are  stated^  as  they  relate  to  the 
owners  of  forests,  parks,  chases,  and  free  war- 
rens, lords  of  manors,  and  their  gamekeepers, 
(with  all  the  points  relating  to  the  appointment 
of  a  gamekeeper  and  his  authority) — the  quali- 
fication of  the  eldest  son  of  an  esquire,  or  of  a 
person  of  higher  degree,  and  the  qualification  in 
respect  of  estate^  whether  it  be  an  estate  of  inhe- 
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ritance  or  only  for  life,  or  for  a  term  of  years  ; 
and  this  chapter  concludes  with  observations  re- 
lative to  unqualified  persons  sporting  virith  those 
who  are  qualified. 

The  fourth  chapter  contains  a  practical  view 
of  the  penalties  and  punishments  to  which  un- 
qualified  persons  are  subject  for  sporting ;  and 
of  the  penalties  on  officers  and  soldiers  for  kill- 
ing game,  and  on  inferior  tradesmen,  appren- 
tices, and  others,  for  sporting  without  leave  of 
the  owner  or  occupier  of  the  land. 

The  fifth  chapter  relates  to  the  time  when 
game  may  be  taken^  and  the  mode  of  taking  it^ 
the  offence  of  buying  and  selling  it,  or  of  an  un- 
qualified person  having  it  in  possession,  and  the 
regulations  which  tend  to  preserve  it,  by  pro** 
hibiting  the  taking  of  eggs  and  burning  of 
heath. 

In  the  sixth  chapter  is  considered  in  particu- 
lar the  law  relating  to  Deer,  Rabbits,  and 
Pigeons. 

The  seventh  chapter  relates  to  the  summary 
proceedings  against  offenders,  and  the  searching 
for  and  seizing  their  dogs,  guns,  nets,  and  game, 
either  by  foresters,  park-keepers,  justices  of  the 
peace,  and  others  acting  under  their  warrant, 
lords  of  manors  and  their  gamekeepers,  and  by 
others. 

In  the  eighth  chapter  are  considered  very  fully 
all  the  different  offences  relating  io  game,  and 
when  they  are  punishable  criminally,  or  by  pe^ 
cuniary  penalties.     When  an  indictment  is  su8« 
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tftioable  at  common  law  or  by  statute  for  such 
offences.  When  a  quo  warranto  is  sustainable. 
And  the  proceedings  for  the  recovery  of  pecuni- 
ary penalties^  either  by  action  or  by  information 
IB  ike  Crown  Office^  or  by  information  before  a 
^tice  of  the  peace. 

In  considering  the  mode  of  proceeding  by  ac* 
iian,  are  stated  the  court  in  which  it  must  be 
brought^  the  time  within  which  it  must  be  com^^ 
menced^  by  and  against  whom^  the  declaration 
and  p\eading8>  the  evidence^  trials  yerdict^  new 
trials  and  costs. 

In  considering  the  mode  of  proceeding  by  /n* 
formation  in  the  Crown  Office,  are  stated  the 
affidavit  on  which  to  found  the  information^  the 
information  itself,  the  process  and  arrest  upon  it^ 
and  the  appearance  and  subsequent  proceedings. 

In  considering  the  course  of  proceeding  by 
information    before    a    magistrate,  are    fully 
stated  all  the  statutes  and  decisions  relating  to^ 
1st,  the  time  within  which  the  information  is  to 
be  exhibited ;  2ndly^  who  may  be  the  informer ; 
Sdly,  who  may  be  prosecuted;    4thly,  the  in- 
formation ;  5th  ly,  the  summons  of  the  offender ; 
Sthly^  his  appearance  or  default^  and  the  hear- 
ing of  the  complaint;  7thly,  the  witnesses  and 
e    dence  ;    8thly^  the  conviction^  and  all  its  re- 
quisites ;  9th  ly^  the  execution  and  levying  the 
penalty;   lOthly^  the  appeal  when  given^  and  the 
fecognizance  thereon  ;  1  Ithly,  the  certiorari  and 
bond  to  prosecute  it ;  and  ISthly^  the  execution 
npon  the  appearance^  and  costs. 
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The  ninth  chapter  relates  to  the  private  reme* 
dies  either  to  prevent  or  punish  trespasses  in  pur- 
suit  of  game^  notices  not  to  trespass^  costs^ 
pleadings^  &c. 

The  tenth  chapter,  which  concludes  the  first 
part  of  the  work,  contains  the  regulations  as  to 
game  certificates^  and  the  decisions  upon  them. 


PART  IL 

The  second  part  of  (he  Digest  coniains  the 
law  relative  to  public  and  pv'w^ie  Fisheries. 

In  the  first  chapter  are  considered  the  nature 
and  different  descriptions  of  public  fisheries 
either  in  distant  seas  or  in  the  British  four  seas 
and  navigable  rivers.  The  nature  of  the  public 
right  of  fishing  and  its  qualifications  are  investi- 
gated, all  the  regulations  calculated  to  preserve 
and  encourage  fisheries  in  these  waters  are  here 
collected,  with  the  decisions  upon  them,  as  they 
relate  to — 1st,  weirs  and  other  obstructions; 
2ndly,  the  taking  spawn,  fry,  and  young  fish  ; 
Srdly,  the  time  of  the  year  when  fish  may  be 
taken ;  4th]y,  the  mode  of  taking  them,  and 
size  of  nets ;  5thly,  the  importation,  buying 
and  selling  of  fish  ;  and  6thly,  the  persons  au- 
thorized to  interfere  to  prevent  the  infraction  of 
these  provisions.  The  regulations  relating  to  par« 
ticular  fisheries,  as  oyster  fisheries  ;  the  Thames 
and  Medway  and  Severn,  and  other  rivers  are 
also  considered. 
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The  second  chapter  of  this  part  of  the  work 
telates  to  private  right  of  fishery,  and  to  actions 
for  injuries  thereto^  and  the  pleadings  therein.—' 
First  is  considered  the  places  in  which  a  private 
right  of  fishery  may  exist  either  in  the  sea  and 
BftTigable  rivers,  in  rivers  not  navigable,  lakes, 
poods^  &c.  Secondly,  are  arranged  all  the  sta- 
tutes and  decisions  relating  to  the  interest  or 
right  in  the  fishery  in  their  places,  whether  as 
ON?i[ieT  of  (he  soil,  of  a  several  fishery,  free  fish- 
ery,  or  coinoion  of  fishery. 

In  the  last  chapter  are  fully  considered  the 
criminal  proceedings  and  penalties  for  injuries 
to  private  fisheries,  and  the  pleadings  and  con- 
victions thereon. 


The  Appendix  comprises  all  the  Statutes  on 
the  subject  from  Magna  Charta  and  the  Charta 
Forests  to  the  present  time,  and  all  the  Cases 
from  the  earliest  period,  and  these  are  noticed 
and  digested  in  the  Treatise^  and  referred  to  in 
Index. 

I  cannot  refrain  from  availing  myself  of  this 
opportunity  to  thank  my  Pupils  for  their  very 
kind  and  useful  assistance  in  the  irksome  task  of 
collecting  the  ancient  and  modern  decisions  on 
the  subject,  and  in  translating  the  former ;  and  I 
am  particularly  indebted  to  my  friend  and  pupil, 
Mr.  John  Blackburn,  as  well  for  the  assistance 
afforded  by  his  clear  and  discriminating  view  of 
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every  legaj  subject^  as  for  his  zealous  and  uu 
laxed  attention  to  conduce  to  the  improyemi 
of  the  work. 

.  I  have  prepared  a  very  comprehensiye  collects 
of  the  forms  of  proceedings  for  offences  relatii^ 
to  the  Game  Laws  and  to  Fisheries^  to  be  adople 
by  magistrates^  and  otherwise  connected  witl 
law  proceedings  J  which  might  prevent  the  ttpe 
tition  of  questions  on  this  subject.  But  I  an 
unwilling  to  encumber  the  purchasers  of  th 
work  with  the  expense  of  a  third  volume^  till  i 
know  their  wishes  upon  the  subject^  and  there- 
fore for  the  present  I  forbear  the  publication  of 
such  additional  volume. 


Middle  Temple,  >  J.  CHITTY. 

28tt  Nov.  1811.5 


PART  I. 


OF  THE  LAW  RELATING  TO  GAME. 


CHAPTER  L 


OF  THE  PROPERTY  IN  GAME  IN  GENERAL—. 
THE  RESTRAINTS,  ON  TAKING  IT,  AT  COM- 
MON LAW  AND  BY  STATUTE,  AND  THE  POLICY 
OF  THOSE  REGULATIONS. 

All  wild  animals  which  afford  sport  to  their  DefiDitbn* 
pursuers  are,  in  the  most  extensive  signification 
of  the  word.  Game  (a)^  a  term  derived  from  the 
Saxon,  and  signifying  any  sport  or  diversion^6^ ; 
bot  in  legal  acceptation  it  is  that  species  of  wild 
animals  which  the  arbitrary  constitutions  of  posi- 
tive law  have  distinguished  from  others  (c).  It 
would  be  difficult,  if  not  impossible,  to  state  as  a 

— ^M— — »■       III    I  ■     ■■III   ■■  I   immmm^  ■■  I  ■_!     II        ■  ■    p^M— ——■—»— —— 

(a)  7  Coke.  15.  b.—Post,        (c)  9  Bla.  Com.  14.  395. 
Appendix,  840.  403.413. — Johnson^s  Dictio- 

{b)  Johnson's  Dictionary,    oarj.  Game. 
Game, 

B 
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OF  THE  PROPERTY 


Definiiion. 


Of  ihc  king's 
property  in 
game,  and 
power  to 
grant  fran- 
chises rela- 
ting to  it. 


general  rule  what  animals  are  game  within  the 
legal  meaning  of  that  term ;  for  some  of  the 
statutes  treat  even  rabbits  as  game^  which  are  not 
so  considered  in  others  (d)  j  and  therefore  where 
the  term  game  is  mentioned  in  a  statute,  it  is 
necessary  to  attend  to  the  object  of  the  legisla- 
ture in  passing  the  particular  provision,  in  order 
to  ascertain  what  animals  are  included  within  it. 
Most  of  the  writers  on  general  law  assert  that 
the  sovereign  has  the  sole  property  in  game, 
and  that  he  may  communicate  that  right  to 
others  exclusively  in  what  degree  and  under 
what  restraints  he  pleases,  (e)  In  this  country 
there  seems  to  be  considerable  doubt  as  to  the 
nature  of  the  sovereign's  interest  in  the  game. 


{d)  Thus  the  Statute  13 
R.  3.  c.  13.  and  the  2S  and 
23  C.  2.  c.  25.  treat  rabbits 
as  game,  which  could  not  be 
80  considered  wilhin  the  pro- 
hibition of  5  Ann.  c*  14. 
s.  4.;  and  the  48  Geo.  3.  c.55. 
mentions  woodcocks,  snipes, 
quails,  landrails,  and  rabbits 
as  distinguishable  from  game. 
The  13  R.  2.  c.  13.  post,  Ap. 
pendij,  369.  mentions  '^  deer, 
hares,  conies^  or  other  gen- 
tlemen's game.'*  The  Stat. 
32  and  23  C.  3.  c.  ^5f  enables 
lords  of  manors  to  take  and 
seize  dogs  and  nets  for  kil. 
ling  conies,  hAres,  pheasants, 
partridges,  or  other  game ; 
and  the  4  and  5  W.  &  M. 
c.  23.  speaks  of  hare,  par- 
tridge, pheasant,  pidgeon^Gsh^ 


fow),or  other  game;  and  Lord 
Coke,  in  his  7  Rep.  15»  b. 
post,  Appendix,  840.  treats 
deer  and  rabbits  as  game; 
however,  in  the  case  of  the 
King  T.  Thomson,  2  Term 
Rep.  18.— post^  Appendix, 
1223.  Mr.  Justice  Ashurst 
appears  to  ha?e  coDsidered  it 
as  being  quite  clear  tbat  a 
woodcock  or  rabbit  was  not 
game,  and  tbc  48  Geo.  Z. 
c.  fi5.  schedule  L.  affords  the 
same  conclusion  ;  and  in  Rex 
T.  Yaites,  l  Lord  Raymond, 
151.  post,  Appendix,  981. 
the  Court  held  that  rabbits, 
though  in  a  private  warreni 
were  not  game. 

(e)  Puffendorf,  lib.  4.  ch. 
6*  ■•  4,  5,  6. 


In  game  JN  GENEftAL,   &c- 

It  is  laid  down  by  Sir  William  Blackstone,  in  his  Property  in 
Commentaries  (/),  «  that  by  the  common  law  ^^^' 
the  sole  property  of  all  the  game  in  England  is 
vested  in  the  king  alone,  and  that  the  sole  right 
of  taking  and  destroying  it  belongs  exclusively  to 
him>  and  that  consequently  no  person,  of  what- 
ever estate  or  degree,  has  at  common  law  a  right 
to  kill  game,  even  upon  his  own  land,  unless  by 
licence  or  grant  from  the  king."  This  doctrine 
is  in  some  measure  countenanced  by  the  un- 
doubted power  of  the  king  to  grant  a  free  war-- 
ren,  which  is  a  liberty  to  take  game  within  a 
particular  district,  in  exclusion  of  all  others  (g). 
But  there  are  such  a  current  of  dicta  and  de- 
cisions which  shew  that  the  owners  of  land 
have  uniformly  been  considered  to  have  a 
local  property  in  game,  and  a  right  to  take  it 
whilst  npon  their  own  land  ( k) ,  that  this  un* 
qoalided  position  of  the  learned  commentator 
most  be  deemed  incorrect.  And  we  find  no 
instance,  either  criminal  or  civil,  in  which  a 
party  has  been  sued  or  prosecuted  on  behalf  of 
the  king  for  taking  game,  unless  be  took  it  within 
some  privileged  place  ;  and  on  the  contrary  it 
is  laid  down  that  no  indictment  can  be  supported 


(f)  a  Bla.  Com.  14,    15.  835.  839.844.  863.  QOS.  905. 

301.  394.  413. 419.  and  in  946.  975.  985.  1002.  lOQO. 

4  VoL  174.  415.  1063. 4. 1185. 1298.— 4  Inst. 

U)  ^^^  Appendix,  769.  303.— See  also  2  Bla,  Com. 

(A)  Post,  Appeoau,  705.  419-  n,    10.  by  Mr.  Chrifc 

709. 732.  741 .  7l06. 802.  868.  tian. 
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Property  in    for  Stealing  animals  feras  natures  unless  reclaimed^ 
'*™*'  because  they  are  the  property  of  no  one  fi}. 

For  some  time  after  the  Conquest,  the  sovereiga 
indeed  did  assume  the  power  of  making  for  him- 
%e\f,  and  of  granting  to  his  subjects,  forests, 
chases,  parks  and  warrens  over  the  lands  of  others 
without  their  concurrence ;  but  we  find,  from  the 
authority  of  Lord  Coke  (J),  that  this  was  contra- 
ry to  the  common  law,  and  that  the  charta  de 
foresta,  wliich  expressly  prohibits  the  making  of 
fresh  forests  and  disafforests  several,  is  only  a 
declaratory  law,  securing  to  the  subject  his  former 
right,  and  that  the  king  cannot  raise  a  free  chase, 
park,  or  warren  for  himself  in  any  of  the  grounds 
'  of  his  subjects,  because  the  common  law  has 
so  admeasured  the  king's  prerogatives  that  they 
cannot  take  away  or  prejudice  the  inheritance 
of  any  one.  And  we  find  that,  in  the  reign  of 
Hen.  8.  (  a  prince  who  insisted  particularly  upoa 
his  prerogative, )  it  was  admitted  that  the  kin^^ 
could  not  erect  a  chase  or  forest  over  any  man's 
grounds  without  his  consent  (k). 

The  charta  de  foresta,  though  it  precluded  the 
king  in  future  from  granting  exclusive  privileges 
over  other  person's  lands,  without  their  concur-^ 
rence,  still,  however,  leaves  it  open  to  him  to 
make  a  forest  over  the  demesnes  of  the  crown, 
or  a  chase,  park  or  free  warren  over  the  grounds  of 

(OPoit,  840.   lOW.  — 2        0")  4  Inst.  300,  301. 
Pla.  Com.  393.  (it)  4  Inst.  301. 
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otherrwith  their  consent  (/).  And  therefore  forests  Property  In 
and  free  warrens  over  other  person's  lands  may  at  ^^** 
this  day  exists  because,  as  observed  by  Lord 
Coke  (m)^  when  the  ancient  kings  had  the  most 
part  of  the  lands  in  their  own  hands^  they  might 
make  what  forests  they  pleased  therein,  in  which 
case,  afler  they  granted  out  parts  of  those  lands, 
the  forest  would  nevertheless  continue,  there  be- 
ing a  reason  and  cause  of  a  lawful  beginning; 
andiherefore  a  forest  may  be  by  prescription  good 
inlaw  over  other  men's  grounds*     So,  as  a  grant 
of  ^ee  warren  might  be  made  by  the  king  to  a 
person  over  his  own  land,  who  afterwards  sold 
the  land,  reserving  the  free  warren,  or  right  of 
killing  game  to  himself,  it  came  to  pass  that  a 
man  and  his  heirs  may  have  free  warren  over 
another's  ground  ( n ).     In  these  cases  there  was 
Bo  iolraction  of  the  right  of  the  first  owner  of 
the  soil,  for  the  king,  in  the  first  instance,  only 
made  the  forest  over  the  demesnes  of  the  crown, 
and,  in  the  latter,  only  granted  the  free  warren 
to  him  who  was  owner  of  the  land.     This  power, 
however,  of  the  crown,  does  not  prove  the  exis- 
tence of  any  exclusive  right  to  the  game,  but 
merely   shews  that  it  has  the  privilege  of  secu- 
ring to  the  then  owner  of  the  soil  a  more  per- 
manent and  certain  interest  in  the  game  than  he 
could  otherwise  have  acquired  (6). 

(/)  4  Intt  301.  (n)  ^  Bla.  Com.  3^. 

(»)  4  lait.  SOK  (o)  S«e  the  nature  of  the 
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B«ttraint9  bj  Our  gaoie  laws  are  restrictive  of  the  right 
fa^  oTiaWng  which,  in  a  mere  state  of  nature,  exists  in  every 
gnme,  and  the  ^^g  ^Q  kill   aniuials  fersB   naturas,  wherever   he 

property  a  ' 

private  indi-   luay  find  them.   The  common  law  subjects  every 

▼idual  may  "^  •'  "^ 

have  in  it  in  person,  even  a  lord  of  the  manor  Cp)^  to  an  ac«- 
tion  of  trespass  for  entering  the  land  of  another, 
in  order  to  search  for  or  pursue  game,  unless  he 
have  a  free  chase  or  free  warren  over  it,  so  that 
no  one  can  sport,  except  in  his  own  Und,  without 
being  guilty  of  an  infraction  of  the  law  (g), 
though  he  may  in  some  cases  acquire  a  property 
in  the  game  which  he  may  thus  have  illegally 
taken. 

A  person  may  be  invested  with  a  qualified  but 
not  an  absolute  property  in  all  creatures  fera 
naturae,  either  per  industriam,  propter  impoten* 
tiam,  propter  privilegium,  or  ratione  soli  (r)« 

A  qualified  property  may  subsist  in  animals 
fersQ  naturae  per  industriam  hominisy  as  by  a 
man's  reclaiming  or  making  them  tame,  or  by  so 
confining  them  within  his  own  immediate  power 
that  they  cannot  escape  and  use  their  natural 
liberty ;  as  deer  in  a  park,  hares  or  rabbits  in  an 
enclosed  warren,  pheasants  or  partridges  in  a 
mew,  and  fish   in  a  private  pond,  or  in  trunks. 


^i» 


king's  concarrent  right  with  (q)^  Bla.  Com.  4L9.— 

tlie  subject    very    learnedly  Lord  Raym.  351. 

discussed  in    Mr.    Schulte's  (r)   7    Coke,  15.  b.  Cas^ 

Aqaatic  Rights,  p.  18,  &c.  of  Swans,   post,   839.  as  to 

(p)  11   Mod.   74.— Post,  the  property  in  game, 
1JW)6, 
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These  are  no  longer  the  property  of  a  man  than  Restraints  on 
while  thej  continue  in  his  keeping  or  actual  pos-  [^e  cowwaii 
session,  and  if  at  any  time  they  regain  their '^'»*^* 
natural   liberty,   his  property  instantly   ceases, 
unless  they  have  animum   revertendi,  which  is 
only  to   be  known  by  their    usnal   custom   of 
returnin&r.     But  while  they  thus  continue  in  the 
possession  of  the  party  reclaiming  them,  they  «  re 
as  much  under  the  protection  of  the  law  as  if 
they  were  absolutely    and   indefeasably  his  pro- 
perty,  and  an  action  will  lie  against  any  man 
who  detains  them  from  him,  or  unlawfully  destroys 
them,  and  it  is  as  much  felony  by  the  common 
law  to  steal  such  of  them  as  are  fit  for  food  as  it 
is  to  steal  tame  animals  (s) . 

A  qualified  property  in  animals  ferae  naturae 
may  also  subsist,  ratione  impotentiay  or  on  ac- 
count of  their  own  inability.  As  when  birds 
build  in  the  trees  upon  a  person's  land,  or  rabbits 
or  other  creatures  make  their  burrows  or  nests 
and  have  young  ones  there,  in  which  case  he 
has  a  qualified  property  in  the  young  ones  till 
they  can  fly  or  run  away,  when  the  property  ex- 
pires. Till  which  time  it  is  in  some  cases  tres- 
pass, and  in  others  felony  to  take  them  away  {t). 

A  qualified  property  in  animals  ferae  naturae 
maj  also  exist  propter  privileginm,  that  is,  by 


(#)  1   H.  H.  P.  C.  512.—     1063. 
2  Eatt.  PL  Cr.  607.-Pott,        (O  2  BU.  Com.  594.— « 
Appeodiz,    77«.  8l«.  840.    East  PI.  C.  eH)7. 
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Aestnunts  on  haviug  the  privilege  of  huntings  taking  or  killing 
tK'Jc^M  them  in  exclusion  of  other  persons,  by  virtue  of 
law,  &c  ^  grant  of  a  forest^  chase,  free  warren  or  park, 
or  of  a  several  or  free  fishery  (u).  Here  the 
party  has  a  transient  property  in  these  animals 
usually  called  game,  as  long  as  they  continue 
within  his  liberty,  and  may  restrain  any  stranger 
from  taking  them  therein,  but  the  instant  they 
depart  into  another  liberty  this  qualified  property 
ceases  (v). 

Lastly,  every  person  has  a  qualified  property 
in  game  whilst  upon  his  own  private  ground^  ra* 
tione  soli ;  and  if  a  man  start  any  game  upon  his 
own  ground,  and  follow  it  upon  another's,  and  kills 
it  there,  the  property  remains  in  himself,  for  the 
property  consists  in  the  possession,  which  pos- 
session commences  by  the  finding  of  it  on  his 
own  land,  and  is  continued  by  the  immediate 
pursuit  {w).  So  if  a  stranger  starts  game  in  one 
man's  chase  or  free  warren,  and  bunts  it  into  an- 
other liberty,  the  property  continues  in  the  owner 
of  the  chase  or  warren,  this  property  arising  from 
privilege,  and  not  being  changed  by  the  wrong* 
fill  act  of  a  mere  stranger  (:r).  Or  if  a  man 
starts  game  on  another's  private  grounds,  and 
kills  it  there,  the  property  belongs  to  him  in 

(tf)  9  Bla.  Com.  38.  394.  dorf.  B.  4.  ch.  6.— Gedge  and 

and  416.  Minne,  2  Bulttr.  60.— Pott, 

(v)  2  Cro.   Car.  554*  —  Appendix,  873.  # 

March  48 — 5  Mod.  376.  («)  Ld.  Rajm.  25 1  .—Pott, 

iw)  1 1  Mod.  75.-^Paffen.  Appendix^  984*  IOCS. 
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whose  ground  it  was  killed^  because  it  was  also  Restreinu  on 
started  there,  the  property  arising  ratione  soli  (y).  l^^^l 
Whereas,  if  after  being  started  there,  it  is  killed  ^'  *^ 
in  the  grounds  of  a  third  person,  the  property  be- 
longs  not  to  the  owner  of  the  first  ground,  be- 
cause the  property  is  local,  nor  yet  to  the  owner 
of  the  second,  because  it  was  not  started  in  his 
soil,  but  it  vests  in  the  person  who  started  and 
killed  it,  though  guilty  of  a  trespass  against  both 
the  owners  (z). 

Out  legislative  provisions  (a)  are  in  restraint  Restraints  en 
of  the  common  law  right  of  every  owner  of^^l^^m^ 
haid^  however  small  the  value,  to  kill  game  even  on  "u  ^,^2.^ 
his  own  estate.     They  require  that  he  shall  have  taont. 
an  estate  of  a  certain  annual  value ;  and  prohibit 
ev^  one  from  killing  gsune  at  particular  seasons 
of  the  year,  and  by  particular  modes ;  and  per- 
scms  not  having   real  estate  to  the  prescribed 
amount  are  suli^ected  to  penalties  for  sporting. 
These  various  provisions,  which  will  hereafter  be 
considered  in  detail,  have  not  unfrequently  been 
treated,  even  by  authors  of  authority,  as  tyrannical, 
and  as  an  unnecessary  and  arbitrary  restraint 
i^n  the  liberty  of  the  subject  (&).     But  it  will 


(^)  Sotton  T.  Moody,  Ld.  (a)  3  Bla.  Com.  419.— Ld. 

Raymond,    250. —  3    Salk.  Rajm.  251. 

S90.— 11  Mod.  74.  —  Post,  (5)  2  Bla.  Com.  412,  IS. 

Appeodii,  984.  1002.  1006.  —4  Bla.  Com.  174,  5.  415, 

(z)  Lord    Raym.   251.—  16.— 1  Term  Rep.  44.    Per 

1  Bla.  Com.  419*   n.  11. —  Willes,  J.   post,  AppeadiZ| 

Pott,    Appendix^  800.    per  1209. 
Brooky  J. 
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Restramtson  on  Consideration  be  foond  that  the  weight  of  ob- 
«^ttl"f&c.    jection  is  rather  to  the  inartificial  language  of  the 
statutes  upon  this  subject  than  to  their  intended 
operation,  and  that  there  is  no  injustice  or  impolicy 
in  this  system  of  law.     There  is  no  injustice  in  ex- 
cluding a  person  who  has  no  property  in  land  from 
pursuing  the  sports  of  the  field  on  the  land  of  others. 
In  a  civilized  state  of  society  all  property  is  appro- 
priated, and  no  one  can  acquire  any  interest  in  it 
but  by  purchase,  or  by  descent  from  a  preceding 
occupier ;  and  eyen  th«air  itself,  though  considered 
common   to  all,  cannot  be  enjoyed  upon  the 
land  of  another,  without  subjecting  the  party  to 
an  action  for  the  unlawful  entry  ;  and  if  a  per- 
son enter  the  waste  of  a  manor,  or  a  common 
highway,  for  any  other  purpose  than  the  exercise 
of  his  right  of  common  or  way,  he  is  subject  to  an 
action  of  trespass  (c)  \  and  by  giving  a  man  an  ex* 
elusive  dominion  over  his  own  soil^  the  improve^ 
ment  of  land  and  of  agriculture  are  greatly  en- 
couraged {d).     And  though  wild  animals  maj 
frequently  change  their  situation  from  one  estate 
to  another,  yet  as  they  reciprocally  feed  upon  the 
corn  and  other  produce  of  the  respective  owners, 
there  appears  sufficient  reason  for  vesting  the  right 
of  taking  game  in  such  owners,  in  exclusion  of 
those  who  have  no  land,  and  who  consequently  do 
not  contribute  to  the  sustenance  of  these  ani- 

(c)  2Str.  1004.— Dovaston        (rf)  2  Bit.  Com.  411,  412. 
T.  Payne,  2  Hen.  Bla.  527. 
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mals ;  and  though  it  has  been  objected  that  there  Rmtramts  cm 
is  no  reason  for  excluding  persons,  who  have  a  Xft^^&l 
less  interest  in  land  than  100/.  per  ann.  from 
kiUiog  game,  and  that  it  is  unreasonable  to 
require  so  large  a  property  as  a  qualification  to 
sport,  when  a  freehold  of  40^.  a  year  is  sufficient 
to  enable  a  person  to  vote  for  a  knight  of  the 
shire (^)  ;  it  is  obvious  that  the  qualification  for 
the  former  proceeds  quite  on  a  different  principle 
from  the  latter ;  the  liberty  to  kill  game  is  con* 
fined  to  persons  whose  fortune  and  rank  may 
Justify  tfae application  of  their  time  to  the  sports 
of  the  field  ;  but  this  is  no  reason  why  a  party 
having  a  less  interest  in  land,  should  not  have  4 
¥oice  in  the  election  of  a  representative,  who  if 
to  protect  in  parliament  his  liberty  and  property* 
And  with  respect  to  the  precise  amount  of  the 
required  qualification,  the  law  must,  as  observe^ 
by  Sir  Wm.  Scott,  proceed  upon  some  settled 
rule^  and  cannot  fluctuate  according  to  the 
change  in  the  value  of  property  or  the  circumr* 
stances  of  a  particular  case  (ey  If  any  alteratipA 
in  the  law  were  to  be  made,  it  should  be  in  favour 
of  the  tenants  of  large  farms,  who,  by  being  air 
lowed  a  qualified  power  of  killing  game,  wottl<| 
be  induced  to  adopt  measures  foA'  the  preserva- 
tion of  it,  when  their  interest  at  present  is  directly 
tBe  reverse  ;   and  no  inconvenience  could  result 


(d^  4  Bhu  Com.  175.  carios,  5  Rob.  Rep.  127,  8. 

(e)  in  the  case  of  the  Mer. 
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R«6ra«.ta  <m  to  the  landlord,  because,  if  he  thought  fit,  he 
it0tute,ttc.  might  restrain  his  tenant    frcm  sporting  y  ex- 
press covenant 

On  principles  of  policy  also  the  restrictive  re- 
gulations appeSar  to  be  justifiable  and  prudent. 
The  avowed  policy  of  the  legislature  has  some! 
times  been  the  prevention  of  idleness  and  dissipa- 
tion in  husbandmen,  artificers,  and  others  of  low 
degree,  which  would  be  the  unavoidable  conse- 
quence of  universal  licence  (/) ;   and  at  other 
times  the  preservation  of  the  game,  which  would 
soon  be  extirpated  by  general  liberty  of  sport- 
ing,  and  which  the  modern  statutes  without 
reserve  state  to  be  the  object  of  the   enact- 
ment.   And  though  no  legislative  interference 
can,  perhaps,   be  available  totally  to  prevent 
Idleness    or  to   encourage   industry,   yet    any 
provision  which  excludes  inferior  persons  from 
pursuing  game  is  at  all  events  advantageous. 
It    It  tends  to  prevent  an   indulgence  of  idle 
habits  m  that   pursuit;    for   habitual    poach, 
ere  are  generally  obnoxious  members  of  society 
in   other  respects  (g).    The  husbandman,   the 
artificer,  or  mechanic,  who  frequently  indulges  in 
the  sports  of  the  field,  rarely  becomes  an  indus. 
tnous  member  of  society,  and  any  law  which 

(/)  I  Bla.  Com.  41S.  of  Beaafort.  2  Atk    iflo  — 
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deters  a  person  from  such  pursuits  must  be  bene-  Restraints  oa 
ficial  to  the  community.  Kefic. 

The  existing  regulations  as  to  game  principally  Eouraeration 
relate  to  the  preservation  of  them  in  particular  °[[J^pJ^^^ 
places — to  the  pei^sons. yt\io  are  qualified^  or  pro  p^'f^g"!*- 
hibited  from  killing  them — to  the  tivie,  and  to 
the  mode  of  killing  them — to  the  disposal  of 
them  when  taken— to  the  persons  authorized  to 
interfere  in  the  preservation  of  game,  and  the 
modes  of  their  interference — to  the  criminal 
punishments  and  the  penalties  for  the  infraction  of 
the  law,  and  the  mode  of  enforcing  them-— 
to  the  cwil  remedies  for  injuries  to  the  exclusive 
right  to  game,  independently  of  penalties — and, 
lastly,  those  regulations  which  were  introduced 
for  the  purposes  of  the  revenue,  and  which  relate 
to  game  certificates.  We  will,  in  the  following 
chapters,  consider  these  subjects  in  the  order  as 
ibcy  arise. 


(     14     ) 


CHAPTER  ir. 


OF  THE  PLACES  PRIVILEGED  AS  TO  GAME,  AS 
FORESTS,  CHASES,  PARKS,  FREE  WARRENS, 
MANORS,  HARE  AND  RABBIT  WARRENSt,  PRI- 
VATE GROUNDS,  AND  DECOYS. 

X  HERE  are  certain  districts  and  places  which 
by  grants  from  the  crown,  and  by  different  legis* 
lative  provisions,  are  peculiarly  privileged  for  the 
preservation  of  game.  There  are  also  regula- 
tions for  the  preservation  of  game  in  other  places^ 
though  not  particularly  privileged.  Those  of 
the  first  description  are  franchises,  such  as  forests, 
chases^  parks,  and  free  warrens ;  and  those  of  the 
latter  are  manors,  hare  and  rabbit  warrens,  pri- 
vate grounds  and  decoys. 

iFTOnchse  ^  franchise  is  defined  to  be  a  royal  privilege, 

or  branch  of  the  royal  prerogative  subsisting-  in 
the  hands  of  a  subject  by  grant  from  the  king  (a), 
A  forest  is  the  highest  franchise  relating  to  game, 
a  free  chase  is  the  next  in  degree,  a  park  the  next, 
and  the  last  a  free  warren. 

Forests.  A  forest  comprehends  in  it  a  chase,  a  park,  and 

a  free  warren,  for  which  reason  the  beasts  of 
chase  and  the  beasts  and  fowls  of  warren  are 


^m 


(a)  3  Cruise.  378. 
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privileged  within  a  forest,  as  well  as  the  beasts  of  FoKstt. 
the  forest  (6). 

Forests  (of  which  it  is  said  there  are  69}  (c)  are 
defined  to  be  waste  grounds  belonging  to  the  king, 
replenished  with  all  manner  of  beasts  of  chase  or 
yenery,  which  are  under  the  king's  protection,  for 
the  sake  of  his  royal  recreation  and  delight;  and  to 
that  end,  and  (or  preservation  of  the  king's  game, 
there  are  particular  laws,  privileges^  courts,  and 
officers  belonging  to  such  forests  (([),  Before  the 
pas^ng  of  t\ie  charta  de  foresta  the  king  assumed 
the  power  of  making  and  granting  forests  over  the 
lands  of  his  subjects  without  their  concurrence; 
but  this  statute,  which  Lord  Coke  (e)  insists  was 
only  declaratory  of  the  common  law,  put  a  stop 
to  the  exercise  of  such  pretended  privilege.  But 
a  power  of  making  a  forest  over  his  own  land, 
though  not  exercised,  still  exists  in  the  king  (/)• 
And  though  Sir  William  Blackstone  states  that  a 
forest  in  the  hands  of  a  subject  is  properly  the 
laioe  thing  as  a  chase,  being  subject  to  the  com^ 
mon  law,  and  not  to  the  forest  laws  (g),  yet  it 
appears  that  a  forest,  when  granted  by  letters  pa- 
tent to  a  subject,  is  not  necessarily  a  chase,  and 
that  when  it  is  granted  by'  the  name  of  a  forest, 
habendum  cum  omnibus  incidentibuset  pertinen- 

(b)  Blanwood.  tit.  Chase^  ~Con].  Dig.  tit.  Chase,  A. 
60.  de.  Forests,  147,  148.  (0  4  Inst,  300. 

(c)  4  lost.  319.  (/)  4  Inst.  300. 

(d)  1  Bla.   Com.  9S0.—        (g)  2  Bla.  Com.  98.  cites  4 
Ililaowood.   tit.  Forests,  149.  Inst.  314. 
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Forestf* 


Purlieus. 


tiis,  the  grantee  takes  it  as  a  forest,  with  all  courts 
and  officers  except  the  justice  in  eyre,  and  this 
too  may   be  granted  to  a  subject  by   express 
words  (A).    But  if  tlie  jurisdiction  be  not  added  in 
the  grant,  it  then  becomes  a  chase,  and  trespasses 
in  it  are  punishable  oiily  by  the  common  law  (/% 
Beasts  of  forest  are  stated  by  Lord  Coke  (/)  to 
be  hart,   hind,  buck,  hare,  boar,  and  wolf,  bat 
legally  all  wild  beasts  of  venery  are  such.     It  has 
recently  been  decided  (k)  that  there  may  be  a 
valid  custom  in  a  manor  within  the  limits  of  an 
ancient  forest  belonging  to  the  crown,  for  the 
lord,  with  the  assent  of  the  homage,  to  grant  par- 
cels of  the  waste,   to  be  held  in  severalty  by 
copy  of  court  roll,  and  enclosed,  in  exclusion  of 
persons  having  rights  of  common  ;  for  the  crown 
may  still  exercise  the  same  rights  of  forest  over  it 
as  before ;  and  whether  the  deer  be  excluded 
must  depend  upon  the  nature  of  the  enclosures; 
and  if  the  fences  are  erected  higher  than  are  per* 
mitted  by  the  laws  of  the  forest,  the  forest  officers 
may  still  interfere  and  break  them  down. 

A  purlieu,  which  is  derived  by  Lord  Coke  (I J 
from  pur,  clear,  entire,  and  exempt,  and  lieu, 
a  place,  is  land  adjoining  to  a  forest,  known  by 


(A)  Com.  Dig«  lit.  Chase, 
^.  2. — Post,  (Appendix,  875, 
B,  7.  870,  880. 

(0  Manwood.  tit.  Fo. 
rcit,  153.— 4  Inst.  314.— Co. 
Lit.  233.  8.-3  Cruise.  282. 


(j)  Co.  Litt.  233.  a. 

(k)  Boulcott  T.  Winmill,  2 
Camp.  261. — Post,  Appeiu 
dix,  1357. 

(0  4  Inst.  303. 
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meers  immoveable  upon  record,  and  which  way  f^uriifufc 
formerly  within  the  forest,  but  wa9  disaffore^tec) 
by  QhartSL  de  foresta(ffi).  The  purlieu,  hpwr 
ever,  notwithstandipg  tliis  statute  for  many  piafr 
poses  relating  to  game,  9tiU  coptinues  a  f<>re6t  (n)* 
and  16  privileged  in  the  protection  of  df^vjby 
vaHoBB  modern  staitutes  {o).  The  land  i^  dtsfifw 
fprested  as  to  the  particular  owners  of  it  and  for 
their  benefit,  and  not  generally  so  as  ta  give 
liberty  to  every  one  to  hunt ;  and  if  auiii9Al9 
escape  out  of  the  forest  into  the  purlieu,  the  kipg 
has  a  property  in  them  against  every  ope  bmt 
the  owner  of  the  woiods  and  lands  in  which  they 
are,  imd  such  owners  have  a  i^ecial  prope.rty  in 
them  ratione  Iqci  (p).  But  Lord  Coke  ( q).  saya» 
that  in  any  purli^i  a  man  may  as  lawfully  hunt, 
4e  ail  intents  imd  purposes,  within  the  purlieu  in 
his  own  grounds  as  any  other  4>wner  may  do  in  i^ 
groufida  liiat  never  were  afforested. 

hchasCj  or  free  chase^  (of  which  there  ^re  said  Chase,  or  frtt 
te  be  13,)  (r)  is  a  place  or  district  privileged  by 
royal  grant  or  inuaemorial  usage,  which  sup- 
po8€9  such  grant,  for  receipt  of  beasts  of  chase 
or  royal  game  therein,  protected  even  from  the 
owni^r  of  the  laiul,  wiUi  a  power  of  hunting  them 


(m)  Manwood,  tit.  Pur.     lllO.  —  Post,     Appendix, 
lictt,  342.  —  Com.  fKg.  tit     1076.  uid  sea  pott,  SSO. 


{^km^J.  U  (jp)    Wanwopd,  fit.  Pur- 

(p)  4  Iwijt.  303.  —  Mw  Uen. 

wood,  tit.  Pfulioo,  (o)  4  Imt.  903. 

'     3  W.  w4  M..<r.  10.  (r);  Wpddes.  Vin.  Loc, 
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Chaw,  or  free  thereon  (s).  Lord  Coke  (/)  says,  that  beasts  of 
chase  are  properly  back,  doe,  hart,  hind,  roe, 
fox,  martin,  hare»  boar,  and  wolf,  but  legally  all 
beasts  of  venery.  Since  the  passing  of  chartade 
foresta  Lord  Coke  {u)  says,  that  the  king  has  no 
power  to  grant  a  free  chase  over  the  lands  of  a 
subject  without  his  concurrence,  and  it  is  pro* 
bable  that  a  chase  was  never  granted  over  any 
grounds  but  those  of  which  the  grantee  was 
himself  seised,  and  most  of  the  ancient  grants  of 
free  chase  are  confined  to  the  demesne  lands  of 
the  grantee.  Where  the  king  granted  a  forest, 
or  any  part  of  one,  to  a  subject  by  the  name  of  a 
forest,  but  without  the  words  enabling  him  to 
hold  courts,  the  grantee  held  it  only  as  a  chase(ii). 
The  difference  therefore  between  a  chase  and  a 
forest  is,  that  a  chase  has  no  laws  peculiar  to  it, 
and  therefore  all  offenders  therein  are  punishable, 
by  the  common  law,  and  not  by  the  laws  of  the 

'  forest  (a;). 

Parks.  A  park  (of  which  it  is  said  there  are  781)  (.r) 

is  an  enclosed  chase,  extending  only  over  a  man's 
own  grounds.  The  word  park,  indeed,  properly 
signifies  an  enclosure,  yet,  as  observed  by  Sir 
Wm.  Blackstone,  it  is  not  every  enclosed  place 
stocked  with  a  herd  of  deer  that  is  thereby  con- 
stituted a  legal  park :  for  the  king's  grant,  or  at 

(#)  3    BU.  Com.  38.—  (9)4  Inst.  314.— Man. 

Maowood,     tit.    Chase.  —  wood,  Tit.  Forest.  —  I\>sty 

Com.  Dig.  tit.  Chase^  B»  Appendix,  879. 

(/)  Co.  Utt.  333.11.  (29)  Manwood,  tit.  Cbasf. 

(«)  4  Inst.  301.  (jp)  1  Wooddes.  l4P.- 
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lt9it  immemorial  prescription,  is  necessary  toP^rks. 
make  it  so  (y).  Tliere  are  three  things  necessary 
to  constitute  a  park,  soil,  enclosure,  and  game ; 
and  iftbere  be  a  grant  of  a  park,  excepting  the  deer, 
the  exception  is  void.  (z).  If  any  one  should 
erect  a  park  without  the  king's  licence,  a  quo 
warranto  may  be  issued,  and  the  park  may  be 
destroyed  (a).  But  it  seems  that  the  king  stiil 
has  the  power  of  giving  licence  to  make  a 
park  on  a  subject's  own  ground  (6).  Parks  as 
wcM  as  chases  are  subject  to  the  common  law, 
and  are  not  under  the  jurisdiction  of  the  forest 
laws  (c).  Tlie  owner  or  keeper  of  a  lawful  park 
may  shoot  any  dog  running  after  deer  in  it  {d). 
A  legal  park,  by  grant  or  prescription,  which 
has  laid  open  for  40  years  or  more,  may  be  again 
enclosed,  for  nonuser  of  a  park  or  warren  is  no 
ground  of  loss  or  forfeiture(e). 

A  free  tvarren  is  a  privilege  to  have  beasts  Fr«e  warrens, 
and  fowl   of.  warren  (/)   on   certain    lands,  ita 

(y}  Co.  Lttt.  933.-^^  Inst.  (6)  5  EUx.  c.  21.  s.  4.  post^ 

199. —  11  Rep.  86. —  Man.  Appendix,  411. 

wood.   tit.  Park.  —  3   Bla.  (c)  4  Inst  314. 

CoBi.38.  See  the  obsefTatioos  {d)  1  Saand.  84.  n.  3. 

•f  Wiiles,  Ch.  J.  in  Da? let  n  (e)  Leicester  Forest  Case, 

PovcU,    Willes's   Rep.    46.  Cro.    Jac.  755.   post,   Ap. 

r->Po6t,  Appendix,  1064.  6.  pendix,  851.  854. 

.   («>  Zanch  ▼•  Moore,    %  (/)  These  are  described  ia 

Roll.  Rep.  t7ff.— Post,  Ap.  Go.  Litt.  933.  a.  Com.  Dig. 

pendix,  !>19.  Chase,   F.    The    beasts  ar« 

■    {a>  Post,  Appendix,  701.  hares,  conies,  and  rocs  ;  the 

and  Index,  title  Quo  Warrau«  fowls  are  cither  eampestres,  as 

to.  A  park  may  be  within  a  partrid£;es,  rails,  and  quails  ; 

forest.  Appendix,  898.  and  It  or  syWcstres,  as  woodcocks 

■ay  bj  prescription  bo  ap-  and  pheasants  ;  or  aquatilesy 

pendant  to  a  manor,  Ai^peo*  as'  mallards  and'herons. 
dix,704,804. 
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Frte  wtmns.  quod  nulltts  intret  ad  ftigandam  vel  cftpiendmii 
4uod  ad  warrentiam  pertinet  (g).    It  can  only 
he  claiihed  by  grant  from  the  king  op  by  pre^ 
scription^  whtch  supposes  such  grant  (h) ;  atid  if 
a  party  make  a  free  warren>  even  in  his  own 
landsy  without  the  king^s  licence,  a  quo  warranto 
may  be  issued  (t).    It  may  by  prescription  ht 
claimed  ta  annexed  to  a  manor  {k).    Bracton  (/) 
mentions  a  case  in  which  it  appears  that  the  king 
might  grant  ^  free  warren  to  a  persoili  over  an<> 
other's  land  without  his  consent ;  but  Lord  Coke(in) 
insists  that  the  king  had  no  such  power,  and  the 
existence  at  this  time  of  a  warren  over  another's 
l^nd  is  accounted  for  by  Sir  Wm.  Blackstone  (ii)> 
who  observes,  that  the  keen  sportsmen  of  ancient 
times,  sold  their  estates,  and  reserved  their  free 
warren,  or  right  of  killing  game,  \o  themselves. 
Any  one,  however,  may  lease  or  convey   his 
land,  reserving  to  himself  the  right  of  entering  to 
kill  gdme  without  being  subfe<jt  to  be  sued  as  k 
trespasser  ;  but  this  reservation  gives  him  no  ex-> 

elusive  right  to  the  game  as  to  third  "persons^  tior 

■  ■  ■         .       ■  -    --  -  — 

Qr)  i  Roll.  8 1 2. 1.  S  to  520.  v.  Lee,  Which.   1<$.  cites  4^ 

—Com.  Dig.  tit  Chase,  D.  Eihr.  S.  U.-^-if^itft,  ApfMHi* 

--$  Bla.  Com.  38,   39 3  dix,    yit.^King    ▼.   Birt, 

Cruifte.  296.  2  Keble,  SSO.'^-Pott}  Afipen- 

(h)  Year  Book,  5  Edw;  4.  diz,  946. 

p.  131.  — Post,    Appendix,  (n)2  Bla.  Com.'Sd.-'-Bvt^* 

769.  Ab.  tit.  Warreta,  -S.-HUid  set 

(0  Com.  IHg.  Chase,  D.  Sulton>.  Moody,  1  lit.  tUqr* 

—Manhood,   tit.  Forest.  SSO.-^Post,  Appendix,  9SS 

{k)  Post,  Appendix,  9i6.  See  also  Appendik,  9^7. Md 

(0  56.  b.  3  Cmise,  295.  the  King  t.  Birt,  2  Keb.  i3(k 

(m)  4  IflttSbl  .et  Tid.Grke  — Posft^  Appendix,  946. 
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is  it  like  free  warren,  which  is  alienable  or  trans-  Fret  warrt na^ 
missible  from  ancestor  to  heir  (o).    The  owner  of 
a  free  warren  may  lawfully  kill  any  dog  which  is 
used  to  hannt  the  warren  (p).     And  in  an  action 
of  trespass  for  entering  a  free  warren,  aq4  which  ia 
sustainable  even  against  the  owner  of  the  soil  (y), 
though  damages  are  under  40^,  the  plaintiff  is  enti- 
tled to  fiill  costs;  for,  as  observed  by  Blackstone,!* 
^Mn  actions  instituted  merely  for  breaking  free 
warren,  it  is  impossible  the  title  to  the  soil  can  ever 
come  in  question  ;  for  though  both  may  concur 
in  one  person,  yet  the  title  to  the  free  warren  is 
always  collateral  to  that  of  the  land ;  for  a  man 
inay  have  free  warren  in  alieno  sole.    Besides,  in 
that  case,  the  hare  which  was  hpnted  Was  the 
personal  property  of  the  owner  of  the  free  war* 
ren ;  and  if  any  injury  be  done  to  personal  pro*^ 
party,  that  will  take  it  out  of  the  statute  and 
entitle  the  plaintiff  to  full  costs/'    If  a  stranger 
starts  game  in  a  chase  or  free  warren,  and  huntr 
it  into  another  liberty,  the  property  contiaues  in 
the  owner  of  the  chase  or  warrai ;  this  property 
arising  from  privilege,  and  not  being  change4 
by  the  illegal  act  of  a  mere  stranger  (r).    So  an 

<4»)  f  Ck>.  ir^r^htte.  Ab.  (q)  Lord  Dacre  t.  TAb,  % 

PrerggiOiaB,  6.  4.  —  Tear  Bla.  Rep.  lUL—PoBi^Ajp^ 

Book^   5   Hen.  7.  p.  10.  <-  peDdk,  1166. 

Pert,  Appendix,  779.  (r)  Sutton  t.  Moody,   1 

(p)WaLdbwnt  t.  DanuDe^  Ld.  Raym.  361.— Poet,  Aff^ 

Ceo.  Jac.  46.— Poet,  Appen-  jiendix,  964.    J  003.      Fyor. 

dix,  SSO. — WxigfaLt  F.  Rame-  jntf  ly  whece  a  fine  wae  pai4 

eot.-.-l   Saund.  84.  a.  3.*  to  tbe  king  for  treepaia^  JU 

Posty   Appeodijur— V^ce    t.  vay  laid '  in  Year  Book^   li 

Lord  Cawdor,  11  Eait.  50$.  Hen.  7*  p.  16.  pp^l^  ApI^"* 
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Tree  warrens,  actiou  lies  for  hunting  in  a  free  warren,  though  tio 
game  be  taken  (s). 

Franchises  in     All  these  franchises  must  have  originated   iu 
the  crown,  and  are  therefore  sometimes  termed 
royalties  (/).     They  may  be  claimed  by  grant  or 
prescription^  and  twenty  years  undisturbed  exer- 
cise of  a  claim  of  free  warren  or  park,    will 
aiFord  presumptive  evidence  of  right  in  the  party 
80  enjoying  it  (u).  The  interest  in  them  is  there 
fore  affected  by  rules»  differing  from  those  which 
regulate  other  real  property.    Thus  we  find  it 
observed  by  Lord  Coke  (v),  that  a  man  may  have 
a  free  chase,  as  belonging  to  his  manor,  in  his 
own  woods,  as  well  as  a  warren   or  park  in  his 
own  grounds  ;  for  the.  chase,  warren  and  park, 
are  collateral  inheritances,  and  not  issuing  oat 
of  the  soil  as  the  common  does,  and  therefore   if 
a  man  hath  a  chase  in  other  men's  grounds,  and 
afterwards  purchase  the  grounds,  the  chase  re- 
maineth.     These  franchises  may,  in  some  cases, 
,   be  destroyed  by  a  re-union  with  the  crown,  from 
which  they  issued,  or  by  the  surrender  of  the 
person  entitled  to  them,  or  by  bis  forfeiture,  in 
consequence  of  a  breach  of  the  trust  upon  which 


dix,  803.  that  if  one  be  con. 
vicied  of  hunting  on  a  war* 
rcn  he  shall  paj  a  greater  fine 
than  for  a  mere  trespass, 
quod  Qota.    ' 

(f )  Lord  Dacre  t.  Jebb, 
3  Bia.  Rep.  1)51. --Post, 
Appendix,  li66. — Patrick t. 
Grcenwaj,  1  Sannd.  M6«  b. 
—Pcet,  Appendix,  645. 


(0  Post,  Appendix,  445. 
845.  1005.-3  Crnise.  278. 

(tt)  Bealey  ▼•  Shaw,  6 
East.  315.— Weld  ▼.  Ilooibj, 
7  East.  1 99.— Goodtitle  ▼• 
Baldwin,  1 1  East.488. — Yard 
T.  Ford,  2  Saund.  175.  n.  2« 
—Post,  Appendix,  879*  769. 

(v)4  Inst.  318. 
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they  were  granted  («er).    A  free  warren  may  also 
•  be  forfeited  by  misuser,  though  it  seems  it  can-  ^^^^ 
not  by  the  non-appointment  of  a  warrener,  or  by 
noD-n8er(x). 

Besides  these  franchises  there  are  other  places  pkoes  not 
which   entitle  their  owner  to  some  local  privi-^^^*^ 
leges  with  respect  to  game.     Such  are  manors, 
hare  and  rabbit  warrens,  private  grounds,  and 
decoys. 

At  common  law,  it  does  not  appear  that  there  Mftoott. 
is  any  particular  privilege  with  respect  to  game 
annexed  to  a  manor  (y).  Over  those  parts  of  the 
manor  which  were  reserved  by  the  lord  in  his  own 
hands,  either  as  private  enclosures  or  as  waste, 
he  had  at  common  law  the  s.ame  and  no  greater 
interest  in  game  than  any  private  person  has  over 
his  own  estate.  And  with  respect  to  the  land 
in  the  tenure  of  the  freehold  and  copyhold  te* 
naats  within  his  manor,  he  had  no  power,  daring 
the  existence  of  their  estates,  to  enter  on  it,  eV- 
to  hoot  for,  or  to  preserve  game.  And  Sir  W. 
Blackstone(2;)  observes,  that  even  the  lord  of  a 
manor  cannot  sport  on  another's  soil,  though 
within  bis  manor,  without  being  subject  to  an 
action  of  trespass.     And  there  are  decisions  to 

the  same  effect  (a);  and  though  a  warren  may, 

—  -  ■         ' 

•  (w)  S  Cruise.  301.     S«e  free  warren,  poit,  AppendU» 

the  rariovf  initanoes  indexed  7M*  700.  763.  S23.  B4C. 

Wider  tbe  beads  AppnrteoaDt,  (^)  d  Btau  Com.  90.  for 

EztingoiskmeDt,  Forfeitore,  thedefiniUoBof  amanor. 

fte.  (s)  9  Bla.  Com.  Sg.  410. 

(«)  Post,  Appendix^  TlQ.  and  tee  cradation  of  note 


la  general,  Te»BBion  in  the     10.^^  Bla.  Com.  410. 
crown  does  not  esttognish  A       (a)  1 1    Mod.  74.  post, 
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Manon.  by  prescriptioDi  appeHain  to  a  manori  yet  it  ib 
not  parcel  of  it(6).  It  was  for  some  fimfe  doubt- 
ed (t)  whether  a  l6rd  of  a  manor,  unless  be  wa» 
qualified  by  estate,  and  was  an  esquire,  was  aa* 
thorized  to  kill  game  himself,  or  to  appoint  a 
gitme-keeper,  though,  as  we  shall  hereafter  see^ 
it  is  now  established  that  a  person,  ^r^  lord  of  a 
manor,  is  authorized  to  Kill  game  witbin  it  (d). 
But  this  is  merely  an  exemption  from  penfidties^ 
-'  '  and  does  not  authorize  the  lord,  or  hisgaitae- 
Iceeper,  tb  enter  the  land  of  the  co)>ybold  or  free- 
bold  tenants. 

The  first  regiklatidn  relating  to  ganfie  whicb 
cr^Htes  a  distinction  in  favour  of  manors,  is  S3 
and  03  C«  &.  c.  25.  (e)  by  which  lords  of  nkauors^ 
or  other  rm/atiies^  are  authorized  to  a{^oiii€ 
game-keepers,  within  their  respective  manoN 
or  roydties,  who  may  take  andeeice^ibe  guns  and 
dogs  of  imqualified  persobs,  kept  6r  vised  for  the 
purpose  of  destroying  game,  for  the  use  of  the 
lord  of  the  manor,  or  royalty  if).  It  has  bfeen 
observed  (g )  that  the  commoA,  but  enx^deeUil 
o^imoii,  that  the  ford  of  a  manor  has  a  pecu^ 
liar  right  to  the  game  within  his  mmor^  prdA- 
bly  owes  its  rise  to  tbe  power  which  this  statute 
gives    the  lord  of  appointmg  a  ,^ame**keeper. 

Appendix,  1000.— Vin.  Abr.  {d)  Post,  Appendix,  1 102. 

tit,   MSnor,     X.— ^ee    also  1  Wi^Im,  45. 

Botirae  t.  Taylor^  lO  fiat.  <«)  AfipeiidiK^  117t.  |»ot<^ 

1S9.  Ganre-k«eper8. 

{b)  Cro.  Erik.  5iin.    VtD.  (/)  See  the    Stat,    poa^ 

A'b.  tit.  Moiror,  B.  Apptsndiz,  446. 

(r)  ftfti,  Appcodii,  4O0S,  (gi  %  Bla.  Coa*  418.  ■; 
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But  it  gave  do  power  to  a  game^keep^r  to  kill'^l^^'^ 

game)  nor  did  it  extend  the  common  law  right 

of  the  lord  of  the  ma^or^  so  as  to  enable  him  to 

commit  trespasses  on  the  lands  of  others.    And 

the  statutes,  5  Ann*   c.  14.  s.  4.  and  9  Ann. 

c*  S5»  which  enable  lords  of  manors  to  appoint 

one  gama^keeper  to  kill  game  Within  each  manoi*^ 

do  not  enible  him  to  sport  over  the  lands  of 

othera.    These  statutes  gi?e  a  power  to  game* 

fceieperS)  duly  appointed,  to  prevent  unqualified 

petaons  from  destroying  the  game,  even  by  the 

permJSBJOn  of  the  possessor  of  the  land.    But  as 

tkere  is  no  express  authority  given  to  enter  the 

Imds  of  lAhers,  and  as  it  is  a  maxnn  of  law  that 

ao  pmwm  can  be  disseised  of  his  freehold  without 

iMfnss  words,  it  foUows  that  neither  the  lord  of 

the  uftsmor,  or  his  game4ceeper»  hare,  by  these 

fltatuees,  any  right  to  enter  the  lands  of  otbwi 

widiout  their  consent.    And  though  the  auttoai 

ttotiny  acts  YeBt  in  the  lord  of  a  manor  the  pow« 

er  'Of  ghriiig  permission,  under  his  hand  aad  seal^ 

to  officers,  "Or   aoldters,  to  kill  hares,  rabbits^ 

pheuantS)  and  p^artridges,  within  the  manor  (A), 

this  ceimot  authoriae  them  to  trespass  over  the 

lanis  ef 't>thers,  but  merely  exempts  them  ^m 

the  ^ptnsMesof  those  acts. 

It  8lioald.«eem  that  a  manor  by  reputation, 
btrt  which  has  -ceased  to  be  a  legal  manor  by  de« 
feet  of  swtors  to  the  county  may  yet  r^etaiB  its  prir 
vilege  as.a  preserve  for  garne^  and  might  autbQri2:e 

■■■■»■  ■        ■>  — ■       ,    »m     ,  .  .1     ■■     ■       ■■■       .  I         iB^-^p, 

<A}  47  Geo.  J.  39.  po^t^  Appoadix^  67i. 
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Mftnm.  the  lord  to  appoint  a  game-keeper  (i).  It  has 
recently  been  determined,  that  a  lord  of  a  manor 
has  no  power  as  8Qch»  or  as  the  owner  of  private 
lands  within  it,  to  kill  a  dog  of  a  qualified  per* 
son  running  after  game  (Ar). 

tiareand  nb*     Hare  and  rabbit  xoarrtns^  and  grounds  not  en* 
closed,  used  for  breeding  and  keeping  rabbits, 
have  also  some  peculiar  priviieges(/).     A  war- 
ren of  this  nature  is  very  different  from  the  free 
warren  which  we  have  already  consideredj,  and 
which  we  have  seen  cannot  be  made  without  a 
licence  from  the  crown;  whereas  any  person 
may  make  a  rabbit  warren  on  his  own  land, 
without  being  liable  to  a  quo  warranto,  or  any 
criminal    proceeding  (m).     This,  in   Carril  v* 
Pack  (n),  Doderidge,  J.  said,  there  is  a  material 
distinction  between  this  description  of  warren, 
as  it  is  called,  and  a  warren  by  prescription,  or 
grant ;  for  if  one  who  hath  no  warren,  do  put  rab- 
bits into  an  enclosed  ground,  he  cannot  have,  as 
in  the  case  of  a  legal  warren,  an  action  of  tres- 
pass qusBre  warrennam  fregit,  but  merely  a  com- 
mon action  of  trespass,  in  which  he  will  not  be 
entitled  to  full  costs,  as  in  an  action  for  entering 
a  free  warren.      No  action  can  be  supported 
against  a  person  for  keeping  so  many  rabbits 

*    (0  Soane  r.  Ireland,  10  Strange,  637.  post,  Appea- 

£ast.S50.  itdqutere.  diz,    1047.    957.— per  Ld. 

{k)  Vere  t.  Ld.  Cawdor,  Holt,  in  Sutton  r.  Moodj, 

1 1  East  508*  post,   Appen.  1    Ld.   Raym.    260.    poit, 

diz,  1S6S.  Appendix,  985. 

(0  Sec  Stat  29  &  33  C.  2.        (ft)  Per  Doderidge,  J.  in 

c.  35.  8. 4.  Carril  r.   Pack,     2   Bolit 

(m)  Rex  T.  Lowther,  l  115.   post^  Appendix^  867. 
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An  his  own  land  as  to  become  injarions  to  hisaMandnb- 
tieighbour,  for  being  animals  fer»  natnne^  the  *^^**'**°^ 
latter  may  kill  them  when  npon  his  own  laiid(o). 
And  the  lord  of  a  waste,  o?er  which  there  is  right 
of  common,  may  lawfully  make  rabbit  burrows, 
and  in  this  case  a  commoner  cannot  kill  the  rab« 
bits,  though  they  become  so  numerous  as  to  pre- 
ladice  his  right  of  commoil,  but  he  is  driven  to 
bring  an  action  against  the  lord  for  surcharg- 
ing (p)-    I'he  renting  of  one  of  these  warrens 
for  lot.  a  year,  will  gain  a  settlement  (q) ;  and  if 
A.  has  a  warren  in  his  land?,  and  lets  the  lands 
(o  B.  rendering  rent,  and  B.  kills  the  rabbits,  A. 
may  bring  trespass  against  him  (r). 

But  these  enclosed  grounds,  which  are  not  free 
warrens,  do  not  appear  to  have  any  particular 
privilege  by  the  common  law ;  and  though  the 
owner  of  zfree  warren  may,  we  have  seen,  kill  a 
dog  hunting  game,  it  does  not  appear  that  a  per- 
son  who  has  made  a  rabbit  warren  without  a  li- 
cence from  the  crown,  has  any  such  autho- 
rity (*)►  There  are,  however,  some  privilegel 
given  to  these  places  by  particular  legislative  pro- 
visions. 

By  the  black  act,  9  Geo.  1 .  c.  82.  {t)  it  is  en^* 
acted^  that  if  any  person,  armed  and  disguised^ 

(o)  Post,  Appendix,  844.  (r)  Dyer's  Rep.   p.   SO. 

MS.  98S.  Case  900.  post,    Appeodix, 

"    (p)  See  pott;  and  post,  814. 

Appendix,    im  to    1 1^5.  («)  See  the  obserration  of 

and  867.  855,  6.  909,  831.  Le  Blanc,  J.  in  Vere  t.  Ld 

(q)  The  parislies  of  Kin.  Cawdor,  ll  East.  568.  and 

Ter  and  Stone,   t  Strange,  post.  Appendix,  1S64« 

erB.  post,  Api^diXi  <0^.  (/)  Post,  Appendix,  514. 
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BwrnMidnib*  shall  Appear  in  any  warren  or  place  v^hw^haf^^T 
or  conies  are  usually  kept,  or  unlawfully  rob  any- 
such  warren,  or  (whether  armed  and  disguised  or 
not)  shall  rescue  any  person  in  custody  for  either 
of  the  said  offences,  or  procure  any  to  jofst 
with  him  in  any  such  unlawfol  act,  he  shall  be^ 
guilty  of  felony  without  benefit  of  clergy.    And 
by  the  9A  and  23  C.  3.  a  25.  s.  4.  (u)  it  is  enact-' 
ed,  ^'  That  if  any  person  shall  at  amf  time  enter 
wrongfully  into  any  warren  or  ground  lawfully 
used  or  kept  for  the  breeding  or  keeping  of 
conies,  altiiough  it  be  not  enclosed,  and  there  riiall 
take,  chase,  or  kill  any  conies,  against  the  will 
of  the  owner  or  occupiers  thereof*  not  having 
lawful  title  or  authority  so  to  do,  and  shall  be 
thereof  lawfully  convicted,  he  shall  pay  treble 
damages^  and  be  imprisoned  three  months,  and 
until  be  shsdl  find  su rettes  for  Ms  good  behaviour.  * ' 
And  by  the  5th  section  it  is  enacted,  ^'  That  ne 
person  or  persons  shall  take  or  kill  any  conies 
upon  the  border  of  any  warrens  or  other  grounds 
lawfully  used  for  the  breeding  or  keeping  of 
conies,  except  tiie  owner  or  occufnarof  the  soil, 
or  his  servant,  upon  pain  of  paying  damages  to 
the  party  grieved,  in  the  discretion  of  the  justice 
before  whom  the  oonvictioa  duaU  lake  place,  and 
also  payji^  a^um  not  exceeding  10^^.  to  the  pver- 
eecr,  for  the  use  of  the  poor  of  the  parish,  or  he 

Willi  reference  ifto  tiie  deci-  atatote  mBj  pvobatilj  liecoB* 

Moos  OS    the   acts   agaiiMrt  sidered  as  Tirtuidly  repealed 

fleer..HeaIiiig,   see    Rex     ▼•  bjr  ihe  5  €»eo.  S^  c.  14*  9ei 

Da?ies,  Leach  €r.  L.  C.  S06,  gumr^. 

poBt,  Appendix^  1300.    This  (ti)  Pos^  Appendix^  447. 
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AM  be  oodlitiitted  to  the  House  of  Correction  Hm  and  raU 
for  a  period  not  exceeding  one  month/'  And^**^^^"'* 
tlie  killing  Ibem  in  the  night  is  made  felon^j  and 
Bul^jects  the  offender  to  leven  years  transporter 
tioD^  by  the  staUite5  Geo.  3.  cJ4»  <jr).  The  pro* 
visions  for  the  preservation  of  hanes  and  rabbits 
win  hereafter  be  more  fiiUy  considered. 

Widi  respect  to  private  grvunds^  it  appears  Private 
lihat  there  is  no  distinction  betareen  preserves  ^^%^ 
and  any  other  endosures,  and  therefore  no 
Actiou  wftl  lie  for  frightening  game  from  a  pre* 
retire,  against  a  person  who  shoots  near  it,  but 
upon  bis  own  kind(y).  Bart  we  have  seen  that 
the  occupier  may  prohibit  every  cfne,  except 
<he  dwiier  of  a  chase,  or  free  warren,  from  sport* 
ing  over  his  ground^  and  if  he  be  himself  quali* 
fiedy  he  has  the  encclnsivie  privilege  of  kiHing 
game  thei^on  [zj.  If  a  person  attempt  to  enter 
hy  force,  he  may  ^fppose  him  wil^  force  (^i),  and 
he  may  support  an  action  of  tr^pass  against  any 
YMnider  (6)>  and  an  mdictment,  and  sometimes 
tin  infwttiation  in  case  of  a  battery  (c).  He  has 
ft  property  in  the  game  ratione  soli  whilst  upon 
il,andif  irtarted  and  lolled  there  by  a  third  person* 
this  property  is  not  dev^ested  (nI).  In  some  case^ 
a  court  of  equity  wm  interfeiie  to  prevent  a  repe- 


■m^m     ^-- .^^  ^. ..,       ...     .  .  >  .  .  ^^^,>^^^y^^ 


X^  1^  Appendit,  SIO.  (h)  Pdit,  AppeiidiK|  S7S. 

'{0)  CAniAfloo  ▼•  Tsjlori  per  Dodderidge,  J. 
•1  nported  io  2  Camp.  i;58.  (c)  Jenniog  v.  Mott,  Bar- 
post,  Appsaais,  1S6S*  nardiston.    Rap.  16.    post, 

<a)  Ante^  9,  9*  Appendix,  lOdU 

(a)  S  Xsm  Rfip.  (d)  Ante,  8|  9^ 
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Private  tiiion  of  trespasses  (^)9  and  he  mAy  take  a  bond 
};^J"**  to  prevent  the  commissioo  of -4bem  (f)  i  and 
though^  unless  game'  be  excepted  in  a  demise  of 
the  land»  the  possesory  interest  will  vest  in  tb^ 
lessee  (g),  yet  the  tenant  may  be  restrained  bj 
bond  or  co?enant  from  sporting;^  and  the  landr 
lord  may  reserve  that  right  to  himself^  and  mak^ 
bis  tenant  stipulate  to  bring  actions  against  tres- 
passers (A),  though  a  court  of  equity  will  restrain 
an  improper  use  of  such  a  covenant. 

There  are  also  various  legislative  proviaons  re^ 
lating  to  game  in  favour  of  the  occupier  of  pri^ 
Vate  grounds.    Thus,  by  the  statute  11  Hen.  7* 
c.  17.  s.  17*  (0  it  is  enacted,  <*  That  it  shall  not 
be  lawful  to  any  person  of  what  condition  he  be, 
to  take  or  cause  to  be  taken  any  pheasants  or 
partridges  by  nets,  snares,  or  other  engines,  out 
of  his  own  warren,  upon  the  freehold  of  any 
other  person,  without  the  assent,  agreement,  and 
special  licence  of  the  owner  or  possessioner  of  the 
same,  upon  pain  of  forfeiture  of  10/.  half  to  the 
party  who  will  sue  for  the  same  by  action. of 
debt,  or  by  bill,  or  otherwise,  and  the  other  half 
to  the  owner  or  possessioner  of  the  said  ground 
upon  which  the  said  pheasants  and  partridges  be 
so  taken/'     And  the  8  &  9  Wm,  d«  c.  IL  s.  4. 
provides,  that  if,  in  an  action  of  trespass  forenter^ 
ing  land,  the  judge  certify  that  it  appeared  on 
the  trial  that  the  trespass  was  wilful  and  malicious, 

(e)  Post,  A  pp.  1092,  3.  (g)  Post,  App.  311,  Si% 

{/)  Post,     App.     1079.         {h)  Id.  ibid.  &  Id.  108e,S. 

1082.  (0  Post,  AppsnduLi  STO. 
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the  plaintiff  will  be  entitled  to  fall  costs^  though  privaM 
the  damages  found  by  the  jury  be  under  40^*  pr«»»^«s^ 
And  though  this  statute  is  not  compulsory  on 
the  judge  to  certify,  yet  it  is  usual  to  do  so  where 
the  trespass  has  been  committed  in  pursuit  of 
game  after  notice  fkj.  The  stat.  4  &  5  W,  & 
M«  c.  S3,  s.  10,  (/)  also  enacts,  '^  That  if  inferior 
tradesmen,  apprentices,  or  other  dissolute  per- 
sons>  shall  presume  to  hunt>  hawk,  fish,  or  fowl, 
they  may  be  sued,  not  only  for  the  penalties  on 
sporting  as  an  unqualified  persons,  but  also  for 
their  wilfol  trespass  on  any  person's  land,  and  if 
foand  guilty,  the  plaintiff  shall  not  only  recoTec 
his  damages  but  full  costs."  And  by  the  2S  Eliz. 
c.  10.  s;  4*  it  is  enacted,  **  That  no  person  shall 
l»wk,  or  with  his  spaniels  hunt,  in  any  ground 
where  corn  or  other  grain  shall  then  grow,  (unless 
in  his  own  ground,)  at  such  time  when  any  eared 
com  shall  be  standing,  nor  before  such  corn  shall 
be  shocked  or  heaped,  on  pain  of  forfeiting  40x, 
to  the  owner  ftnj / ' 

These  and  various  other  regulations  (which 
will  be  hereafter  noticed)  protect  the  occupier  of 
land  a^inst  the  trespasses  of  those  who  are  mere- 
ly in  pursuit  of  their  own  pleasure.  But  it  ap 
pears  to  hare  been  considered  that  the  common 
law  allowed  persons  to  enter  the  land  of  others 
in  pursuit  of  a  fox  or  badger,  or  other  beast  of 

{k)  5  Term  Rep.  11. — 7  See    the     cOBStritctioas    on 

Term- Rep^  449 S    East,  this  stat.  post. 

^S6»  (m)  Pobt,  Appeadix,  410* 

(0  Post,  Appendix,  404.  sod  431,  2. 
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Priirat*       prey,  the  destrnction  of  MrUdi  was  oonndere^  » 
pmmef.     poUic  benefit  (n).     Bnt  it  wm  ftlwmya  beld  to 
be  unlawful  to  enter  the  land  of  anotber,  witboMt 
his  consent,  to  beat  for  or  find  the^  anioaals^  pr 
todtg  or  bneak  the  ground  to  UQcarthtfaem,  and 
the  party  was  subject  to  an  action  of  trespafis  for 
so  doing  io).    And  though  this  right  of  buoting 
appears  not  to  hare  been  demsd  in  a  modern 
cBMip),  yet  Mr.  Justice  BuH»  eaid*  that  a 
person  cannot  unnecessarily  trample  down  im^ 
other  man's  hedges,  or  jnalicioMly  ride  over  his 
ground,  and  if  he  do  more  than  is  abaolutdy  ne^ 
cessary,  for  the  puipose  of  killing  the  fox,  be 
cannotjnstify  it.    And  by  some  recent  deciskms, 
the  legality  of  hunting  foxes  over  the  land  of 
another,  without  his  concurrence,  is  ceodered 
very  questionable  (;}« 
Decoy.  The  last  of  these  privil€;ged  places  ie  a  dieooy, 

or  decoy  pond.  A  decoy  is  not  a  franchise,  but 
being  a  place  set  apart  for  the  taking  of  wild 
fowU  and  maintained  at  considerable  expenac 
and  trouble,  is  so  £ir  pn<vileged,tfaat  a  party  is  not 
only  liable  for  entering  it  and  kWiog  the  fowl, 
but  may  be  sued  if  foe  fire  a  gpnn  so  near  to  it  as 
to  frigifaften  away  the  fowl  (r).  And  in  tbe  late 
case  <if  Garrington  t.  Taylor (^),  it  was  held 


ffs)  GrttndTj  ▼•  f*€lthaiD,         (9)  SeePott,  App.  1381. 
1  Tenn  Rep«  834.  and  te^        (r) jKeble  if.  iHkOuiogiU, 


post.  Appendix,  806.  U     Mod.   74.    130.     postj 

(0)  Gueste  T.  M jnns,  Cro.      Appendix,   J1005   to    1009. 


Sac.  a?l.— 4  Biflstr.  60.—  and  j 369. 
Post,  Appendix,  870. 875.  (t)  3    Camp.     958.—- tl 

(p)    Gondrj  r.  Feltham,  East.  571.— Post,  Appendix, 

1  Term  Kep.  334.  1366>  6. 
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that  firing  at  wild  fowl  to  kill  aud  make  profit  of  ^«<^oy« 
them,  by  one  who  was  at  the  time  in  a  boat  on  a 
pablic  river,  or  open  creek,  where  the  tide  ebbs 
and  flows^  so  near  to  an  ancient  decoy  on  the 
shore  (about  200  yards )  as  to  make  the  birds 
there  take  flight,  the  defendant  having  before 
fired  at  a  greater  distance  firom  the  decoy,  which 
broaght  out  some  of  the  birds  from  thence, 
Aough  he  did  not  fire  into  the  decoy  pond,  is 
evidence  of  wilful  disturbance  of  and  dmnage  to 
the  decoy,  for  which  an  action  on  the  case  is 
maijStainable  by  the  owner. 


(    34    ) 
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CHAPTER  in. 


OF  THE  PERSONS  WHO  ARE  QUALIFIED  TO 
KILL  GAME  AND  KEEP  DOGS  AND  ENGINES 
FOR  THAT  PURPOSE,  AND  OF  UNQUALIFIED 
PERSONS  SPORTING  WITH  THOSE  WHO  ARE 
QUALIFIED, 

Quaiificav  Having,  ill  the  preceding  chapter,  considered 
the  regulations  relating  to  game,  as  far  as  respects 
privileged  franchises  and  other  places,  we  will 
now  consider  those  legislative  enactments  and 
the  decisions  on  them,  which  tend  to  protect 
game  by  confining  the  liberty  of  killing  it  to 
particular  persons  (a). 

At  common  law  we  have  seen  that  all  persons 
in  possession  of  land  might  kill  game  upon  it, 
unless  it  were  within  the  limits  of  a  forest,  chase, 
or  free  warren.  But  in  process  of  time  it  was 
found  that  this  unlimited  perrnission  to  kill  game 
tended  to  produce  the  total  destruction  of  it;  and 
therefore  the  legislature,  at  a  very  early  period, 
restrained  this  common  law  right,  and  required 
pome  certain  freehold  interest  in  real  property 
to  enable  a  party  to  kill  game.  Afterwards, 
according  to  the  fluctuating  policy  of  the  times, 

(a)  See  the  account  of  these    legislature    stated    io    argu- 
actg,  an4  the  policy  of  (he    meat,  post,  AppeudU,  1Q96. 
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(and  probably  in  favour  ofthose  persons  who,  being  Quaiifica- 
in  trade,  and  possessed  of  considerable  personal  ^*®"5* 
property,  had  influence  with  the  legislature)  (6), 
persongl  property  to  a  certain  amount  was  niade 
a  qualification.  But  as  commerce  increased  this 
again  was  found  to  extend  the  privilege  to  too 
many,  and  the  qualitication  was  once  more 
restored,  as  it  now  continues,  to  an  interest  in  real 
property.  It  will  also  be  found  that  the  amount 
of  the  qualifications  has  from  time  to  time  in- 
creased, according  to  the  decrease  in  the  value  of 
money;  the  first  qualification  by  estate  forkil- 
Jing  game  in  the  reign  of  Richard  the  Second, 
was  40*.  a  year,  in  the  reign  of  James  the  First 
it  was  advanced  to  10/«  a  year,  and  after  that,  in 
some  instances,  to  40/.  a  year;  and  at  last,  in  the 
reign  of  Charles  the  Second^  it  was  raised  to  100/. 
a  year.  Not,  as  it  has  been  observed  (c)  that  the 
laws  have  become  gradually  more  severe,  but  as 
the  value  of  money  decreased,  the  qualification 
was  raised  in  proportion,  the  estate  continuing 
nearly  the  same,  and  the  penalty  for  destroying 
the  game  was  even  more  severe  formerly  than  at 
present.  For  by  the  first  statute  on  this  subject 
the  punishment  was  a  year's  imprisonment,  by  a 
subsequent  one  10/.  5  whereas  under  the  modern 
statutes  the  penalty  is  only  51.  The  principal 
act  relating  to  qualification  is  the  22  and  23  C.  2. 
c.  25.  ;  but  as  there  are  some  preceding  acts  un- 

(A)    See    obserTation      of        (<)    BurD's    Justice,     tit. 
Bathurst,  J.   post,    Appen.     Game. 
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QuaiiBca.       repealed,  and   which  the  Statutes  of  4  aod   5 

tiotis* 

W.  &  M.  c.  23.  s.  2.  and  5  Ann.  c.  14.  s.  1. 
declare  shall  be  still  in  force,  and  which  it  may  be 
advisable  to  proceed  upon  in  some  casesf,  we  will 
consider  the  subject  of  qualifications  with  refer* 
ence  to^ 

1st.  The  Statutes  be/ore  22  and  23  C  2.  c.  25. 

2/1(2.  That  Statute  and  the  subsequent  regular 
tions. 

1st.  By  the  Statute  13  R.  2.  c.  13  (d),  it  was 
enacted.  *<That  no  lavman  who  hath  not  lands  or 
tenements  to  the  value  of  40^.  a  year,  nor  any 
priest  or  other  clerk  who  is  not  beneficed  to  10/. 
per  ann.  shall  keep  any  dog  to  hunt,  or  shall  use 
ferrets  or  any  engine  to  tak^i  or  destroy  deer, 
hares,  rabbits,  or  other  gentleman's  game,  upon 
pain  of  one  year's  imprisonment.'* 

The  Statute  22  Edw.  4.  c.  6.  (<?)  enacts,  "  That 
no  person  other  than  the  son  of  the  king  shall 
have  a  mark  or  game  of  swans,  unless  he  have 
freehold  lands  and  tenements  of  the  yearly  value 
of  five  marks  above  all  yearly  charges ;"  and  it  au- 
thorizes any  of  the  king's  subjects,  who  have  an 
estate  of  that  value,  to  seize  the  swans  as  forfeit, 
half  for  himself,  and  half  for  the  king. 

By  the  25  Hen.  8.  c.  1 1.  (/)  all  persons  who 
were  not  gentlemen  who  could  dispend  40^.  a  year 


((/)  Post,  Appendix,  369.  it. 
The  statute  only  relates  to         (e)  Post,  Appendix,  374* 

banting    for    pleasure,  and  see  decisioas  on  this  act,  post^ 

does  not  affecta  person  hunt.  Appendix,  838. 
tng  a  fox  or  badger  to  destroy         (/)  Post,  Appendix,  383. 
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freehold,    were    prohibited    from    hunting    or  QuaUfic*- 
taking  wild   fowl,  and  they  only  with  their  spa* 
niels  or  with  a  long  bow.     But  this  clause  was 
repealed  by  Stat.  3  &  4  Edw.  6.  c.  7  ( g). 

The  33  Hen.  8,  c.  6.  s.  1.  (A )  enacts,  **  That  no 
person,  unless  he  have  in  his  own  right,  or  in 
right  of  his  wife  to  his  own  use,  or  another  has  to 
his  use,  lands,  tenements^fees,  annuitieSy  or  offices 
of  the  yearly  value  of  1  OOf.  shall  shoot,  or  use  to 
keep  any  gun  otherwise  than  in  this  act  is  di« 
reeled,  on  pain  of  forfeiting  10/.  half  to  the  king 
and  half  to  the  informer/' 

The  Stat.  2  (commonly  called  1)  Jac.  1.  c.  27. 
s.  3.  (i)  requires  a  qualification  of  10/.  a  year 
estate  of  inheritance,  or  30/.  a  year  of  a  life 
estate,  above  all  charges  and  reprises,  or  that  the 
party  should  be  worth  in  goods  or  chattels  200/. 
or  be  the  son  of  a  knight,  or  baron  of  parliament, 
or  of  some  person  of  higher  degree,  or  the  son 
and  heir  apparent  of  any  esquire,  and  subjects 
persons,  not  having  such  qualification,  to  a  penalty 
of  40^.  And  though  the  6th  sec.  authorizes 
owners  of  free  warrens,^  lords  of  manors,  and 
persons  having  such  estates  of  10/.  or  30/.  per  ann. 
or  being  worth  200/.  to  take  pheasants  and  par- 
tridges in  the  day -time  only,  with  nets,  in  and 
upon  bis  free  warren,  manor,  or  freehold,  between 


(f )  Potty  Appeodii,  491,     977. 
409^  (0  Post,  Appendix,  4^0. 

(A)  Post,  Appendix,  300,  '  this  is  in  force,  except  as  to 
1.  See  the  dedsions  on  shooting  hares^  48  Geo.  3. 
tbis  statate,  post.  Appendix,    c.  93. 
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QoftUfica-  Michaelmas-day  and  Lady*day,  the  Statute 
7  J.  1.  c.  11.  s.  6.  (J)  repeals  this  latter  clause, 
and  a  different  provision  is  introduced,  which  will 
be  presently  noticed. 

The  next  qualification  relates  to  deer  and 
rabbits  only.  By  the  3  J.  1.  c.  13.  s.  5.  {k)  it  is 
enacted,  "  That  any  person  not  having  manors, 
lands,  tenements,  or  hereditaments  of  the  clear 
yearly  value  of  40/,  or  not  worth  in  goods  or 
chattels  300/.  shall  use  any  gun  to  kill  deer  or 
conies,  or  shall  keep  any  buckstalls,  engines, 
bays,  gate  nets,  purse  nets,  or  coney  dogs,  unless 
he  be  the  owner  of  enclosed  grounds,  or  keeper  or 
warrener  in  his  park  or  warren,  or  grounds  belong- 
ing to  their  charge,  then  any  person  having  lands 
in  fee  simple,  fee  tail,  or  for  life,  in  his  own  right 
or  in  right  of  his  wife,  of  the  clear  yearly  value  of 
lOOA  may  take  the  same  from  such  person."  But 
the  8th  sec.  provides  sbat  this  statute  shall  only 
apply  to  offences  committed  in  the  night-time. 

The  next  qualification  relates  only  to  phea- 
sants and  partridges.  It  is  enacted  by  7  J*  1* 
c.  11.  s.  7.  (/)  (and  which  we  have  seen  repeals  the 
6th  section  of  the  2  J.  1.  c.  27.)  "  That  every  free 
warrener  and  lord  of  manor  seised  in  his  own 
right,  or  in  the  right  of  his  wife,  of  40/.  a  year  of 
inheritance,  or  of  a  life  estate  of  80/.  a  year,  or 
worth  in  goods  400/,  may  take  pheasants  and 
partridges  in  the  day-time  only,  by  himself  or  his 


(j)  Postj  Appendix,  434.         (0  ^o^^y  Appendix,  434. 
(/O  Post,  A|Ji)c;4aix,  430. 
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menial  and  household  servants,  upon  his  own  or  QasUiic;' 
bis  master's  fr^e  warren,  manor  and  freehold,  be-    . 
tween  Michaelmas-day  and  Christmas-day  with 
out  being  liable  to  the  penalties  of  the  Stati 
1  J.  Kc,27." 

idhf.  We  zoill  consider  the  Statute  312  and 
23  C.  2.  c.  93  {m)  and  the  subsequent  regulations. 
By  the  Statute  22  and  23  C.  2.  c.  25.  s.  3.  it  is 
enacted,  ^'  That  all  and  every  person  and  per- 
sons, not  having  lands  and  tenements^  or  some 
other  estate  of  inheritance,  in  his  own  or  his 
wife's  right,  of  the  clear  yearly  value  of  100/. 
per  ann.  or  for  term  of  life,  or  having  lease  or 
leases  of  99  years,  or  for  any  longer  terra,  of  the 
clear  yearly  value  of  150/.  other  than  the  son 
and  heir  apparent  of  an  esquire,  or  other  person 
of  higher  degree^  and  the  owners  and  keepers  of 
forests,  parks,  chases,  or  warrens,  being  stocked 
with  deer  or  conies  for  their  necessary  use,  in 
respect  of  the  said  forests,  parks,  chases,  or  war- 
rens, are  hereby  declared  to  be  persons  by  the 
laws  of  this  realm  not  allowed  to  have,  or  keep 
for  themselves,  or  any  other  person  or  per- 
sons, any  guns,  bows,  greyhounds,  setting  dogs, 
ferrets,  coney  dogs,  lurchers,  h^ys,  nets,  lowbels, 
hare  pipes,  gins,  snares,  or  other  engines  afore- 
said, but  shall  be  and  are  hereby  prohibited  to 
have,  keep,  or  use  the  same.'*  It  is  observable 
that  this  statute  is  merely  prohibitory,  and  does, 
not  subject  the   party  to   any  pecuniary  penal- 


(m)  Post,  Appendix^  44^< 
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Quatifica.  tv,  but  merely  authorises  the  seizure  of  their 
dogs  and  engines  in  the  manner  there  stated,  and 
as  will  be  herealfler  considered.  The  subsequent 
statutes  which  subject  unqualified  persons  to 
penalties  are  numerous,  those  more  immediately 
relating  to  sporting  or  killing  of  game  are  the 
Statutes  4  and  5  W>  and  M.  c.  SS.  and  6  Ann. 
c.  14. 

By  the  Statute  4  and  5  W.  and  M.  c.  23. 
8.  3.  (72)  any  person  thus  unqualified  shall  keep 
or  use  any  bows,  greyhounds,  setting  dogs,  fisr* 
rets,  coney  dogs,  hays,  lurchers,  nets,  tunnds^ 
lowbels,  hare  pipes,  snares,  or  any  other  instm* 
ment  for  4^struction  of  fish,  fowl,  or  other  game, 
or  have  in  his  possession  any  hare,  partridge, 
pheasants,  pidgeon,  fish,  fowl,  or  other  game, 
without  giving  a  good  account  of  how  he  came 
by  it,  shall  forfeit  not  less  than  5s.  and  not  ex* 
ceeding  20^.  one  moiety  to  the  informer,  and  the 
other  to  the  poor  of  the  parish. 

But  this  penalty  being  found  insufficient,  it 
was  enacted  by  the  5  Ann,  c.  14.  (0)  (made  per-^ 
petual  by  the  9  Ann.  c.  25.)  "That  if  any  per- 
son  or  persons  not  qualified  by  the  laws  of  this 
realm  so  to  do,  shall  keep  or  use  any  greyhoundst 
setting  dogs,  hays,  lurchers,  tunnels,  or  any  other 
engines  to  kill  and  destroy  the  game  he  shaU 
forfeit  5/.'*  distributable  and  recoverable  as  there* 
in  mentioned. 


.  (n)  Post,  Appendix,  460.     still  in  force,  see  post,  Ap, 
The  iOlh  section,  which  sub.     pendiz,  104S. 
jecU  parties  to  a  penalty,  is        (0)  Post^  Appendix,  479. 
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By  the  5  Ann.  c.  14.  s.  4.  ( p)  and  the 9  Ann«  QaaiiOca- 
c.  25.  and  the  constructions  upon  it  {q),  and  by  ^^^^ 
the  48  Geo.  3.   c.  93.  (r)  two   other  qualifica- 
tions are  allowed,  and  lords  and  ladies  of  manors, 
as  such,  and  one  gamekeeper  for  each  manor,  are 
authorized  to  kill  game  within  their  manors. 

These  different  statutes  appear  to  require  one  * 
of  three  descriptions  of  qualifications  to  authorize 
a  person  to  kill  game,  and  to  keep  dogs  or 
engines  for  that  purpose.  The  ^first  relates  to 
privileged  places,  and  enables  the  owners  and 
keepers  of  forests,  parks,  chases,  or  warrens,  and 
lords  of  manors  to  kill  game.  The  second  to  a  per* 
son  who  has  not  any  estate  in  his  own  possession, 
but  who  is  the  son  and  heir  apparent  of  an  esquire 
or  of  other  person  of  higher  degree  ;  and  the  third 
qualifies  persons  having  a  certain  interest  in  real 
property  [s).  We  will  now  consider  the  different 
decisions  on  the  statutes,  with  reference  to  these 
qualifications. 

The   Stat.  22  and  S3  C.  %  c.  25.  by  prohibit*  ist.  Ownen 
ing  persons  not  being  owners  and  keepers  ?^parkvchases, 
forests y  parkSy  chases,  or  warrens^  from  having  J^JJ^^^f '^"J* 
the  dogs  and  engines  therein  mentioned,  impliedly  non. 
authorizes  the  owners  and  keepers  of  those  fran- 
chises to  keep  them.     And  with  reference  to  the 
previous  acts  of  2  J.  1.  c.  27.  s.  6.  and  7.  J.  1. 
€•   11.  s.  6.  these  persons    seem    qualified  in 


(py  Post,  Appendn,  479,  (#)  See  observation  of  Ab. 

480. 489.  ney,  J.  in  Mallock  t.  Eaitky. 

{q)  Pott,  Appendix.  7  Mod.  4M.-^^QU^  Appvcu 

(r)  Post,  Appendixi  600,  dix ,  1 1 03. 
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1st.  Owners    respcct  of  their  forests^  &c<  to  kill  game  within 

park^,ciiases,ther'  franchise. 

andiordbof        With  respect  to  brds  of  manofSy   it  was  ex- 
pressly  provided  by  the  2  J.  1.  c.  27.  s.  6.  (/)  that 
every  lord  of  a  manor  may,  by  himself  or  his 
menial  servants,  take  pheasants  or  partridges  on 
his  manor.     But  lords  of  manors  not  being  men- 
tioned in  the  excepting  clause  of  the  Stat,  of  C. 
3.  which  requires  a  qualification  of  100/.  a  year, 
and  the  right  of  a  lord  oi  a  manor  not  being  re- 
cognized in  express  terms  by  the  6  Ann.  c.  14. 
or  9  Ann.  c.  25.  which  give  him  a  power  to  ap- 
point a  gamekeeper  to  kill  game,  it  was  doubted 
whether  he,  merely  as  lord  of  a  manor,  aud  with- 
out having  an  interest  in  the  land  of  100/.  per 
ann^  is  qualified  to  kill  game.     However  in  the 
ease,  of  Mallock  v.  Eastley  {it)  the  Court  appear 
to  have  considered,  that  a  person  merely  as  lord 
of  a  manor  is  qualified  to  kill  game  tcithin  it^     It 
was  argued  that  every  lord  of  a  manor  was  quali- 
fied to  kill  game,  for  that,  as  by  the  abovemen- 
tioned  statutes  he  may  authorize  a  gamekeeper 
to  kill  game  and  seize  guns,  it  would  be  absurd  to 
say  that  the  lord  of  a  manor  has  not  such  power 
himself,  for  it  would  be  degrading  him  below  the 
privileges  of  his   servant.     And  Willes,  Ch.  J. 
said,  '*  I  have  some  doubt  whether  defendant^  as 


(/)  Post,  Appendix,  4^4.  1  Barr.   148.    post,   Appen. 

(ti)  7  Mod.   482.— Post,  dix,lill.lll5.— TheQueen 

Appendii,    1093    to     1103.  v.  Matthews.  10  Mod.  26.— « 

-^See  also  Rex.T.  Pickles,  Post,  Appendix,  1010, 
cited  io  tbe  King  t.  Jarvis^  ^ 
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lord  of  a  manor  simply,   is  not  qtialified   to  kill  ist.  Owners 
game    wiihin  hie  own  manor.     It  seems  a  little  park[|^chas6s< 
odd  that  the  servant  of  a  lord  of  a  manor  iDay*"^'^*"^'"^ 

*'   manors. 

kill  game,  and  yet  tl>e  lord  himself  not  do  it 
without  being  punished  by  a  penalty."  And 
Abney,  J.  said  that  lords  of  manors  have  not  a 
general  qualification  to  kill  game  every  v^here, 
but  are  stinted  and  confined  to  the  precincts  of 
their  own  manors.  And  Burnet,  J.  was  of  opi- 
nion that  the  lord  of  a  manor  is  entitled  to  kill 
game  within  his  manor,  as  well  as  his  game- 
.keeper, yet  he  thought  he  would  be  liable  to  the 
penalty  if  he  used  a  gun  to  destroy  game  out  of 
the  boundaries  of  his  manor.  And  it  may  now 
be  considered  as  settled,  that  every  person  who  is 
lord  of  a  manor  is  qualified,  as  such,  to  sport 
within  his  manor,  but  if  he  have  no  other  qualifi' 
cation  he  will.be  liable  to  the  same  penalties 
as  any  other  unqualified  person,  if  he  sport  out 
of  his  manor* 

A  qualification,  or  rather  an  authority,  to  kill  Gamekeeper, 
game  is  giv«n  to  a  gamekeeper  appointed  by  the 
lord  or  lady  of  a  manor,  or  other  royalty.  The 
Stat.  7  J.l.  c.  1 1 .  s.  7.  authorizes  a  person,  having 
free  warren,  and  a  lord  of  a  manor,  and  free- 
holder of  40/.  per  ann.  to  appoint  his  menial  or 
household  servant  to  kill  pheasants  and  partridges 
in  the  day-time,  upon  his  roaster's  free  warren, 
manor,  and  freehold.  The  Stat.  22  and  23  C.  2. 
c.  25.    s.    2.  (v)   authorized   lords  of  manors  or 

(v)  See  the  statement  of  this  and  thcsubseqaent  act,  m 
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Gamekeeper.  Other  royalties,  not  under  the  degree  of  an 
esquire,  by  writing  under  their  hands  and  seals, 
to  appoint  one  or  more  gantiekeepers  within  their 
respective  manors  or  royalties.  But  as  game- 
keepers, thus  appointed,  had  merely  a  power  to 
preserve  game,  it  was  provided  by  5  Ann.  c.  14. 
that  any  lord  or  lady  of  his  or  her  respective  lord- 
ship or  manor,  may  empower  their  gamekeeper 
trpon  their  lordship  or  manors  to  kill  hares,  phea* 
sants,  partridge,  or  other  game  for  the  use  of  such 
lord  or  lady  only ;  but  the  Statute  9  Ann.  c.  9,5. 
reciting  that  the  appointment  of  several  game- 
keepers tends  to  the  destruction  of  the  game, 
enacts  that  only  one  gamekeeper  shall  be  ap- 
pointed to  kill  game  within  any  one  manor,  and 
that  the  name  of  such  gamekeeper  shall  be  entered 
with  the  clerk  of  the  peace  of  the  county,  riding, 
or  division  wherein  the  manor  lies,  and  the  clerk 
of  the  peace  shall  for  l^.  give  him  a  certificate  of 
such  entry  ;  and  if  his  name  is  not  so  entered 
he  is  then  liable,  as  if  he  had  not  been  appointed 
gamekeeper,  unless  he  be  otherwisequalified  in  his 
own  right. 

By  the  3  Geo.  1.  c.  11.  (tv)  it  was  enacted,  that 
the  lord  of  a  manor  should  not  appoint  any  one 
to  kill  game,  unless  he  was  qualified  in  his  own 
right,  or  be  really  the  servant  of  the  lord,  and 
employed  to  kill  game  for  his  sole  use.  But  this 
statute  was  repealed  by  48  G.  3.  c.  93.  (x)   by 

to  gamekeepers,  injRogers  r.  (w)  Post,  Appendix,  504. 
Carter,  2  Wila.  387.^Post,  (jt)  Post,  Appendix,  691, 
Appendix,  lldO^  !•  y 
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which  any  lord  or  lady  of  any  pianor  is  em-  Gamekeeper, 
powered  to  appoint  any  person  whatever,  whe- 
ther qualified  or  not,  to  be  gamekeeper  to  his 
manor,  and  to  kill  game  there  for  the  use  of  any 
person,  but  it^is  to  ^e  specified  in  the  deputation 
whether,  qualified  or  not,  and  such  person  is  in- 
Tested  with  all  the  privileges  of  a  gamekeeper 
appointed  under  former  acts.  The  Stat.  48  G.  3. 
c.  55.  s.  9.  (y)  which  relates  to  the  bertificate, 
enacts  that  no  gamekeeper  shall  thereby  be 
enabled  to  use  any  dog  or  engine  out  of  the  pre- 
cincts of  the  manor  or  royalty,  for  which  such 
deputation  was  granted. 
We  have  already  considered  what  is  a  lawful  what  manor 

1  rr^i      ^^  royalty 

manors  with  reference  to  the  game  laws.  1  he  sufBcient. 
Statute  22  and  23  C.  2.  .c.  25.  s.  2.  besides 
manors,  mentions  "  other  royalties.*'  So  that 
under  that  statute  the  owner  of  ^free  warren  or 
other  rayaliy  has  undoubtedly  a  right  to  appoint 
a  gamekeeper  to  preserve  game  ( zj.  But  the 
5  Ann.  c.  14.  s.  4.  which  introduces  the  power  to 
appoint  a  gamekeeper  to  kill  game,  only  men* 
tions  lordship  J  or  manor  ;  and  the  9  Ann.  c.  25. 
and  the  subsequent  acts  merely  mention  vianorsy 
with  respect  to  the  appointment  of  gamekeepers. 
It  has  been  held  (a),  that  the  lord  of  a  hundred^  or 
toapenlake  cannot  grant  a  deputation  to  a  game- 


(jr)  Post  Appendix^  684.  tit.  Justice  of  Peace,  B.46* 

(?)  See  Appendix,  U75.  Latw.    1506.  is  referred  to 

(a)  Ld.  Aylesbury  t.  Pat-  as  shewing  that  an  hundred^ 

tison,  Dout^],  ^. — Post,  Ap-  with  aleet,  is  a  royalty  with. 

pendix^  1172. — la  Com.Dig.  in  the  statute. 
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what  manor  keeper,  a  wapentake  not  being  a  royalty  witbia 
iuifiaenu'  the  meaning  of  these  statutes.  And  Lord  Mans- 
field there  said,  *^  that  all  acts  in  pari  materia  are 
to  be  taken  together,  as  if  they  were  one  law.  In 
the  Statute  C,  2.  the  words,  *  other  royalties,*  are 
used,  but  that  must  mean  royalties  of  the  same 
nature  with  mamrs  ;  if  royalties  of  a  higher  na- 
ture had  been  meant  the  statute  would  have 
begun  wi  A  them  ;  the  reason  why  this  word  was 
used  in  the  Act  of  C.  2,  was,  because  such  roy- 
allies  go  by  diil^rent  names  in  different  parts  of 
the  kingdom,  as  honours,  baronies,  fees,  &c. ; 
but  in  the  Act  5  Ann.  c.  14.  the  words  are  only 
lordship  or  manor ;  and  the  Acts  of  g  Ann.  and  3 
Geo.  1.  recite  the  others,  and  only  mention  lords 
and  ladies  of  manors/'  It  is  observable  that  by 
the  7  J.  1.  c.  U.  s.  7.  owners  of  free  warrens  are 
authorized  to  appoint  their  menial  servants  to 
kill  game  on  their  own  free  warrens,  and  that 
owners  of  warrens  are  mentioned  in  the  preamble 
of  the  22  and  23  C.  2.  c.  25.  and  in  Keeble  v. 
Hickringill  (a)  the  Court  are  reported  to  have 
said,  that  the  word  royalty  signifies  a  free  warren. 
Hence  it  should  seem,  that  the  owner  of  a  free 
warren  is  authorized  to  appoint  a  gamekeeper  to 
kill  game  within  his  franchise. 
What  title  to  Where  a  person  has  a  colourable  title  to  a  ma- 
necessary.  ^OT  or  lordship,  he  may  under  these  statutes  ap- 
point a  gamekeeper  to  kill  game,  and  the  court 
will  not  suffer  an  inquiry  into  his  title  in  an  action 


(a)  11  Mod.  74.--Poi*,  Appendix,  1006. 
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&r  the  peoalties,  nor  can  disputed  boundaries  of  ^^*'*^  ^^^^^  ^o 

the  manor  ue» 

ft  manor  be  settled  in  that  form  of  proceeding  (6).  cessary. 
But  if  ^re  be  no  pretence  for  a  claim  to  the 
manor,  the  penalties  of  the  game-laws  will  attach 
upon  the  game-keeper,  and  the  circumstance  of 
bis  acting  bona  fide  will  constitute  no  defence  (c). 
It  may  be  collected  from  the  case  of  Webb  v. 
Earl  of  Shaftesbury  (flf)  that  a  devisee  of  a  manor 
in  trust  may  appoint  a  gamekeeper  merely  for 
the  preservation  of  ihe  game,  but  not  for  the 
purposes  of  an  establishment  for  pleasure  to  the 
trustee. 
The  statute  of  Charles  requires  that  the  lord  of  Lord  of  ma- 

t^  ,  nur  need  not 

a  manor,  or  royalty,  who  may  appoint  a  game-  bean  esquire. 
keeper,  shall  not  be  under  the  degree  of  an  ^^• 
quire.  This  qualification  is  not  mentioned  in  any 
of  the  subsequent  acts.  And  though  in  the  case 
of  Jones  V.  Smart  (<r),  in  which  Willes,  J,  differed 
from  the  rest  of  the  court,  he  seems  to  have  con- 
sidered this  as -a  subsisting  regulation,  we  find 
that  in  the  prior  case  of  Mallock  v.  Eastley  (/  )^ 
Willes,  Ch.  J.  said,  '*  Though  the  Stat,  of  Charles 
the  Second  empowers  all  lords  of  manors  not 
under  the  degree  of'  esquire'  to  empower  game- 
keepers to  preserve  the  game,  &c.  and  the  present 
defendant  is  only  styled   *  gentleman'  upon  re- 

(b)  Hawkins  ▼.  Bailey,  and  1243  to  1247. 

Blunt  ▼.  Grimca,  post,    Ap-  (d)  7  Ves.  J.  488. 

pendii,  1244;   and   Phillips  (e)  I  Term  Rep.  44.   post, 

T.  Dafis,  8  East.  179.  Appendix,  1203. 

(c)Calcraft   ▼.  Gibbs,    4  (/)  7  Mod.  482.poit,  Ap- 

T^rm  Rep.    081.      6   Term  pcndix,  1101. 
Rep.  19.  and  post, Appendix, 
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Lord  of  ma-  cord,    vet  that  will  be  no  obstruction  to  his  quap 

nor  need  not  ^ "'  * 

be  aneMiuire.  lification,  becBUse  the  subsequent  statutes  spealoi 
of  *  lords  and  ladies  of  manors,'  withoii|  con6n« 
ing  them  to  any  degree  of  gentility ;  and  a  lady 
of  a  manor  cannot  bear  the  title  required  by  tkie 
Statute  of  Charles  the  Second.  So  that  at  pre- 
sent^  I  thinkj  a  lord  of  a  manor  may  make  game- 
keepers,though  under  the  degreeof  an  e8quire(g).  *' 
And  this  seems  to  be  clearly  established  by  the 
decision  that  a  corporation  (to  which  such 
titles  cannot  be  applied )  {may  appoint  a  game- 
keeper (A). 

Only  the  lord  of  a  manor,  or  lordship  himself^ 
can  appoint ;  for  as  observed  by  Lord  Kenyon  in 
Calcraft  v.  Gibbs  (t),  <'  a  man  cannot  convey  to 
another  the  power  of  appointing  a  gamekee\)er 
without  a  conveyance  also  of  the  manor  itself. 
Such  a  power    is  a    mere   emanation  of    ilie 
manor,  and  inseparable  from  it ;  it  is  a  mere 
shadow  accompanying  the  substance/' 
wiio  mmv  be      Before  the  48  Geo.  3.  c.  93.  {k)  it  was  decided, 
timekeeper.  ^^  ^^e  case  of  Rogcrs  V.  Carter  (/),  that  any  per- 
son, though  neither  qualified  nor  a  menial  ser- 
vant to  the  lord  of  the  manor,   might  be  ap* 
pointed  to  kill  game;  for  that  the  Stat.  3  Geo.  I  ^ 
never  was  meant  to  check  or  hinder  lords,  liviog 
at  a  distance  from  their  manors,  from  appointing 

(g)  The    late   Mr.  Sergt.        (f)  6  Term  Rep.  19.  posb 

Williams  gare  a  decided  opi-  Appendix,  1247. 
&ion  tipon  this  point.  (Ar)  Post,  Appendix,  691. 

(h)    Spurrier    v.  Vale,    1         (/)  «  Wils.  387.  post,  Ap. 

Camp.457. —  lOEa8t.413.And  peadiz,  1151. 
post,  Appendix,!  153  to  116C. 
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aoy  person  whatever  to  kill  game  for  the  imme-  Who  mmy  u 
diate  use  of  the  lord :  if  it  was  otherwise,  this  gamkoeptr. 
act  would  take  away  the  right  of  every  lord  liv* 
iog  at  a  great  distance  from  his  manor.     How* 
ever  until  the  Statute  48  Geo.  S,  c.  93.  the  game* 
keeper  could  only  kill  game  for  the  immediate 
use  of  the  lord.     It  has  been  recently  decided, 
that  bodies  corporate,  who  are  lords  of  manors, 
may  appoint  any  unqualified  person,  though  he 
were  the  menial  servant  of  another,  as  game^ 
keeper  to  kill  game  upon  their  manor,  and  that 
it  would  be  presumed,  until  the  contrary  ap- 
peared, that  he  killed  the  game  for  the  use  of  the 
corporation  (m).    But  a  gamekeeper,  who  sold  or 
disposed  of  game  without  the  consent  or  know-^ 
ledge  of  the  loi*d  of  the  manor,  was  subject  to 
three  months  imprisonment,  aod  bard  labour  (;f), 
a  regulation  which  still  subsists  as  to  gamekeepers 
expressly  appointed  to  kill  game  for  the  u^e  of 
thek>rd.     And  the  3  Geo.  1.  c.  11.  (o)  subjects 
any  unqualified  person,  not  being  truly  and  pro- 
perly a  servant  of  the  lord  of  the  manor,  or  not 
immediately  employed  and  appointed  to  take  and 
kill  game  for  the  sole  use  or  immediate  benefit  of 
the  lord,  and  who,  under  colour  or  pretence  of 
a  deputation,  kills  game,  or  keeps  dogs  or  engines 
for  that  purpose,  to  the  same  penalties  as  other 
unqualified  persons  killing  game  for  their  own 


■•■^.•p*—^ 


— ^ 


(w)  Spurrier  t.  Vale,     1         («)  5  Ann.  c.  14. 8.  4.  piwt,. 
€amp.457.-^10  East.  413.—     Appendix,  480. 
Pott^AppeadiK^l  1 59  to  1 156.        <«)  Post,Appeiidiz,605^  0. 
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Wbomaj  be  use.    But  the  48  Geo,  3.  a  93.  (p)  enables  the 

puMkeeper.  ^^^  ^^  ^  inaBor  to  depute  any  person  whaterer 
as  a  gamekeeper,  with  authority  to  kill  game 
for  his  own  use,  or  for  the  use  of  any  other  per- 
son, the  deputation  to  state  whether  the  person 
be  qualified  or  not 

Form  of  de-  The  deputation  (a)  we  have  seen  must  be  under 
hand  and  seal  (r) :  but  the  statute,  does  not  seein 
to  require  the  deputation  to  state  that  the  game^ 
keeper  is  to  kill  game  for  the  use  of  the  lord  only, 
though  this  is  commonly  mentioned  in  the  ordi* 
nary  appointment  of  a  gamekeeper ;  it  has  been 
recently  held  that  those  words  are  not  neces- 
sary(5').  The  deputation  of  a  person  to  kill 
game  for  his  own  use  under  the  recent  Stat.  48 
Geo.  S.  o.  9S,  states  the  authority  accordingly, 
and  mentions  whether  the  party  be  qualified  or 
not(/)v 

Gamekeeper       All  the  Statutes  expressly  confine  the  power 

roust  not  Mr  J  I- 

sport  off  hjs  of  the  gamekeeper  to  kill  game  within  the  Km  its 
consequences,  of  the  mauor,  aud  if  he  kill  game,  or  use  guns 
or  dogs  for  that  purpose  out  of  the  limits  of  bi^ 
manor,  he  is  liable  to  the  same  pecuniary  penal* 
ties  as  any  other  unqualified  person  ;  but  neither 
a  justice  of  the  peace,  or  any  other  gamekeeper 
can  legally  seize  his  dogs  or  gun  (?0.  And  Lord 
Mansfiekl  in  Rogers  v.  Carter  (r)  said,  "  If  the 

(p)  Post,  A  ppcndtx,  600.  1 352. 
.>  (yi.Sc£  form,  post,  Appcn.        (0  Post,  Appendix,  691. 
dix,  1173.  (I/)  Roj^crs  v.   Carter,  i 

{r>  Ante,  44.  Wib.sS/.— Post,  Appendix, 

(s)  Spurrier  T,    Vale,    1  1152,  3. 
Caiiip.467.—P4Mt,  Appendix,        (»)lbid. 
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^aoiekeeper  killed  game  where  he  wasuota  game-  Gamekeeper 
keeper^  he  might  have  been  convicted  in  the  pe-  maysport 
nakjrof  5/.;  but  he  was  entitled  to  keep  and  have 
dogs,  guns  and  nets  for  the  taking  and  killing  of 
game  any  where ;  and  therefore  the  justice  had  no 
right  to  t^ke  the  guns  from  him.  It  would  be  con^ 
fouDdiog  the  right  of  keeping  with  the  right  of 
using  the  gun  to  say  otherwise^  and  we  cannot 
think  the  legislature  had  any  such  meaning,  an<|, 
upon  the  whole,  we  are  of  opinion,  that  the  gun 
of  a  gai9ekeq[>€;r  of  a  manor  cannot  be  seized 
either  eu^do  vel  redeijindo,  or  any  where  else.'* 
And  as  already  observed,  wher^  the  boundaries 
of  a  manor  are  in  dispute,  the  question  camiot  be 
tried  in  an  action  for  the  p^alties  against  a  game- 
keeper wbp  has  beep  killing  game  on  the  plf^ce  in 
dispute  (y). 

The    second  description    of  qualification  is  a.  Quali£cati« 
founded    upon    the  Statute   32  and  23  C.  2.  heirapparaDt 
c.  25.  CzJ,  which  contains  the  following  words:  ^J^^J^S 
**  other  than  the  son  and  lieir   apparent  of  an  of  Wgher  de. 
esquire  t"  or  other  person  of  higher  degree'*    The 
omission  of  the   word  ^*of*  before  the  words 
^'  other  person,*'  has  created  doubts  whether  the 
statute  meant  to   qualify  the  persons  of  such 


(y>  fiawkios   ▼.   Bailey^  contrary,  Moore.  Sand  9* 

post,  Appendix,  1944,   and  and  his  residence  in  a  house 

Phillipe   ?«  DaTts,    8  EsaU  by  permission  of  the  lord  of 

17^.     A  gamekeeper  gnilty  the   manor  is   lawful    only 

of  disobedience  may  be  dis-  whilst  gamekeeper.  Lit.  Rep* 

charged    forthwith    without  13d. 

notice,  unless  there  has  been  (s)  Post,  Appeudii,  446. 
a  special  agreement  to   the 

E2 
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2.  Qualificati-  higher  degree  themselves,  or  only  their  eldest  sons. 
Kp^rem '^^  ^^'^^  at  length  settled,  in  the  case  of  Jones  v. 
of  an  esquire,  Sjy^  art  ("a),  Willcs,  J.  dissenting,  thai  the  qualifi- 

or  of  a  person  ^  ^  a  n     i^ 

of  higher  de-  cation  only  extended  to  the  eldest  sons.  AH  tne 
*"*'  prior  acts  we  have  seen  contain  the  word  *'  of/' 

omitted  in  this  act,  and  though   it  was  urged 
by  Willes,  J .  "  that  many  unaccountable   ab- 
surdities must  flow  from  this  interpretation,  and 
that  the  eldest  son  of  a  barrister  at  law,  or  of  a 
captain  in  the  army  or  navy,  will  be  quahfied  s& 
such,  yet  the  fkther  himself  will  not.     Even  a 
peer,  who  is  not  qualified  by  property,  will  not 
be  privileged  to  hunt  or  kill  game;  though   his 
son,  who  claims  through  him,  will  have  that  pri- 
vilege.   The  act  could  never  mean  to  annex  the 
qualification  to  land  only ;  the  term  esquire  has 
no  relation  whatever  to  landed  property,  for  no 
landed  estate,  however  large,  will  confer  the  tille ; 
but  it  must  be  acquired  either  by  office,  the 
king's  patent,  or  some  of  the  means  laid  down 
by  Selden  and  Camden/'     But  this  argti'ment 
was   answered  by  the  other  judges,   and   Lord 
Mansfield   said,    "  To   be  sure  absurd  conse- 
,   quences  may  seem  ta  follow  from  giving  a  privi- 
lege to  the  son  which  the  father  has  not,  but  tlie 
question  is,  has  the  statute  done  it  or  not?*' 
And  Ashhurst,  J.  said,    "  The  Game  Laws  are 
rather  to  be  considered  a^  positive  rules  than  as 
founded  on  reason ;  therefore  it  is  safer  to  adopt 
what  they  have  actually  said,  than  to  suppose 

^— "^l  II  I  I    ,  .  ■  III  1  ■   I  I  ■  I  I  — — 1^^.^— iiB»^     ^1,1 

(a)    I  Term  Rep.  44.— Post  Appeodix,  HOS, 
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what  they  meant  to  say.  Though  by  the  Sta-  $.  QuaiiBcatl- 
tute  of  James  I.  rank  as  well  as  property  gave  a  bejr^a^^t 
qualification;  yet^  under  this  Statute  of  Charles  ^[^7/*^^^^' 
the  Second  a  man  can  only  be  qualified  by  ®^  ^'^^^^  <*«• 
means  of  property.  But,  said  the  legislature^ 
the  heir  apparent^  who  is  in  the  line  of  succes- 
sion,  shall  likewise  be  qualified^  from  a  suppo^ 
sition  that  the  esquire  was  so  already.  Accord- 
in£:  to  which  construction  I  cannot  think  that  it 
was  their  intention  purposely  to  exclude  the  fa* 
ther,  but  in  fact  they  have  done  it;  and  the 
matter  is  put  out  of  all  doubt  by  the  Statute  o£ 
James^  which  expressly  excludes  them ;  and  so 
does  the  Statute  of  Charles  the  Second,  as  efTec* 
tnally,  in  my  opinion.  The  blunder  has  been 
adopted  perhaps  without  meaning  it."  And 
Bailer^  J.  said,  "  It  is  asked  what  reason  is  there 
for  excepting  the  elder  son  alone«  and  not  the 
younger  ?  The  only  reason  that  can  be  given  is, 
because  the  eldest  son  is  presumptive  heir  to  the 
real  estate,  which  is  a  further  argument  for  sup- 
posing that  landed  qualification  was  the  im* 
mediate  object  o(  the  statute;  and  in  fact  this 
Act  of  Charles  2d.  had  that  principally  in  view, 
for  it  repeals  the  personal  qualification  of  the 
Statute  of  James,  and  leaves  no  other  qualifica- 
tion but  that  of  land,  with  the  exception  in  fa- 
vour of  the  heir  apparent,  on  account  of  bis 
right  of  succession.  And  we  may  observe  that 
there  is  the  same  exception  introduced  into  the 
?ict  for  qualification  of  members  of  pvliament, 
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t.  Qoaiificati- 1  have  no  doabt  that  the  legislatare  took  it  for 
bciMipparmc  granted,  that  esquires  themselves  would  be  qua- 
ofmneiquirc,  jjg^  j^  resDCCt  of  their  land ;  and  for  the  reason 

or  of  a  penoii  »  ' 

of  higher  de-  assigned  extended  the  qualification  to  their  eldest 
sons.  So  that  had  the  legislature  been  asked,  at 
the  time  of  making  this  act,  whether  they  in- 
tended to  exclude  the  younger  sons  of  dukes  ? 
they  would  have  answered  No.  But  I  am  as 
firmly  persuaded,  that  had  the  same  question 
been  put  to  them  respecting  doctors,  they 
would  have  answered  in  the  affirmative.  Be 
that  as  it  may,  we  are  bound  to  take  the  act  of 
parliament  as  they  have  made  it ;  a  casus  omis- 
sus can  in  no  case  be  supplied  by  a  court  of 
law,  for  that  would  be  to  make  laws ;  nor  can  I 
conceive  that  it  is  our  province  to  consider  whe- 
ther such  a  law  that  is  passed  is  tyrannical  or 
not.  But  the  strong  ground  of  all  is,  that  all 
the  acts  relative  to  game  have  been  from  time  to 
time  restrictive  of  the  right  to  kill  game.  They 
abolish  some  qualifications,  and  raise  the  others, 
and  consequently  lessen  the  number  of  quali- 
fied persons;  and  no  one  statute  can  be  con- 
strued into  an  enablino  one. 

It  follows  as  a  necessary  consequence  from 
this  interpretation  of  the  statute,  that  although 
thfe  son  and  heir  apparent  of  an  esquire,  or  of 
other  person  of  higher  degree,  is  qualified  by 
the  Statute  of  Charles  the  Second,  though  his 
^ther  may  have  no  landed  property,  yet  an 
esquire  or  person  of  higher  degree  is  not  himself 
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or  such  qualified.    We  hate  therefore  only  to  a.  Qadificiatt- 
consider  who  is  an  esquire  or  person  or  mgner  heirappareni 
degree  within  the  meaning  of  this  statnte.     It  J^.'^^^' 
is  observed  by  Sir  Wm.  Blackstone  fb),  that  it  of^s»«M  <>- 
is  somewhat  unsettled,  what  conatitotes  the  dis- 
tinction, or  who  is  a  real  esquire,  for  it  is  not 
an  estate,  however  large,  that  confers  this  rank 
upon  the  owner.     Camden,  who  was  himself  a 
herald,  distinguishes  them  the  most  accurately, 
and  he  reckons  up  four  sorts  of  them  j  1st,  The 
eldest  sons  of  knights,  and  their  eldest  softs  ih 
perpetual  succession  j   2d,  The   eldest  sons  of 
younger  sons  of  peers  and  their  eldest  sOns  in 
like  perpetual  succession,  both  of  which  species 
of  esquires  Sir  Henry  Spelman  entitles  armigeri 
natalitii ;   Sd,  Esquires  created  by  the  king** 
letters  patent,    or  other  investiture,  and  theit 
eldest  sons  j    4th,  Esquires  by  virtue  of  their 
offices,  as  justices  of  the  peace,  and  others  who 
bear  any  office  of  trust  under  the  crown,  but 
however  this  must  be  understood  not  to  be  every 
description  of  officer  under  the  crown,  but  only 
Mch  as  are  styled  esquires  by  the  king  in  the. 
commissions  and  appointments,  who  bemg  all 
honoured  by  the  king  with  the  title  of  esquire, 
have  a  right  to  that  distinction  for  life.     To 
these  may  be  added  the  esquirfes  of    kmghte 
of  the  bath,  each  of  whom  constitutes  three  at 
his  installation ;  and  all  Scotch,  l"«h,  aid  fp- 
,eign  peers ;  fnr^not^ these  but  the  eldest 

(ft)  1  Bla.  Com.  4W- 
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s.  Quftiificati-  soos  of  peers  of  Great  Britain,  though  freqaently 
beirV»parem  ^^^"'^''  lords,  are  only  esquires  in  the  law,  and 
o-ofa**^"*'^'"^^^*  be  so  named  in  all  legal  proceedings. 
of  higher  de- And  though  Sir  Henry  Spelman  disputes  the 
claim  of  barristers  to  this  title,  yet  it  has  been 
held  that  %\key  must  be  so  entitled  in  all  legal 
proceedings  (c) ;  and  it  appears  from  the  case 
of  Jones  V.  Smart  ({/),  that  ^he  eldest  son  of  a 
barrister  is  qualified  as  such  to  kill  game.  In 
the  same  case  it  was  considered  that  a  capts^in  in 
the  army  or  navy  is  an  esquire  for  the  purposes 
of  this  act.  But  in  a  recent  case  (e)  it  wfts  held 
that  a  commission  of  captain  of  volunteers, 
signed  only  by  the  lord  lieutenant  of  the  county, 
styling  him  an  esquire,  does  not  confer  that  de- 
gree, and  consequently  that  his  eldest  son  is  not 
ther^by  qualified  to  kill  game.  And  the  Court 
in  that  case  observed  that  though  the  Stat.  44 
Geo.  3.  c.  54.  s.  36.  enacts  that  all  ofiicers  in 
corps  of  volunteers,  having  commissions  from 
lieutenants  of  counties,  shall  rank  with  the  officers 
of  his  majesty's  regular  forces,  yet  that  statute 
meant  only  the  same  military  rank,  and  that  the 
lord  lieutenant  of  the  county  could  not  confer 
honours. 

With  respect  to  **  who  are  persons  of  higher 
degree,**  a  table  of  precedence  is  given  by  Sir 
William  Blackstone  ( /),  and  it  appears  by  it, 

(c)  1    Wilson.    i44.— 1         (e)    Talbot    ▼.    Eagle,    1 
31a.  Com.  406.  n.  30.  Taont.   410.— Post,  Appen- 

(d)  1  Term  Rep.  44.  aod    dii,  1 367. 

Post,  Appendix,  HiO.  (/)  1  Bla.  Com.  405^  (J. 
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tbat  doctors  in  the  learned  professions  are  the  2.  QuaUfica^ 
next  superiors  in  degree  to  esquires.    But  a  di-  "nj  heir°ap- 
ploma,  conferring  the  degree  of  doctor  of  phy-  eruire^or^of 
sic,  granted  by  either  of  the  universities  in  Scot-  »  P^"^"  «f 

.  ,  higher  de- 

land,  does  not  give  a  qualification  to  kill  game  gree. 
under  this  statute  (g).  It  was  contended,  in  the 
caseof  Jones  V.  Smart  fh),  that  a  Scotch  doctor 
was  of  equal  degree  with  an  English  one,  as  a 
member  of  the  civil  state,  and  that  the  4th  ar- 
ticle of  the  Act  of  Union  says,  there  shall  be  a 
communication  of  all  rights,  &c.  except  where 
it  is  agreed  on  to  the  contrary,  and  that,  though . 
as  to  the  College  of  Physicians,  and  the  two  uni- 
versities, who  refuse  to  allow  to  Scotch  doctors 
their  .own  privileges  within  their  respective  juris- 
dictions, they,  as  private  corporations,  have  a 
right  to  make  what  regulations  they  please  con* 
cerning  their  own  bodies,  yet,  as  to  all  general 
immiuiities  derived  from  the  common  law,  or 
under  the  Act  of  Union,  they  cannot  deprive  any 
body  of  these.  Yet  Lord  Mansfield  said,  *'  There 
is  not  a  colour  for  saying  that  the  defendant  is 
qualified  by  the  Act  of  Union.  It  is  true  that,  by 
the  4th  article  of  that  Act,  the  Scotch  have-  the 
same  general  privileges  as  the  English,  but  then 
they  must  have  the  same  qualifications,  other- 
wise they  come  not  within  the  same  description, 
for  the  general  article,  which  declares  there  shaU 
be  a  communicati«)n  of  all  privileges,  can  only 

As  to  a  tcrjeant,    2  Mod.     Term  Rep.  44.  potl^  Appen* 
189.  diz,  1M3. 

ig)  Jones   V.   Smarts    1        (A)  Id.  ibid. 
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«.  Quaiifica.  mean  such  as  are  of  a  general  nature.     A  bur 
aod  heira^    gess  of  London  is  endued  with  certain  privileges 
parent  of  an  fQ  ^hich  a  burgess  of  Edinburgh  has  no  claim; 
a  person  of    SO  in  cvcry  case  where  a  privilege  is  of  a  qualified 
^^  ^      nature,  it  must  be  understood  with  that  qualifi- 
cation.   A  doctor  of  the   English   universities 
may  become  a  member  of  the  College  of  Phy-» 
sicians,  may  plead  in  Doctors'  Commons,  and 
has  various  other  privileges,  from  all  of  which  a 
Scotch  doctor,  as  such,  is  excluded.     The  qua- 
lifications, therefore,  must  be  from  Oxford  or 
Cambridge.     In  like  manner,  the  statute  allow- 
ing men  of  certain  degrees  to  have  dispensations 
for  holding  two  livings,  necessarily  refers  to  such 
degrees  only  as  are  obtained  in  an  English  uni* 
versity ;  for  the  church  of  Scotland  is  distinct 
from  ours,  and  admits  not  of  the  same  rules: 
Therefore  whatever  rank  the  defendant  may  hold 
by  curtesy,  he  is  not,  in  point  of  law,  to  be  con- 
sidered  as  a  doctor  to  this  purpose, 
s.  Qoalifica-       The   third  description  of  qualification,  is  a 
•pect  of*"     certain  interest  in  real  property.     The  statute  ot 
••***®-         Charles  prohibits  from  keeping  or  using  dogs,  or 
engines  there  enumerated,  ''all  and  every  per- 
son  or  persons  not  having  lands  and  tenements^ 
or  some  other  estate  of  inheritance,  in  his  own 
or  his  wife's  right,  of  the  clear  yearly  value  of 
100/.  per  annum,  or  for  term  of  life,  or  having 
lease  or  leases  of  99  years,  or  for  any  longer 
term,  of  the  clear  yearly  value  of  150/."    This 
clause  may  be  considered  under  the  three  follow* 
ing  heads : 
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h  With  respect  to  an  estate  of  inheritance.     3.  Qaalifici- 
2.  An  estate  for  hfe.  spect  of 

S.  A  leasehold  estate.  ''•'*'•• 

Tbe  words  of  the  Statute  are^  *'  That  all  and  i.  Estate  of 
every  person  and  persons  Hot  hating  lands  and 
tenements,  or  some  other  estate  of  inheritance, 
in    bis  owli  or  his  wife's  rights   of  the  clear 
yearly  value,'*  &c. 

With  respect  to  the  words  '*  person  or  persons," 
though  there  is  no  express  decision  upon  the 
point,  it  should  seem,  that  in  order  to  qualify 
tenants  in  cotniHon,  and  joint  tenants,  the  clear 
annual  value  of  tbe  estate  must  be  sufficient  to 
qualify  every  one  separately  if  the  estate  were 
divided;  atid  consequently,  that  if  two  joint 
tenants,  or  tenants  in  common,  were  seised  of 
an  estate  of  inheritance  of  less  than  the  annnd 
value  of  two  hundred  pounds,  neither  would  be 
qnalified  ;  the  object  of  the  statute  was  to 
confine  the  permission  to  sport  to  persons  who 
had  a  clear  annual  income  of  100/.  derived  from 
real  property ;  and  though,  in  legal  contempla- 
tion; joint  tenants  and  tenants  in  common  have 
Respectively  an  interest  over  every  part  of  the 
estate,  yet  theit  real  beneficial  interest  is  the 
s£Une  as  if  each  were  separately  possessed  only 
of  his  own  share.  If  it  were  otherwise,  the  ob- 
jection of  Willes,  Ch.  J-,  in  Mallock  v.  Eastley(0» 
that  a  hundred  people  might  be  qualified  by  one 


(0  7  MoiL  46).  P95t,  Appendix,  UOl* 
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i.Ettateof    and  the  same  estate,  by  jcHDily  purcbasing  an 

inheritance.  _  ,  i.,ii  ., 

estate  of  100/.  per  ann.  wbich  vvould  entirdj 
defeat  the  object  of  the  legislature  (A:). 

The  statute  is  silent  as  to  the  nature  of  the 
tenure  of  the  estate  of  inheritance,  and  as  the 
object  of  the  legislature  was  merely  to  require 
a  certain  interest  in  real  property^  a  copyhold  of 
inheritance  of  the  clear  annual  value  of  100/.  is  a 
qualification  within  the  statute  (/). 

The  words  of  the  Stat.  2  J.  I.e.  27.  «.  3.  & 
6.(m)  and  of  the  3  J.  1.  c.  13.  s.  5.  are  **]ands» 
tenemen ts»  or  hereditaments.  *'  The  words  of  the 
7  J.  1.  c.  11.  s.  7-  are»  ^*  lands^  tenements^  and 
hereditaments ;''  but  the  words  of  the  last  quali- 
fication act  are^  ''  lands  and  tenements.''  Un« 
der  these  words^  not  only  land,  but  property  on 
which  game  cannot  exist,  as  houses,  &c.  are  in- 
cluded; the  term  tenement  is  defined  by  Sir 
William  Blackstone  (it).  For  the  purposes  of  the 
game  laws,  a  rent  charge  will  give  the  owner  a 
qualification. 

The  word  having  means  an  estate  in  posses- 
sion, and  not  in  reversion ;  and  therefore,  in  the 
case  of  Mallock  v.  Elastley(c7},  where  it  appeared 
that  the  defendant  was  seised  in  fee  simple  of  the 
moiety  of  a  manor,  with  the  appurtenants,  the 

(k)    Vide  post,  and  Ap.  to  the  interest  of  a  mortgagee! 

pendix,  1109.  and  tlie  owner  of   a    rent 

(0  See  Wetfiereli  ▼•  Hall,  charge,    see    Wetherell    t. 

Cald.  2S0.  and  post,  Appen.  Hail,  post.  Appendix,  ll^S 

dix,  1193.  to  1300. 

(lit)  Post,  Appendix,  490.  (o)  7  Mod.  48f .  post,  Ap* 

(n)  2  Bla.  Coo.  Id.     As  pendlx^  1093. 
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demesnes  of  which  moiety,  if  they  had  been  in  i.  Estate  of 
possession,  would  haye  been  worth  120/.  per  ann. ;  *"  '^"^' 
bat  at  the  time  of  the  offence,  were  leased  out 
to  several  tenants  for  99  years,  determinable  on 
the  death  of  one,  two,  or  three  persons,  under 
certain  yearly  reserved  rents,  amounting  in  the 
whole  to  only  15/.  13^.  in  the  year ;  it  was  held 
that  be  was  not  qualified.  It  was  argued,  with 
reference  to  the  prior  statutes,  that  the  reason 
why  the  legislature  restrained  the  power  of  kill- 
ing game  to  particular  incomes,  was,  that  per- 
sons who  could  not  spend  so  much  yearly  for 
their  £iniilies,  might  not  lose  their  time  and 
neglect  their  business  in  the  idle  diversion  of 
sporting  and  shooting  game.  ^  And  though,  on 
behalf  of  the  defendant,  it  was  urged  that  a  re- 
ver^on  is  a  tenement  and  hereditament  in  notion 
of  law,  within  the  meaning  of  the  statute,  and 
that  there  being  no  estate  of  freehold  intervening, 
the  possession  of  the  lessee  for  years  was  the 
possession  of  the  reversioner.  But  Willes,  Ch.  J., 
said  that  this  was  no  qualification,  neither  with*- 
in  the  words  or  meaning  of  the  Statute  of  Charles. 
The  words  are,  '^  having  an  estate/^  and  a  man 
cannot  be  said  to  have  an  estate  when  another  is 
ia  possession  of  it,  and  he  himself  has  only 
a  node  reversion,  or  at  least  not  attended  with 
leots  snflBcient  to  make  op  bis  other  yearly  in- 
come a  qualifying  estates  and  it  would  be  a 
strong  thing  to  say,  that  a  man  entitled  to  a  bare 
reversion  .of  1000/.  yearly  value,  after  the  expi- 
ration of  1000  years,  should  be  said  to  be  qua- 
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i^Efttate  of  lifted  within  this  act  to  kill  game.    Bat  the  next 
words  are  stronger,  **  of  the  clear  yearly  valoe,'' 
which  must  mean  payable  to  him  who  is  intend- 
ed to  be  qualified.     But  this  case  is  less  within 
the  meaning  of  the  statute ;  for  it  appears  ftxAi 
the  former  Acts,  and  the  Statute  of  Charles  the 
Second,  and  the  meaning  of  them,  thAt  persons 
not  having  sufficient  incomes  to  maintain  them- 
selves   and    families,    (and   therefore    the    sta- 
tute fixes  the  income,)  should  not  destroy  their 
time  in  these  idle   diversions  or  occupations  of 
killing  game.     If  then  reversions  or  recnaindets 
were  to   be  qualifications,    a  hmnlred  people 
might  be  qualified  by  one  and  the  same  estate, 
by  iimiting   remainders  properly  one  after  the 
other.     Suppose  a  man  has   100/.  ay^ar,  and 
owes  as  much  as  it  is  worth,  by  the  construction 
contended  for,  he  may  sell  it  for  1000  years; 
and  if  the  reversion  is  a  qualification,  be  is  still 
qualified,  thougti  a  beggar. 
An  equitable      But  it  is  not  uccessary  that  the  person  should 
dent?'"  *    ^dve  a  legal  estate  I  it  is  sufficient  if  he  have  an 
-equitalde  interest  of   inheritance,  of  the  clear 
yearly  value  of  1 00/.  and  bare  possession  of  an 
estcte,  or  receipt  of  the  rents  and  profits  is  prima 
facie  evidence  of  ownership,  and  throws    the 
onus  proband  i  of  the  contrary  on  the  opposite 
party  {p).      The  Stat.  2  J.  1.  c.  f7.  s.  3  &  6. 
tises   the  word  seised^  but  the  Stat.  C .  2.  ooly 
says  having,  &c.     In  the  case  of  Wetherell  v. 


(p)    Wetherell    v.    HaJI,     ii9J. 
<2ald.  330.  post,  Appendix, 
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Hall  (q),  it  waa  held  that  a  legal  estate  was  ne- 1*.  Eiim  or 
cessary  to  constitute  a  qualification  to  kiJigame  3  "^^'^^**^ 
that  a  mortgagor  has  no  more  than  an  equitable 
estate  in  the  mortgaged  premises }  that  such 
estate  cannot  be  taken  notice  of  by  a  court  of 
law^  in  the  construction  of  an  act  of  parliament  1 
and  that  by  the  Statute  of  Charles,  an  estate  of  an 
annual  value  less  than  160/.  roust  be  of  an  inhe* 
ritable  nature  to  give  a  qualification  ;  and  that  a 
mortgagor*  so  far  from  havii^  an  interest  of  this 
character  and  description,  is  only  tenant  at  will 
to  the  mortgagee*  But  Lord  Mansfield  inti- 
mated that  it  would  be  difficult  to  support  this 
ground  of  argument.  On  the  other  hand,  it  was 
insisted  that  an  equitable  estate  is  sufficient ;  that 
in  deciding  on  points  of  this  nature,  the  substance 
ought  principally  to  be  regarded  ^  that  the  ces- 
tui que  trust  was  substantially  the  owners  that 
courts  of  law  in  many  instances,  advert  to  the 
practice  of  a  court  of  equity,  as  in  the  common 
case  of  a 'trustee,  who  is  not  permitted  to  eject 
Us  cestui  que  trust.  How  then  is  a  mortgagor 
oonsidered  there  i  The  mortgage  is  in  substf^nce 
a  specialty  debt ;  the  equity  of  redemption  is 
considered  as  real  estate,  and  descends  to  the 
heir  of  the  mortgagor,  who  is  considered  as  a 
debtor,  aud  ius  personal  assets  liable,  m  the  first 
tnstaace,  to  discbarge  the  mortgage  ;  and  though 
at  law,  the  heir  of  the  mortgagee  takes  a  legal 
estate,  yet  the  personal  representatives  are  con- 

(q)    Wetherell    t.     Hall,     1193. 
€Bld.  230.  poft^  Appendix, 
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1.  EMte  of  sidered  as  entitled  to  take  the  benefit  and  receive 
^  the  mortgage  debt.  It  was  further  insisted  that 
a  mortgagee  can  never  get  possession^  if  the 
mortgagor  is  ready  to  pay  ^he  money  ;  that  by 
the  Stat.  7  Geo.  2.  c.  20.  s.  1.  it  may  be  paid 
pendente  lite ;  and  that,  if  the  legal  estate  only 
were  to  be  regarded,  an  estate  of  1000/.  per  ann. 
mortgaged  for  100/.  would  not  furnish  a  quali* 
fication. 

And  Lord  Mans6eld  said,  "  We  consider  the 
defendant's  interest  in  this  court,  just  as  it  would 
be  considered  in  a  court  of  equity.  And  in  the 
case  of  the  Earl  of  Ferrers  v.  Henton  (r)  the  same 
point  was  ruled.  And  the  late  Mr.  Sergeant 
Williams  (whose  profound  knowledge  of  the  law 
entitled  his  opinions  to  the  greatest  respect) 
advised  that  as  the  statute  does  not  say  seised  of 
lands  and  tenements,  even  a  person  who  was  in 
possession  of  an  estate  under  a  contract  of  pur- 
chase for  a  valuable  consideration,  and  has  paid 
the  purchase  money,  or  is  ready  to  pay  it»  is 
qualified,  being  in  equity  considered  as  the  next 
owner  of  the  estate,  and  as  the  person  who  alone 
has  such  estate,  the  person  selling  from  the  time 
of  the  articles  being  only  a  trustee  for  the  pur- 
chaser, and  the  latter  being  the  beneficial  owner 
of  the  estate,  but  that  if  he  had  not  been  let  into 
possession,  and  into  the  receipt  of  the  rents  and 
profits  of  the  estate,  it  would  be  otherwise  within 
this  statute.     He  proved  this  position  by  shew- 

(r)  8  Term   Rep.  506.—    also  Amherst  y.  Skyooer^   IS 
Post,  Apifeadix,  1370.»£ee    £ast.  263. 
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ingthat  if  the  purchaser  were  then  to  make  his  i.  Emm  of 
will  and  devise  the  estates  which  he  was  so  fequit-^  **  °*' 
abiy  entitled  to^  and  afterwards  the  legal  estate 
in  them  were  conveyed  to  him,  he  need  not  re- 
publish his  will,  for  they  passed  before  by  the 
will,  and  although  at  law  the  conveyance  would 
be  a  revocation  of  the  will,  it  would  not  be  so  in 
equity^  according  to  the  case  of  Green  v.  Smith, 
1  Atk.  573.  for  if  the  vendor,  before  the  convey- 
ance of  the  legal  estate  according  to  the  articles, 
were  to  confess  a  judgment  to  a  third  person 
who  has  even  no  notice  of  the  articles,  yet  this 
judgment  would  not  in  equity  affect  the  estate, 
as  appears  from  Finch  v.  Earl  of  Winchilsea, 
1  P.  Wms.  278.  and  the  learned  Sergeant  con* 
clufled  his  opinion  by  stating'that  these  instances, 
among  many  more  that  might  be  mentioned, 
prove  that  an  equitable  estate  is  sufficient  within 
the  statute,  in  as  much  as  they  shew  that  the 
cestui  que  trust  is  a  person  having  lands  and  tene- 
ments. 

But  though  an  equitable  int^est  is  sufficient,  itTb««stftt» 
18  necessary  that  it  should  be  of  the  clear  annual  the  cUar 
value  mentioned Mn  the  statute  (s).    We  have Swedinib* 
adverted  to  this  in  considering  the  necessity  of  •'**"'^ 
having  an  estate  in  possession.     If  the  estate  be 
reduced  below  the  clear  yearly  value  of  100/.  by 
A  rent  charge,  mortgage,  land  tax,  or  any  other 
incumbrance,  the  owner  is  not  thereby  qualified. 

(«)  The  Statute  conttins  the  ment  of  this  Stat.  th«  word 
werd  ^^  clear,"  though  Ab.  clear  is  oihitted|'  post|  Ap« 
Dtfy,  J.  giatd^  10  iiayH  Ahrid^-    pendtz/  1 102, 
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The  estate  The  leading  decision  on  this  point  is  the  case  of 
Ihe^tfV  Welherell  v.  Hall  (^),  in  which  it  appeared  that 
tiooiNiTn^ht  ^he  defendant,  who  was  prosecuted  for  the  penalty 
fitAtute.  ^f  Qi^  fQj.  using  a  gun  without  being  qualified, 
and  that  Ke  was  seised  in  right  of  his  wife  in  an 
estate  of  inheritance  of  the  clear  yearly  value  of 
lOd/.  which  was  mortgaged  to  secure  400/.  and 
interest,  which  interest  had  been  regularly  paid, 
and  that  the  mortgagee  had  not  entered  into  posses- 
sion of  the  mortgaged  property.  It  was  argued 
for  the  plaintiff,  that  in  point  of  annual  value,  the 
defendant  had  not,  upon  the  true  construction  of 
the  act  of  parliament,  an  estate  sufficiept  to 
qualify  him.  The  words  of  the  act  are "  The 
clear  yearly  value  of  100//'  that  this  could  not 
tnean  the  gross  value  of  the  estate,  but  must  mean 
the  net  income;  that  such  it  could  not  be,  if,  by 
incumbrances  of  any  sort,  the  issues  and  profits 
were  brought  within  that  sum;  that  the  object  of 
the  legislature  was  to  entitle  those  only,  whose 
independence  arising  only  from  the  produce  of 
their  lands,  would  enable  them  to  use  these  rights 
for  the  purpose  of  amusement;  that  upon  com* 
paring  the  value  of  the  land  at  the  time  this  law 
passed  with  its  present  value,  it  would  be  fouiid 
thattlie  measure  of  this  independence  had  already 
been  re<1uced  much  below  the  intention  of  the 
legislature;  that  if  the  construction  contended 
for  were  admitted,  no  degree  of  interest  what« 


_   (/)  Cild.    Rep.     230,  —    Rex  ▼.  Clark,  8  Term  Rep, 
.Pwt,     AppttuJix,    1193,  —    5«0,  poBt,,AppcDdix,  1264, 
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soever  in  the  produce  of  lands  would  be  neces- The  estate 
sary,  and  the  intention  of  the  legislature  must  ^^^^^^ 
be  totally  frustrated ;    inasmuch  as  the  holder  of  ^^"«  "»•"»- 

L     1         I        1  .    •      1  .         li'  tioned  in  the 

an  estate,  whether  he  charged  it  himself  to  its  statute. 
utmost  value,  or  had  it  transferred  to  him  under 
such  charge,  without  having  or  ever  having  had 
an  interest  arising  out  of  land  to  the  amount  of 
one  farthing,  must  in  such  case  be  entitled.  On 
the  other  hand,  for  the  defendant,  it  was  urged 
that  this  doctrine  must  make  all  persons  of  what-* 
ever  ostensible  estate  disclose  their  private  circum- 
stances ;  that  if  every  private  family  transaction 
in  money  concerns  were  to  be  laid  open,  it  would 
be  investing  justicf^  and  informers  with  powers 
of  harassing  the  country.  But  Lord  Mansfield 
said,  "  The  privilege  here  is  givento  property,  and 
the  cestui  que  trust,  the  mortgagor,  is  really  the 
owner^  the  trustee »  the  mortgagee,  is  merely 
Qominal.  We  consider  the  defendant's  interest  in 
this  Court  as  it  would  be  considered  in  a  court  of 
equity.  It  is  an  interest  subject  to  the  pay- 
ment of  the  mortgage ;  it  is  a  qualification  of  ^ 
property ;  and  though  it  is  not  necessary  that  he 
should  have  a  legal  estate,  he  must  have  such  pro- 
perty in  the  land  as  shall  produce  a  clear  income 
of  100/.  per  ann.  or  it  might  be  carried  so  far  ad 
that  he  might  have  nothing,  and  yet  enjoy  the 
privilege.  What  then  are  mortgagor  and  mort- 
gagee in  Chancery  ?  One  the  owner,  the  other  as 
havingacharge  upon  the  land;  and  the  charge  goes 
with  it."     And  Buller,  J.  said,  "  The  only  point 

here  is  whether  the  words  *  clear  yearly  value,* 

P2 
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The  wtat«  mean  clear  yearly  value  to  the  person  in  posses- 
Src/flcr  sion.  The  words  of  this  act  would  by  them- 
t?J^d*i^?he  selves  leave  but  little  room  for  doubt ;  but  when 
statute.  supported  and  explained  by  the  Statutes  of  King 
James,  in  pari  materia,  the  words  of  Avhich  are, 
'  over  and  above  all  charges  and .  reprizes/  it  can 
no  longer  admit  of  question,  but  that  it  must 
mean  clear  value  to  the  person  in  possession :  for 
by  the  common  rule  of  construction  all  statutes 
upon  the  same  subject  are  considered  as  making 
one  system  of  law,  and  consequently  the  words 
in  the  two  last  statutes  must  be  referred  to  the 
statute  in  question/'  But  the  deduction  of  tbe- 
property  tax  on  an  estate,  in  other  respects  of  the 
clear  annual  value  of  100/.  will  not  be  considered 
as  affecting  the  qualification. 
«j.  Estate  for  ^jth  rcspcct  to  an  estate  for  life,  it  was  de- 
termined  in  Lowndes  v.  Lewis  (u),  that  a  life 
estate  of  less  than  150/.  per  ann.  is  not  a  quali- 
fication to  kill  game.  This  construction  of  the 
statute  fv)  was  contrary  to  the  previously  re- 
ceived opinion,  as  to  its  meaning.  Sir  Wm. 
Blackstone  (w  )  appears  to  have  considered  that 
a  freehold  estate  of  100/.  per  ann.  whether  of 
inheritance  or  for  life,  was  sufficient,  and  that  the 
expression  of  150/.  per  ann.  was  confined  to  a 
leasehold  for  99  years*  Mr.  Justice  Willes,  in 
the  above-mentioned  case,  was  of  the  same  opi- 
tiion,  and  observed,"  That  construing  thisactasit 

(ti)   Cald.   Rep.    188.—    ».  S.  Post,  Appendix,  445. 
Post,  Appendii,  11 83.  («,)  4  Bla.  Com.  1 76. 
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ought  to  be  construed  by  itself,  and  reading  it  gL  E.tate  for 
wirhont  adverting  to  what  might  or  might  not 
pass  at  the  time  in  the  minds  of  the  framers  of  it, 
it  plainly  gives,  agreeably  to  the  getferal  un- 
derstanding and  practice,  a  qualification  to  all 
such  as  own  a  freehold  of  100/.  per  ann.     In  the 
clause  of  the  act,  which  is  the  subject  of  debate, 
there  are  two  distinct  branches  of  sentences,  the 
sense  of  each  of  which  is  governed  by  the  word 
'having,'  the  break  oi'pause  is  where  that  word  is 
taken  up  a  second  time,  and  there  a  new  direc- 
tlon,  a  new  sense  and  sentence  begin."    But  the 
other  judges  were  of  a  different  opinion,  and 
thought  that  in  order  to  give  sense  to  the  act  the 
vord  «  having"  must  be  rejected,  in  which  case 
it  would  be  clearly  necessary  that  the  estate  for 
life,  as  well  as  the  lease  for  years,  must  be  of  the 
value  of  150/.  per  ann.  j  and  Mr.  Justice  Buller 
thought  that  the  question  should  be  considered 
with  reference  to  the  former  acts  in  pari  matena, 
and  relied  on  the  mode  in  which  the  statute  is 
analyzed  in  Lord  Ch.  Baron  Comyns's  Digest  (.r). 
and  on  th    precedent  in  Bum's  Justice   (y). 
The  prior  acts  (z)  are  very  explicit,  and  make  an 
express  distinction  between  an  estate  ofmhent- 
ance  and  an  estate  for  life,  and  make  no  mention 
of  an  estate  for  years :  requiring  an  estate  of  m- 

•   ,     ~ n"     nt  T„«tices  it  noticed  io   the  other  re. 

(x)  Com.  Dig.  t'^J-J"^"'  ''        „,   that    decUioo,  «ee 

of  Peace,  B.  4».— Bennett  t.  por»  ..     „,| 

Talbot,  5  Mod.  307.  wa.  al.o  post,  ApP«Jii,  »8 »• 
allnded  to ;  but  it  i.  obsert-         Of)  *  Vol.lTS. 
.We  that  this  ^.«  not  made        (O  «  J-  '  •  %"j .  \ .  ,\ 
Vpoint .  in  the  rase,  see  post,     Appen  dii,  423.     7 
Appendix,  1188.  n.  b.  nor  1»     H.  post,  Appcnflix,  -i 
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td.  Estate  for  heritance  to  be  ofthe  annual  value  of  10/,,  an  estate 
^'  for  life  of  SO/.,  and  goods  or  chattels  to  the  value  of 

200/. ;  afterwards  increased  as  to  the  estate  of  in- 
heritance to  40/o  as  tothe  life  estate  to  80/.,  and  as 
to  goods  and  chattels  to  400/.  It  was  urged  in  the 
case  of  Lowndes  v.  Lewis  (a),  that  the  inference 
from  these  acts  was  favourable  to  the  construe* 
tion  of  an  estate  for  life  of  100/.  per  ann.  being  a 
qualification,  because  if  those  acts  lay  before  the 
legislature  when  they  passed  the  Statute  of  Charles, 
and  if  they  were  appristed  of  the  distinctions 
which  those  acts  made,  and  have  omitted  them, 
or  even  imperfectly  expressed  them,  it  must  be 
presumed  that  they  were  purposely  omitted.  It 
inay,  however,  be  answered  that  the  legislature 
being  aware  that  a  distinction  had  already  been 
introduced,  with  respect  to  the  annual  value  of  an 
estate  of  inheritance,  £^nd  of  one  for  life  only^ 
in  attempting  to  express  their  meaning  in  more 
concise  language,  and  in  introducing  the  new 
qualification  of  an  estate  for  years,  fell  into  this 
qmciguity  ;  and  there  can  be  no  reason  why  a 
leasehold  for  99  years,  which  is  a  more  permanent 
estate  than  for  life,  should  not  at  least  entitle  the 
owner  to  a  qualification  in  the  same  degree. 

In  the  above-mentioned  case  of  Lowndes  v. 
Lewis  (b)y  it  was  made  a  question  whether  a 
rector  or  vicar  in  respect  of  his  church,  had  ari 
estate  of  inheritance  in  him,  or  only  an  estate 
fpr  life ;  and  It  was  determined  that  he  had  only 

(a)CftId.Rcp.l88.— Post,         (6)  Cald.   Rep.   188.  — 
Apfiodix,  1189,  1190.  Post ,  Appendix,  ^ 
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the  latter,  and  that  unless  Iiis  preferment  was  of  sd.EatitcfiDr 
.the  clear  annual  value  of  150/.  he  was  not  quali- 
fied to  kill  game.  The  only  statute  that  has  ever 
given  a  positive  right  to  any  spiritual  person  to 
use  these  sports  is  that  of  13  R.  2.  c.  Id.  (cj 
which  we  have  seen  impliedly  authorized  cleri- 
cal persons,  advanced  to  10/.  a  year,  to  sport. 
But  as  the  Statute  of  Charles  the  Second  is  gene- 
ral in  its  prohibition,  no  person  is  qualified  unless 
he  can  bring  himself  within  tl)e  CKceptions  of  that 
act.  That  act  requires  an  estate  of  inheritance,  in 
the  person's  own  or  his  wife's  right,  of  the  clear 
value  of  100/«  per  ann.  It  was  argued  in  the  last* 
mentioned  case,  that  100/.  per  ann.  must  be  a 
qualification  for  a  clergyman,  that  the  estate  of  a 
parson  being  to  him  and  his  successors  is,  but  in 
other  terms^  an  estate  in  fee,  that  the  word  suc^ 
cessors,  when  applied  to  a  parson  in  his  political 
capacity,  is  equivalent  to  the  word  heirs  in  bis 
natural,  and  that  this  is  as  large  an  estate  as  a 
corporation  has«  But  on  the  other  side  it  was 
said,  that  a  vicar  or  rector  has  nothing  in  his  own 
right,  but  holds  only  jure  ecclesia,  that  the  inhe- 
vitance  is  cert^nly  in  abeyance,  that  he  has  not 
the  mere  writ  of  r^ght,  because  he  has  not  the 
entire  fee,  but  only  the  special  remedy  of  juris 
utrum ;  that  a  bishop  indeed  has  the  fee  in  him, 
but  that  a  rector  or  vicar  has  only  an  estate  for 
life,  and  that  only  in  the  right  of  his  church ;  and 
the  court  were  of  this  latter  opinion,  and  conse^ 
quently   that  no  ecclesiastical  person,  except  a 

'  (c)  Post)  AppepdiX}  369. 
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tdj.  E«atef«r  bishop  who  bas  the  fee  in  hira,  is  qualified  to  kiU 
game,  unless  his  preferment  be  of  the  annual 
•  value  of  150/. 

fofw^e'l?      ^^^  *^^^^  description  of  qualification  is, «  lease 
or  upwardt.   or  leases  of  99  years  of  the  clear  yearly  value  if 
1601."    We  have  alreadj  considered  the  elTect  of 
thewords  "lands  and  tenements"  and  "  clear  yearbf 
value,"  and  it  remains  for  us  only  to  inquire 
what  is  a  lease  within  the  meaning  of  this  stetute. 
The  words  of  the  statute  seem  to  require  an  ab- 
solute and  certain  lease  for  99  years,  or  upwards ; 
but  in  a  recent  case  (c)  it  was  decided  that  an  estate 
of  the  value  of  150  /.  per  annum,  holden  by  the  de- 
fendant  in  his  own  right  under  a  lease  for99 years, 
to  trustees  depending  on  the  contingency  of  the 
defendant  and  others,  so  long  living,  is  a  sufficient 
qualification  to  kill  game.    Though  it  was  ob- 
jected that  this  was  neither  a  lease  for  life,  be- 
cause the  lives  might  survive  the  term,  nor  a 
lease  for  99 years  certain,  because  the  lives  might 
drop  before.     But  Lord  Kenyon  said  "  Leases  of 
this  kind  have  always  been  deemed  sufficient  to 
give  a  qualification.     There  is  no  reasonable  pro- 
bability  of  any  life  in  being  extending  beyoud 
99  yearsj  and  the  legislature  admitting  leases  of 
99  years  of  a  certain  value  to  be  a  qualificatioa 
to  kill  game,  did  not  mean  that  they  should  posi- 
tively endure  so  long  j  it  is  sufficient  if  they  may 
extend  to  that  period,  subject,  as  in  this  case,  to 
the  contingency  of  the  party's  so  long  living." 


•  SrS^iursif 'pi;'  ^^^'^^^ "'°- 
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It  appears  to  have  been  long  established,  that  Unqualified 
the  penalties  imposed  by  the  game  laws,  do  not  f,*"^"tb*qu^^ 
attach  upou  one  who,  not  being  qualified,  attends  ^^^^' 
and  agists  one  who  is  so.     This  was  so  held  in 
the  case  of  the  Queen  v.  Green  (cf),  where  Parker, 
Cli.J.said,  ^'Tbatsuch  persons  ought  to  be  taken 
as  servants  to  the  qualified  party."   And  in  Bux- 
ton v.  Mingay(e),  Noel,  J.  said,  '*I  think  a  person 
going  out  with  a  gentleman  qualified  to  kill  game, 
cannot  be  convicted  for  killing  game  as  an  un- 
qualified person.'*    And   in  the  King  v.  New- 
man (/),  this  point  was  expressly  determined  ^ 
and  Lord  Mansfield  said,  ^'  Shall  not  a  gentleman 
take  any  body  out  with  him  to  beat  the  bushes, 
and  see  a  bare  killed  ?''  And  in  the  more  recent 
case  of  Molton  v.  Rogers  (gj,  where  it  appeared 
that  a  gentleman  of  the  name  of  Slater,  who  was 
a  qualified  person,  wa^  out  sporting  with   two 
greyhounds,  and  that  he  was  joined  by  Rogers, 
the  defendant,  whose  father  was  qualified,  that 
Rc^erS)  when  he  came  into  the  field  and  joined 
him,  had  with  him  a  greyhound  which  belonged 
to  his  father :  that  the  dog  of  Rogers,  and  one  of 
Slater's,  found  and  killed  a  hare ;  that  Slater  had 
sent  and  borrowed  the  dog  from  the  defendant's 
father  in  order  to  try  him.    It  was  urged  that  by 
the  presence  of  Slater,  and  hunting  in  his  com- 
pany, the  defendant  Rogers,  though  unqualified^ 
was  protected  ;  that  the  law  put  that  trust  in  a 

(d)  Gilb.  231.  Post)  Ap-  //)  Lofft.  178.  Post,  Ap« 

pendix,  1012.  peodiz,  1163. 

(O  3  Wils.  70.  Post,  Ap.  (g)  4  Esp.Rep.  215.  post, 

pendix,  1128.  Appendix,  IStt. 


^4  OF  THE  QUALtFICATIONS  TO  KILL  GAME,   Sce^ 

tinqunlificd  persoD  qualified,  that  he  would  not  abuse  his 
Sfg  with  qua-  qualification,  and  therefore  whilst  he  was  follow- 
^^^^^  i«g  that  which  the  law  allowed,  the  mere  joining 

of  an  unqualified  person,  and  partaking  of  the 
sport,  was  no.  offence.  And  Lord  Ellenborough 
said,  *'tUat  every  man  was  not  to  be  considered  as 
using  a  dog  who  merely  participated^  in  the  sport ; 
for  if  that  were  so,  no  man,  unless  he  was  quali^- 
fied,  cyuld  join  in  the  sport  of  the  field,  nor  brin|f 
a  servant  with  him ;  he  must  be  himself  a  prin- 
€ipal>  such  as  the  owner  of  the  dogs«  The  ques»* 
tioo,  therefore,  is,  was  this  a  loan  of  the  dog  to 
the  qualified  person,  and  was  the  defendant  only 
partaking  of  the  sport  ?  If  it  was  so,  then, 
though  the  dog  might  be  his,  he  was  not  Habk 
to  a  penalty  *"   . 

We  must  not,  however,  suppose  that  this  pci^- 
mission  can  be  used  by  an  unqualified  person,  as 
a  colourable  protection  for  sporting  on  his  own 
account  -,  and  it  cannot  authorize  a  person  to 
sfiooi  at  game  in  company  with  one  who  is  qua- 
lified^ and  if  an  inferior  tradesman,  or  in  other 
respects  a  person  withm  the  meaning  of  the 
statute  4  and  5  W,&M.  c.25.  s.  10.  (A),  he  will  be 
hable  to  full  costs  upon  any  trespasses  he  may 
commit,  and  to  the  penalties  there  mentioned  (?), 
and  w^'ch  will  hereafter  be  fully  considered. 

(h)  Post,  Appendix,  464,  pendix,  1 125.     Sec  the  cases 

(0  Wickham  t.  Walker,  upon  this  statute,  referred  to 

Barnes.  125.    Post.  Appen.  in  the  Index,   tit.   Inferior 
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OF  THE  PENALTIES  AND  PUNISHMENTS  TO 
WHICH  UNQUALIFIED  PERSONS  ARE  SUBJECT 
FOR  SPORTING,  &C, 

JlIAVING  thus  considered  who  are  qualified 
to  kiJJgaine^  and  to  keep  dogs  and  engines  for  that 
purpose,  and  the  protection  the  law  affords  to 
those  who  are  merely  assisting  in  the  sport ;  we 
will  now  consider  the  penalties  to  which  an  un- 
qualified person  is  subject  for  keeping  or  using 
4ogs  or  engines  for  the  destruction  of  game.  We 
have  seen  that  there  are  several  ancient  statutes(a) 
imposing  penalties  on  unqualified  persons  for 
sporting,  which  are  still  in  force,  but  they  are 
seldom  resorted  to  (6).  The  principal  statute  The  Statuio 
under  which  unqualified  persons  are  now  prose- f,  4""*  ^  * 
cuted  is  the  5th  Ann.  c.l4.  s.  4.  (c)  which  enacts, 
**  That  if  any  person  or  persons,  not  qualified  by 
**  the  laws  of  this  realm  so  to  do,  shall  keep  or  use 
f^  any  greyhounds,  setting  dogs,  hays,  lurchers, 
^'  tunnels,  or  any  other  engines,  to  kill  and  destroy 
^'  the  game,  and  shall  thereof  be  convicted  upon 

(a)  Ante,  36  to  39.  opon^  post,  Appendix,  1048. 

(6)  See    an    instance    in         (c)  Post,  Appendix,  479. 

which  the  Statute  4  and  6  W.  made  perpetaal  by  9  Aon* 

Sc  M.  c.  23»  vTjM  proceeded  c.  25.  ppst,  Appendi*)  942* 
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The  Statute  "  the  oath  of  one  or  two  credible  witnesses,  by  the 
6  Ann.G.  14.  ^^  JQg^j^g  or  justiccs  of  peace  where  such  ofTence  is 
"  committed  as  aforesaid,  the  person  or  persons  so 
"  convicted  shall  forfeit  the  sum  of  five  pounds." 
The  statute  then  directs  the  mode  of  recovering 
the  penalty,  which  has  since  been  varied  in  some 
respects,  as  will  be  hereafter  considered.  W^s 
will  now  examine  each  part  of  this  enactment : 
Constructioiii  ["  If  any  pcrson  or  pcrsons^^*^'^  Where  several 
cru.s?4l  unqualified  persons  go  out  together  and  kill  a 
hare,  only  one  penalty  can  be  recovered,  for 
which  they  are  jointly  or  severally  liable  as  the 
prosecutor  may  think  fit  to  proceed  (rf).  For  the 
statute  itself  has  considered  several  as  capable  of 
being  joint  offenders;  for  it  says,  *•  If  any  per- 
son or  persons  shall  keep  or  use  any  greyhound, 
&c.  the  person  or  persons  so  convicted  shall  for- 
feit five  pounds  ;*'  so  that  it  gives  one  penalty  of 
5l  to  be  paid  by  the  person  or  persons  who  act 
against  the  statute.  It  has  therefore  made  it  a 
joint  offence  in  all  persons  concerned,  and  has 
made  all  of  them  subject  but  to  one  forfeiture, 
and  they  are  consequently  within  the  rule  of  the 
common  law  punishable  jointly  (^).     In  Barnard 


(J)  The  King  t.  Bleasdale 
and  others,  4  Term  Rep.809. 
Post,  Appendix,  1333.  and 
pr.  Lord  Kenyon  in  Peshall 
T.  Layton,^  Term  Rep.  712. 
Hardy  man  ▼•  Whitacre,  3 
East.  573.  post,  Appendix, 
1313. 

(e)  By  the  Court  in  Har- 
dyman  r.Whitacre  and  others, 


2  East.  573.  and  Bull.  NL 
Pri.  189.  Post^  Appendit, 
1313.  As  to  when  offences 
must  be  considered  joint,  and 
when  se?eral,  see  I  New. 
Rep.  H5.  and  tee  post,  Ap* 
pendix,  969.  1014.  Rex  r. 
Clarke  and  others,  Cowp, 
612.  and  Term  Rep.  on  the 
Toleration  Act. 
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r.Gosling  (/)  theCourt  said/'  That  though  several  Constnictkiiif 
persons  join  in  using  a  greyhound,  or  killing  ac^ils.'^^.' 
bare,  still  there  is  but  one  act  done  by  all ;''  and 
in  Rex.  y.Clark(^),  Lord  Mansfield  said,  ^'Killing 
a  bare  is  but  one  offence  in  its  nature,  whether 
one  or  twenty  kill  it,  it  cannot  be  killed  more 
tbaa  once.  If  partridges  are  netted  by  night, 
two^  tbree^  or  more  may  draw  the  net,  but  still  it 
constitutes  but  one  offence/'  But  these  decisions 
only  apply  where  two  or  more  concur  in  one  act; 
and  if  several  persons  shoot  together,  each  having  a 
gun^  they  will  all  be  liable  to  a  separate  penalty, 
f  *'  Not  qualified  by  the  laws  qf  this  realm  so  to 
do'* — ]  We  have  already  considered  who  are  qua- 
lified to  keep  or  use  dogs  or  engines  to  kill  game. 
These  qualifications,  as  we  have  seen,  are  founded 
upon  the  2^  &  23  C.  2.  c.  25.  and  the  5  Ann. 
c.  14.  s.  4.  and  9  Ann.  c.  25.  &  48  Geo.  3.  c.  93. 
under  which  the  owner  and  keeper  of  a  forest, 
parky  chase,  or  free  warren,  and  the  lord  of  a 
manor  and  his  gamekeeper  within  the  manor, 
and  the  eldest  son  of  an  esquire,  or  of  a  person  of 
higher  degree,  and  a  person  having,  in  his  own  or 
his  wife's  right,  an  estate  of  inheritance  of  the 
clear  yearly  value  of  100/.,  or  an  estate  for  life,  or 
for  99  yea*s,  of  the  clear  yearly  value  of  150/. 
are  the  only  persons  qualified  to  keep  or  use 
dogs  or  engines  forthe  purpose  of  killing  game(A). 
All  other  persons  are  to  be  deemed  unqualified 

(/)  I  New.  Rep.  251.  646. 

(jr)Cowp.  612.    See.  also        (A)  Ante,  3P  to  74, 
Creppt  T,  Dardeo,  Cowper. 

3 
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Constnictioiis  within  the  meaning  of  the  4th  section  of  the 
q!i^  ^4,  statute  of  S.  Anne,  c.  1 4.  And  we  have  seen  that 
even  a  lord  of  a  manor,  qualified  only  in  that  cha^ 
racter,  as  well  as  his  gamekeeper^  is  liable  to  the 
penalties  of  this  statute^  if  he  sports  out  of  his 
manor(A>. 

It  has  been  held  that  a  huntsman  going  out  with 
bis  master's  hounds,  though  the  master  himself 
was  not  with  him,  is  not  a  dissolute  person  with* 
in  the  Stat.  4  and  5  W.  &  M.  c.  23.  (0  so  as  to 
subject  him  to  full  costs  in  an  action  of  tres* 
pass  {k\  nor  would  he  be  liable  under,  this  3ta* 
tute  to  the  penalty  for  hunting  as  an  unqualified 
person  not  assisting  one  who  is  so  (/)»  because  a 
hound  is  not  within  that  statute,  and  if  author- 
ized by  his  master  to  go  out,  he  must  be  consi- 
dered as  acquiring  the  possession  of  (m)  any 
bare  he  may  kill,  for  his  master,  and  so  as  to 
protect  him  from  the  penalties  of  9  Ann.  c.  S5« 
9.  2.  (n). 

["  Shall  keep  or  use'* — j  It  is  observable  that 
this  statute  does  not  inflict  any  penalty  upon 
unqualified  persons  generally  for  killing  or  cfe- 
stroying  the  game,  but  rather  makes  the  means  by 
which  that  is  effected  the  offence,  and  a  convic- 
tion  or  declaration  merely  for  killing  game,  would 

{h)  Ante,  43.  vide  ante,  73, 4. 

(0  Post,  Appendix,  464.  (m)  Hooker  t.  Wilkft^   % 

(A:)  Pallant  t.  Roll,  2  Bla.  Strange.  1126.  post,  Appen. 

Rep.  900.  post,  Appendix,  dix,  1079. 

1 1 64.  (fi)  Post,  A  ppeDdix,489. — 

(/)   When  an  unqualified  Warrenford  t.    Kendall,   10 

Ijerson  is  protected   by  the  East.    ip.   post,    Appendiv^ 

^resenc^   of   odq    qualified,  1344. 
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he  insufficient  (o).  The  9  Ann.  c.  ^5.  s.  2.  (/;),  Constroctmi 
however,  makes  it  an  offence  for  any  person  to.  °"iV»!i 
bave  possession  of  game  who  is  not  either  himself 
qualified,  or  entitled  to  it  under  a  person  who  is  so. 
Id  the  Act  of  5  Ann.,  as  observed  by  Lord 
Mansfield  (f ),  there  are  two  offences  described, 
A  keeping  and  an  iisvigy  and  the  legislature  meant 
that  tb^re  may  be  a  keeping  to  destroy,  &lc^ 
which  is  not  of  necessity  to  be  proved  by  an. 
ssing  for  that  purpose.  If  it  were  so,  it  would 
be  tautologous,  for  such  evidcDce  would  be  « 
proving  of  the  othec  offence.  The  keepings 
therefore  of  a  thing  expressly  prohibited  by  the 
act  being  an  offence  against  it,  it  is  necessarily 
prima  facie  evidence  of  a  keeping  for  the  pur- 
pose  prohibited,  and  in  case  of  a  prosecution  it 
18  incumbent  upon  the  defendant  to  shew  that  it 
was  kept  for  another  purpose,  as  in  the  instance 
of  a  greyhound,  that  it  is  a  house  dog,  a  fa- 
*  vourile  dog,  or  a  particular  species  of  greyhound. 
And  Chappie,  J,  in  the  King  v.  Gardner  (r), 
said,  '*  that  the  reason  of  the  words  of  the  act 
being  in  the  di^unctive,  *  keeping  or  using,' 
&c.  is  because  people  use  other  folks*  dogs,  and 
if  they  do  they  are  within  the  act.  And  the 
keeping  of  them  must  be  averred  to  be  on  pur- 
pose only  to  destroy  the  game."     It  is  observable 

that  the  Statute  22  and  23  C.  2.  c  25.  s.  3.  (^), 

^■,  ■  ■  I  -  ,  ,„»  ■ .  I •   —  - 

.    (o)  The  Queen  t.  Mat-  Rep.   175.   post,  Appendix, 

thews,    10  Mod.  26.  post,  1182. 

Appendix,  1010.  (r)   7    Mod.    ^^Q.    post, 

(p)  Post,  Appendix,   4S3;  Appendix,  1074. 

(y)  Hex  T.  HarUej,  Culd.        (4)  Post,  Appendix,  A^» 
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Gonstnictioni  prohibits  unqualified  persons  from  having  or 
criVs!*4!  keeping  for  themselves,  or  for  any  other  person  or 
persons,  any  of  the  dogs  or  engines  therein  men- 
tioned; but  this  section  of  the  statute  is  nierely 
prohibitory,  and  imposes  no  penalty  ;  and  the 
prior  Statutes  of  13  R.  2.  c.  13.  (/)  and  2  J.  \.{u) 
G*  27*  s.  3.  do  not  describe  the  keeping  of  dogs 
or  engines  for  other  persons  as  an  offence.  It 
seems,  therefore,  that  with  respect  to  greyhounds, 
setting  dogs,  hays,  lurchers  and  tunnels,  which 
are  particularly  enumerated  in  the  statute,  any 
unqualified  person  keeping  them  is  prima  facie 
guilty  of  an  offence  under  the  Statute  of  Ann« 
without  its  being  incumbent  on  the pivsecutor  to 
adduce  any  evidence  of  the  motive  or  intention 
for  which  they  are  kept ;  but  it  is  competent  to 
the  defendant  to  rebut  this  presumption,  by 
shewing  that  they  were  kept  for  an  innocent 
purpose  (x). 

With  respect  to  what  is  evidence  of  using,  in 
the  case  of  Rex  v*  King  (y),  Parker,  Ch.  J. 
said,  '^  That  walking  about  with  a  gun  with  intent 
to  kill   game,   will  be  evidence  of  using  it  for 


(0  Post,  Appendix,  369.  that  the  defeDdant  might  have 

(«)  Post,  Appendix,  4^S.  kept  the  dog  for  a  qaalified 

.  («)  Rex  V.  Hartley,  Cald.  perion,  but  the  Court  held 

Rep.   175.  post,  Appendix,  that  it  was  enough<  to  shew 

1178  to  118S.  and  Rex  r.  in  the  conYiction  that  the  de. 

Gardiner,   Andrews.  955.-—  fandant  did   keep  the   dog, 

ft  Strange.    1008.— 7  Mod.  and  took  no  notice  of  this  ex. 

979.   S.  C.  post,  Appendix,  ception,  bnt  did  not  say  tkat 

1068  to  1074.  In  the  King  r.  if  this  fact  had  been  prored. 

Filer,  1  Strange.  405.  post,  it  would  not  haTa  been  a  ittf« 

Appendix,  1041.  the  objec-  ficieot  defence, 

tion  to  the  conYiction  was^  .   (y)  1  Soss*  Ca.  88*     . 
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tliat  purpose.  And  in  the  case  of  the  King  r. 
DaTis  [x),  where  the  evidence  stated  in  the  con« 
victioti  was,  that  the  witness  had  his  reason  for 
belienng  that  the  defendant  used  a  gun  to  kilt 
and  destroy  the  gsme,  because  the  gun  was  fired 
by  the  defendant,  who  was  walking  about  a  piece 
of  gtound  with  that  apparent  intent,  the  Court 
heki  the  conviction  sufficient. 

Though  we  have  seen  (a)  that  a  person,  not 
qualified,  assisting  one  who  is  so,  is  not  in  gene-* 
ral  liable  to  a  penalty,  yet  it  should  seeqn  that  if 
he  kept  a  dog,  and  took  it  out  with  him,  though 
in  company  of  a  qualified  person,  it  would  af- 
ford evidence  of  a  keeping  with  intent  to  kill 


-  \^^Amf  greyhounds^  setting  dogs,  hayes,  lurch^ 
ers,  tunnels,  or  any  other  engines**'^']  These 
words  are  less  comprehensive  than  those  used  in 
the  prior  acts.  The  Statute  13  Rich.  fi.  c.  13.  {h), 
sajTs,  .  ^<  greyhound,  hound,  nor  other  dog,  to 
hunt,  and  fyrets,  heys,  nets,  hare  p^pes,  nor 
cords,  nor  other  engines."  The  Stat.  S  J.  1.  c*  f  ?• 
s.  13.  (c),  mentions  dogs  generally;  the  3  J.  \. 
c.  13.  s.  6.  {d),  names  *'  guns,  bows,  crossbows, 
backstalls;,  or  engine  hayes,  gate  nets,  purse  nets, 
ferrets,  or  coney  dogs/'  The  Statute  22  and  S3 
C.  a.  c.  25.  s.  1  and  2.  mentions  '^  guns,  bows. 


M« 


« 

0)  tf  Term  Rep.  1 77.  poit,  of  wImU  was  the  intention  of 

A(>peDdiz,  l«48.    The  case  theparty» 

of  Beckwith  t.  Shordtke  and  (a)  Ante,  75. 

naother,  4  Barr.  30n.  post,  (*)  Pott,  Appendix,  359* 

Appendix^  1143.  also  affords  (c)  Post,  Appendix,  4S3. 

a  rule  as  to  the  coostrnctioa  (<0  P^y  Appendix,  430. 
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grey hcmnda»  setting  dogs,  lurchers^  or  other  (hgs, 
to  kill  har^s  or  cwies»  ferrets,  tramels^  lowbdf, 
hays,  or  other  aets,  hare  pipes,  snares,  or  other 
engines.*'  The  third  section  of  this  sttfote  is 
less  compreheasive,  and  it  is  probable  that  fftm 
(his  clause  the  4th  section  of  the  5  Ann.  c« 
U.  (e),  wa3  framed.  The  word*  are,  **  giiii8» 
bows,  greyhounds,  setting  dogs,  ferrets,  conej 
dogs,  lurchers,  hays,  nets,  Uwbels,  hare  pipes, 
gins,  snares,  or  other  engines  aforesaid/* 

This  being  a  penal  statute  no  acUoa  liea  upon 
it  for  keeping  or  using  any  dog  which  does 
not  fall  Within  tlie  description  mentioned  in  the 
statute ;  for  the  words  other  dogs,  mentionad 
in  the  former  statutes,  are  not  in  this  claiiae ; 
and  the  terift  other  engines  is  heid  only  tq  esy 
lend  to  inanimate  instruments.  On  this  ground 
it  was  decided  (/),  that  a  declaration  upon  this 
statute,  sts^ting  that  the  defendant  did  keep  and 
uae  a  dog  to  destroy  the  gc^me,  was  bad,  even 
a,fter  verdict,  because  it  ought  to  have  expressed 
what  sort  of  dog,  for  it  might  be  a  mastiff  or  a 
lsip  dog,  which  might  chance  to  kill  game,  and 
tj^e  statute  only  mentions  ^'  greyhounds,  siting 
dog6>  and  lurchers ;''  and  this  being  a  penal  law 
afaall  not  be  extended  by  equity.  And  in  a  sab« 
sequent  case  (g)t  judgment  was  arrested  on  £t  de* 
claration  for  using  a  hound  to  destroy  game,  be- 
cause the  statute  has  not  the  word  hound,  and 


r  ■      "1^ 


(e)  Post,  Appendix,  478.  (g)   Hooker  r.  Wilks,  % 

(/)  ReajsoQ  y.    Lisle,   %  Strange.  1 126*  post^  Appea* 

Corny ns.  57i.  pofit|  Appcn^  dix,  lOZO* 

dix,  10594 
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the  words  dtber  engines  oorttie  aft^  nets,  &c,  utid 
are  applicable  only  to  inanimates  things.  Under 
the  term  setting  dogs,  all  dogs  of  tbat  nature, 
pointers  atf  well  as  setters,  are  included. 

Und^r  the  words  •*  other  engines/^  erery  de- 
scription of  instruRidntb  may  be  included.  A  dis^ 
tindtioD  id  taken  between  those  that  are  expreiK" 
ly  enumerated  in  the  statute  and  those  which  ard 
ioelilded  imder  this  general  expression.     It  is 
considered  primft  fiatcie  as  illegal  to  keep  the 
ibnner«  but  ^ith  respect  tcr  the  latter,  which  n^ay 
or  may  not  be  kfept  for  an  unlawful  purpose,  the^ 
pro99eatdr  must  adduce  sOtne  evidence  to  shew^ 
either  that  they  were  used  Unlawfully,  or  thai) 
they  were  kept  for  tbat  purpose  (A).    We  find 
thai  gttos^  which  ^^ete  expitissly  m^ntioded  id 
the  former  mtt  w^e  purposely  (2)  omitted  in 
this,  beca&se  it  might  be  Uttended  with  great 
hiconvenienc^  to  render  the  i]K>s6essioli  of  a  guii 
prim4  facie  evidence  of  its  being  kept  for  an  un* 
lawful  purpose,  attid  being  thus  omitted,  it  ii^ 
established  by  teteral  decisions  that,  iU  order  to 
s&bject  a  person  to  a  penalty  for  keeping  a  gnn> 


.(A)   The  King  t.    Filer,  Appendix,  110^3. 

i  Strange,  405.    post,    Ap.  (t)  See  the  King  t.  Oard. 

pMdix,  1041.    RezT.  Gard.  lier,    Andrews.  ^56.    post^ 

ner,     Andrews.     S55.  —  2  Appendix,     1071.   where  ft 

Strange,  1008.— 7  Mod.  279.  was  said  hj  the  Solicitor  Ge. 

pest,    J(ppendix,    lOOa    td  ncral,  that  Lord  Macclesfield 

1074.  Rex  y.  Hartley,  Cald.  said  he  was  in  the  House  of 

"^        175*  po^ty  Appendix,  Commons  when  this  act  wai 


llTi.    The  Ring  ▼.  Thorn*  made,  and  hiniseir  ol^jected 

son,  2  Term  Rep.  18.  post,  to  the  insettton  of  the  wo^d 

A'ppeodiXy  i22l.->-MalloclL  gnn» 
J.  Aintlej,  7  Mod.  492.  p^t^ 
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the  purpose  for  which  he  kept  it  must  be  proved 
by  the  prosecutor  {k). 

['*  To  kill  and  destroy''-^']  The  offence  is  oot 
complete^  unless  it  appear  that  the  prohibited 
dogs,  or  engineSi  were  kept  or  used  to  kill  and 
destroy  game.  It  must  be  alleged  in  an  infor* 
mation,  conviction^  or  declaration,  that  they 
were  kept  or  used  for  such  unlawful  purpose  {I J. 
And  though  we  have  seen  that  the  bare  keeping 
of  any  one  of  the  dogs  or  engines  particularly 
enumerated  in  the  act,  is  primi  facie  unlaw- 
ful (7n),  yet  it  is  competent  to  the  defendant  to 
prove  that  they  were  kept  by  him  for  another 
purpose  (n).  In  the  case  of  the  King  v.  Gard- 
ner (a),  Chappie,  J.,  said,  *^  If  such  things  as 
are  enumerated  in  the  statute,  and  are  peculiarly 
fitted  or  disposed  for  killing  giune,  as  hare  pipes, 
lurchers,  &c.  are  kept  by  an  unqualified  perscm, 
yet  it  must  be  averred  that  tliey  are  kept  to  kill 
game;  and  in  that  case  it  would  be  incumbent 
on  the  person  having  such  things  in  his  custody, 
to  prove  that  he  kept  them  for  other  purposes; 
and  supposing  this  to  be  the  fact,  and  that  he 
never  used  them  in  killing  game,  he  would  not 
be  punishable.  And  Page,  J.  said  he  remem* 
bered  a  case  in  Lord  Holt's  time,  where  it  was 
held  that  the  keeping  a  lurcher,  without  using  it 
in  killing  game,  was  not  within  the  Statute  of 

(At)  Sec  the  cases,  ante,  83.  Appendii,  1041. 1071. 1183. 

D*  h«  '  (ft)  Post,  Appendix,  1071* 

(/)  See   Bnni*s     Justice,  1183. 

tit.  Game,  Formi,  L.  (o)  Post^  Appendix,  1070* 

(m)   See  ante,  83«  pos/^  ^ 
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Charles  the  Second^  though  it  be  expressly  named 
tbereia ;  and  we  may  remember  that  Lord  Mans* 
field  expressed  the  same  opinion  (/))• 

£"  The  game**-— ]  We  have  seen  that  the  term 
game,  in  its  most  extensive  signification^  in* 
dudes  every  wild  animal^  the  pursuit  of  which 
can  afibrd  sport  to  its  pursuer  (q).  It  has,  how 
ever,  under  this  act,  a  more  qualified  meaning. 
It  includes  that  description  of  game  mentioned  in 
the  other  provisions  of  the  same  act,  such  as 
hares,  pheasants,  partridges,  moor,  heath  game 
or  grouse,  but  it  does  not  include  woodcocks 
or  rabbits  (r),  which,  together  with  snipes, 
quails,  and  landrails,  are  treated  under  a  di0e- 
rent  denomination  by  a  late  statute  (^). 

[«  Shall  forfeit  the  sum  ofSV^]  We  have 
seen,  that  if  several  are  jointly  guilty  of  Ihe  same 
offence,  they  are  liable  under  this  statute  to  only 
one  penalty  (/^.  It  is  also  established,  that  if 
(am  unqualified  person  kill  several  hares,  phea« 
sants,  partridges,  &c.  (u)^  or  use  a  dog,  and 
also  a  gun  (x),  upon  the  same  day,  he  is  only  lia- 
ble to  one  penalty  under  this  statute.  And  this 
accords  with  the  decisions  on  other  legislative 

(p)  Ante,  7P.  (»)  The  Qocen  r.   Mat. 

(f )  Ante,  1, 3.  thews,   10  Mod.  26.    post, 

(r)  P«r  Ashhnrst,  J.  in  the  Appendix,  1010.  —  Marriot 

King  T.  Thomson,  2  Term  t.  Shaw,  Comyns,  S74.  post. 

Rep.   18.    post,    Appendix,  Appendix,  10S4. — Crcpps  v. 

1M5«    Rex  T.  Yaites,  1  Ld.  Dnrden,  Cowp.  646. 
Raymond,  151.  post,  Appen-        (»)  The  Kin^^  ▼.  Lovett, 

dix,  981.  7  Term  Rep.  163.  post,  Ap. 

(f)  48  Geo.  3.  c  55.  post,  peodix,    1254.      The  King 

Appendix,  670«  T.  Blaney,   Andrews,     340* 

(0  Ante,  to.  poit.  Appendix,  1074. 


$6  0F  THE  PENAI^TIES  ON  imQUALIFIED  FEKSOKS. 

proyisiorif  pf  a  similar  naturp^^).  The  offence 
is  the  keeping  or  using  dogs  or  engines  for  the 
destruction  of  gaine^  and  makes  no  distrnptif  n  as 
to  the  extent  of  the  destruction  on  any  one 
day  (;^).  Thus,  in  the  Queen  v.  Matthews  (ir), 
the  Court  said*  *'  T^^at  the  o(rence  for  which  the 
statute  gave  the  forfeiture^  was  the  keeping  of 
dogs  and  engi|[ies,  not  killing  the  bares;  and  that  if  a 
mAn,  not  qualified,  go  a  hunting, and  kiilnever  so 
^any  hares  qpon  the  same  day,  he  will  forfeit  but 
one  5/.,  for  it  is  but  on^  offence;  but  that  if  a 
inan  keep  dogs,  and  go  a  hunting  several  days^ 
and  kill  hares,  if  it  had  been  thus  laid,  that  be 
on  such  a  day  kept  dogs  and  killed,,  &c.  and  then 
again  on  such  a  day,  by  laying  it  thus  severally 
thfi  offence  is  severed^  and  he  shall  forfeit  5/,  for 
each  offence.''  In  a  subsequent  case  (6),  JLord 
Kenyon  said,  '^  If  a  person  go  in  pursuit  of  gamej 
with  a  dog  and  gun,  on  the  same  day,  he  can 
only  b^  convicted  in  one  penalty.  From  a  Nisi 
Prius  report  (c).  it  might  be  supposed  to  bav^ 
been  decided  that  only  one  penalty  would  bf 
iincyrred  under  the  same  act  of  parliament,  but 
this  has  been  considered  as  a  niistake,  and  that, 
if  two  distinct  offences  be  coj;nmitted  against  the 
same  act,  the  defendant  will  be  liable  to  several 

(^)  Crepps    T.    DurdeO)  7  Term  Rep.  163.  po6t^  Aui- 

Cowp.646.  pendix»  1355. 

(z)  id.  ibid.  (c)  MoHon  r.  piicesdj,  1 

(u)  10   Mod.    36.    post,  Esp,  Rep.  1$S.  post,  Appeiu 

Appendix,  lOlO.      See  also  diz,  1347.;  but  see  this  case 

Harriot  v.  Sbaw,  Comjns.  observed  upoa  in  10  Bast*  19. 

if 4.  post,  Appendix,  10S4.  post.  Appendix^  1  S4d. 

(6)  Tke  King  ▼.  Lo?«t^ 
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penalties.     As  this  defect  in  the  statute,  making 
no  distinction  as  to  the  quantity  of  game  de- 
stroyed,  tended  to  encourage  offenders  in  their 
Tiolation  of  the  law^  a  provision  was  introduced 
by  the  Statute  9  Ann.  c.  25.  {d)  subjecting  to  \ 
separate  penalty  of  5L  for  e^i-y  bead  of  game  a 
person  may  have  in  his  possession  [e) ;  and  thusthe 
provisions  of  the  legislature  are  become  complete. 
The  Statute  5^  Ann.  points  out  the  tMode  o/reco^^ 
very,  and  the  penalty  thus  incurred,  which  must 
be  proceeded  for  by  information,  and  conviction 
within  three*  months  (/),    or  by  action   withiii 
six  months  (g) ;  but  this  will  more  properly  form 
the  subject  of  inquiry  in  a  subsequent  chapter,^ 
upon  the  mode  of  recovering  penalties  in  gene 
raU    The  statutes  having  pointed  out  a  particu- 
lar penalty,  no  indictment  is  sustainable  either 
for  killing  a  hare  (A)  or  for  having  nets,  or  guns, 
in  possession  to  kill  game(2),  or  for  a  conspiracy 
to  enter  a  preserve  for  hares,  for  the  purpose  of 
snaring  them,  though  alleged  to  be  done  by  the 
defeodants  in   the  night,   armed  with  offensive 
weapons,  for  the  purpose  of  opposing  resistance 

to  an^  endeavours  to  obstruct  them(*).     If  ah 

f  ■  -  — ■  -    — — — — — * — — ~- — — .^—^^^^-^ 

(d)  Post,  Appendix,  483.  post,   Appendix,   605.     and 

TkB  particalar  provitions  of  Lee  t.  Clark,  3  Eatt.  953. 

this  statute  are  considered  in  post,  Appendix,  1S05. 
a  subsequent  chapter.  (A)  Rex  t.  Buck, 3  Strange, 

(r)   Bluet    T.    Needs,    ft  679.  post,  Appendix,  1047. 
Conjos  fiep.  522.  post,  Ap-        (0  Rex  v.  Towning,  and 

pendix,  1058.  otliers,  Andrews,  363.  post, 

(f)  5  Ann.  c.  14.  s.  2^Tlie  Appendix,   1077. 

KiogT,  Tolley,  3  East.  Rep.         (A)  The  King  r.  Turner, 
467.  post.   Appendix,  1317.     13  £ast.  228.  post,  Appen. 

(g)  12  Geo.  3.  c.19.  s.  S^.    dix,  1372. 
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UDqualified  person  should^  in  sporting,  by  acci- 
dent shoot  another,  it  is  no  greater  offence  in 
him  than  in  a  qualified  person  (/). 
Penalty  on        Besides  the  general  provision  of  the  Statute  S 
BoidkM^i^kiii.  Ann.  c.  14.  which  subjects  all  unqualified  per« 
ing  game.      ^^^^^  ^^  ^  penalty  for  keeping  or  using  dogs,  or 

engines^  for  the  destruction  of  game,  there  is 
a  regulation  in  the  annual  mutiny  act,  intended, 
as  the  act  professes,  for  the  better  preservation 
of  game  in  or  near  the  place  where  any  officers 
or  soldiers  may  be  quartered.  The  statutes  (m) 
make  no  distinction  whether  the  officer  or  sol- 
dier be  qualified  or  not,  but  enact  ^'  That  if  any 
*'  officer  or  soldier  shall,  without  leave  of  the 
**  lord  of  the  manor,  under  his  hand  and  seal  first 
^'  had  and  obtained,  take,  kill,  or  destroy,  any 
<^  hare,  coney,  pheasant,  partridge,  ^  pigeon,  or 
"any  other  sort  of  fowls,  poultry,  or.fish>  or 
*'  game»  every  such  officer  shall  forfeit  51.  fyr 
each  offence,  and  the  officer  commanding  in 
chief  upon  the  place  shall,  for  every  such  of- 
fence committed  by  a  soldier  under  his  com* 
**  mand,  forfeit  iOs.  recoverable  and  distributable 
*•  as  there  directed." 
Pcnaitiet  on  The  Statute  4  and  5  W.  &  M.  c.  23.  s.  10.  in* 
tradesmen,  troduces  another  provision,  tending  to  prevent 
appremices,   p^rg^Qjjg    Jn   inferior    stations    from   destroying 

game.    It  recites,  **  That  great  mischiefs  do  en- 

(/)  Poster,  259. — 1  Hale's  act,    (he  clause  is  gcnerallj 

PI.  Cr.  475.— 1  £ast.  Pi.  Cr;  the  same  at  in  47  Geo.  3.  c. 

960.  269.  32.  s.   69*    post,  Appendix, 

(m)   The   annual  mutiny  675, 
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*'soe  bjr  inferior  tradesmen,  apprentices,  and  PendtiM^i 
"  other  dksolate  persons,  neglecting  their  trades  l^Id^en. 
"  and  employment^  who  foUov  hunting,  jQsh-  ^^^oake$, 
ing,  and  other  game,  to  the  ruin  of  tbem<- 
selves,  and  damage  of  their  neighbours;" 
and  it  then  enacts,  *'  That  if  any  such  persons  as 
*<  aforesaid  shall  presume  to  hunt(f7),  hawk,  fish, 
or  fowl,  (unkss  in  company  with  the  master  of 
sQch  apprentice  duly  qualiBed  by  law,)  such 
perscm  or  persons  shall  be  subject  to  the  penal- 
ties of  this  act,  and  shall  or  may  be  sued  or 
'*  prosecuted  for  their  wilful  trespass  in  such 
^'tbeir  coming  on  any  person's  land,  and  if  found 
<*  gotlty  thereof,  the  plaintiff  shall  not  only  re- 
"  cover  his  damages  thereby  sustained,  but  his 
*<  foil  costs  of  suit,  any  former  law  to  the  con- 
'^  traiy  notwithstanding." 

This  Statute,  it  is  observable,  not  only  subjects 
the  party  to  full  costs  of  suit,  however  small  the 
damages,  and  so  far  as  relates  to  trespasses  com- 
imtted  by  such  persons,  repeals  the  Statute  of  the 
23  and  98  C.  2.  c  9*  which  deprives  the  plain- 
tiff of  foil  costs  unlesshe  recover  40^.  damages  fo\ 
bat  also  directs  that  he  shall  be  subject  to  the 
other  penalties  of  the  act.  The  latter  are  seldom 
proceeded  for,  but  the  former  provision  is  fre- 
quently .enforced.     In  the  leading  case(p)  upon 

»  I  111  ■     ■  II.  i  I.    ■      -       ■  ■         ■!    » 

(ir)  It  is  aot  necenarj  to  (o)  Bcneet  t.  Talbois,  I 
{vara  that  Ihe  defendant  kllU  Lord  Raym.  140.  post,  Ap- 
ed game,  it  will  be  safficient  pendix,  982. 
to  prove  tbat  he  banted,  Sha*  (p)  Buxton  j.  Mingay,  9 
dow  ▼.  Painter,  Cartb.  424.  Wils.  70,  post,  Appendix, 
Post,  Appendix,  083.  11 35. 
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pflMitiflten  tbis  Subject,  ^here  a  surgeon  and  apothecary, 

trarfemen,    "^^^  ^^^  ^^^  qnalified>  hnnted  in  company  with 
j^ppeatioe^.  ^  person  who  was  duly  qualified^  and  an  action 

9f  trespass  was  brought  against  the  former,  Ae 
Court  was  equally  divided  in  opinion  on  the 
question,  whether  he  was  an  inferior  tradesman 
or  not  within  the  meaning  of  this  statute.    Noel, 
J.  said,  *'  I  think  it  would  be  hsutt  for  me  to  say 
that  every  tradesman  in  this  kingdom,  (though 
neyer  so  rich  in  money,)  who  hath  not  a  quaK- 
fication  in  lands^  shall  pay  full  costs  in  a  case  like 
this ;  nor  can  I  prevail  upon  myself  to  say  that 
the  defendant,  because  he  is  merely  stated  to  be 
an  apothecary,  is  therefore  an  inferior  trades- 
man, or  a  dissolute  person.     It  was  argued  for 
the  plaintiff,  that  amongst  tradesnien,  as  such, 
there  can  be  no  line  drawn  with  respect  to  who 
are  superior  and  who  are  inferior,  but  that  thay 
are  all  upon  an  equal  footing  as  tradesmen ;  and 
that  therefore  the  legislature,  by  the  words  •  in^ 
^ferior  tradesmen ^     meant    such  as  were   not 
qnalt6ed ;  but  I  think  if  this  construction  was  to 
prevail,  it  would  bring  every  gentleman,  as  well 
as  rich  tradesman,  who  have  not  a  qualification, 
within  the  meaning  of  this  clause.  It  was  argued 
for  the  defendant,   that  a  qualification  was  not 
necessary  to  authorize  a  person  to  go  a  hunting. 
I  shall  say  nothing  to  that  point ;  but  I  do  think 
a  person  going  out  with  a  gentleman  qualified 
to  kill  game,  cannot  be  convicted  for  killing 
game  as  an  unqualified  person.    It  is  said,  that 
if  the  qualification  be  not  the  true  distinction  no 
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can  be  drawn  between  superior  ^nd  inferior ;  Penalties  <m 
bat  I  answer  there  is  a  known  distiuctioi)  aniver-  jlJ^Jdesmen, 
sally  agreed  to  between  tradesmen  with  respect  to  g^P""^'^**' 
Hkiperifir  and  inferior^  as  master,  journeyman^  and 
apprentice ;  and  this  i$  a  natural  subordination 
which  answers  the  act  of  parliament  in  every 
lespcct,  ibr  jofirneymen  and  apprentices  are 
plainly  inferior,  and  within  the  mischief  intended 
to  be  remedied.  I  %gree  that  the  statute  says^ 
'  unless  in  company  wit|)  a  master  qualified/ 
and  that  every  apprentice  being  out  a  hunting^ 
not  in  company  with  a  mastef  qualified,  is  witl^- 
in  the  statute.  I  think  the  Jury  at  the  tri^ 
ought  to  determine  under  the  particular  circum- 
stances of  every  case  of  this  kind^i  whether  the 
defendant  be  or  be  not  f^n  inferior  tradesman  or 
dissolute  person,  and  it  is  too  much  for  me  to 
say  that  this  defendant,  who  is  an  apothecary  and 
ynrgeon,  is  an  inferior  tradesman  or  a  dissolute 
p^son.  If  judgment  in  this  case  should  be 
fot  the  plaintiff  to  have  his  full  costs,  it  would 
by   a  foundation  for   an  infinite    number  of 

anits." 

Bu '  Bathurst,  J.  who  was  of  a  different  opinion, 
eaid,^*Tbat  this  was  a  question  of  law,  and  not  of 
frct,and  that  the  judges  and  not  the  jury  are  to 
determine  who  are  inferior  tradesmen  or  dissolute 
persons  within  this  law.  In  order  to  find  out  th6 
true  construction  of  this  statute,  we  must  take 
the  intent  of  the  makers  into  consideration,  which 
waa  plainly  to  secure  the  game  from  being  de- 
stroyed by  persons  neglecting  their  lawful  em- 
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PmnitieioD  pIoymeDts,  as  appears  by  the  preamble.  Theie 
trtdwmon,  ™*y  ^  '^  inferior  and  saperior  between  master, 
giprentices,  journeyman,  and  apprentice,  bat  I  can  never  be 
of  opinion  that  the  legislature  intended  to  per<r 
mit  every  master  of  every  little  mechanic  trade 
to  neglect  his  trade  and  go  a  hunting ;  the  danse 
under  consideration  (it  must  be  admitted)  is  a 
little  obscure;  but  I  am  of  opinion  that  every 
tradesman  is  inferior  who  is  not  qualified;  and 
that  is  the  only  line  we  can  possibly  draw  be* 
tween  inferior  and  saperior.  And  I  am  inclined 
to  think  the  parliament  purposely  penned  this 
act  in  this  obscure  manner  not  to.  disoblige  their 
constituents,  many  of  whom  are  tradesmen.  In 
Bennet  r.  Talbois,  Comyns.  26.  it  was  objected 
that  a  clothier  was  npt  an  inferior  tradesman,  sed 
son  allocator,  (says  the  book,)  for  the  statute 
seems  to  prohibit  all  trades.  Upon  the  whole  I 
am  of  opinion,  that  all  qualified  tradesmen  are 
not  inferior  tradesmen,  that  all  unqualified  trades- 
men are  inferior."  And  Clive,  Justice,  delivered 
his  opinion  to  the  same  effect.  But  Willes,  Ch. 
J.  said,  "  The  single  question  is,  who  is  the 
tradesman  that  shall  pay  full  costs  in  a  twelve- 
penny  trespass,  in  hunting  in  company  with  a 
gentleman  qualified.  I  do  not  think  it  necessary 
to  draw  any  line  at  all  in  this  case,  but  it  ought 
to  be  considered  on  its  own  circumstances ;  and 
I  am  clear  of  opinion  that  the  legislature  could 
never  have  intended  that  a  surgeon  is  an  inferior 
tradesman  within  this  clause.  I  think  the  case 
consists  both  of  matter  of  law*  and  of  matter  of 
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iact ;  and  if  I  had  been  to  try  this  cause  I  should  Pendties  on 
have  told  the  Jury  my  opinion, upon  hearing  the  MdMmen, 
erideoce  and  the  circumstances  of  the  defendant,  *pp^«""<*'» 
aod  have  asked  them,  whether  upon  their  oaths 
they  Gould  say  that  this  defendant  was  an  inferior 
tradesQMUi,  a  dissolute  person,  or  neglected  his 
trade;  and  in  this  manner  I  should  have  spoken 
to  them,  and  then  left  them  to  say  what  was 
their  verdict  upon  the  whole  evidence  and  cir- 
cumstances of  the  person  and  the  case  of  the 
defendant.  For  my  own  part,  I  cannot  upon 
oath  say,  that  this  defendant,  merely  as  an  apo- 
thecary and  surgeon,  is  an  inferior  tradesman  or 
a  dissolute  person,  and  agree  entirely  with  my 
brother  Noel,  that  the  plaintiff  ought  to  have  no 
more  costs  than  damages/' 

From  the  prior  case  of  the  Queen  v.  Oeorge  (d) 
it  appears  that  a  qualified  person  cannot  be  con- 
sidered as  a  dissolute  person  within  the  meaning 
of  this  Act.  And  the  Court  in  that  case  quashed 
the  conviction,  for  not  averring  that  the  defend- 
ant waa  qualified,  saying,  *^  There  are  many 
dissolute  persons  worth  2000/.  per  ann.  and  who 
are  by  consequence  qualified  to  hunt,  &c/'  And 
in  another  case  {e),  where  the  information  only 
recited  that  the  defendant  was  an  inferior  trades* 
man,  but  did  not  shew  that  he  had  wasted  his 
^bstance,  or  was  a  dissolute  person,  which  are 
the  words  of  the  statute,  and  it  was  objected  to  on 

(d)  6  Mod..  40.  po8t,Ap«    Strange.  711.    post,  Appen* 
pendiz,  1003.  dizj  1048. 

(O  The  King?.  Chipp,  3 
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Peniiilcfieii  that  account,  the  Codrt  overruled  the  objectioa^ 
j;]^^  observing  that  the  statute  was  in  the  dtsjunctiT*, 
npicntiM^  visi.  "  Inferior  tradesman  or  dissolute  person/' 
and  therefore  saying  that  the  defendant  was 
either  was  sufficient.  Another  point  was  decided 
in  this  case,  and  in  that  of  Shadow  v.  Painter^/), 
that  it  is  not  necessar  j  to  aUege  or  prove  that  the; 
defendant  killed  any  game,  or  that  he  hunted 
unlawfully,  hunting  alone  being  suffident,  and 
there  being  no  distinction  in  this  aet  betwixt 
lawful  and  unlawful  hunting*  In  a  subsequent 
case  Cg),  where  a  clothier  and  alehoose*keepCT 
hunted  in  company  with  a  person  qualified,  who 
killed  a  hare,  aad  was  sued  in  trespass  on  this 
statute,theCourt  was  of  opinion  that  the  defendant 
being  found  by  the  jury  to  be  an  inferiof  trades^ 
man  is  within  the  statute,  which  was  noade  to 
prevent  such  people  from  misspending,  their  time, 
and  that  the  defendant's  trade  was  as  much 
neglected  when  he  hunted  with  a  qualtied  per^ 
son  as  without ;  and  Lord  Holt  said,  *^  Every 
tradesman  not  qualified  is  an  inferior  tradesman." 
Ivs  the  last  case  (//>  upon  this  subject  it  was  hekt 
tliat  a  huntsman  who  went  out  by  his  maeter'^ 
orders  with  the  hounds,  his  master  nol^  being 
present,  and  beat  over  the  plaintifTs  grounds^ 
was  not  a  dissolute  person  neglecting  his  trade' 
and  employment  within  the  nseaning    of  this^ 

(/)  Cartbeir,  4M.  post,  106U 
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Statute.     Upon  the  whole  it  appears  that  a  qua-  Peadtietom 
lified  person  cannot  be  deemed  an  inferior  trades-  trad^aei^ 
man  or  dissolute  person  within  the  meaiting  of^^^'^''^"*^^^^ 
this  act,  though  it  does  not  seem  to  be  perfectly 
settfed  that  ev«ry  tradesman,  who  is  not  qualified^ 
if  subject  to  the  penalties  of  the  act. 
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CHAPTER  V. 


THE  TIME  WHEN  GAME  MAY  BE  TAKEN— MODE 
OF  TAKING  IT — OFFENCE  OF  BUYING  AND 
SELLING  IT,  AND  HAVING  It  IN  POSSESSION 
— AND  OF  TAKING  OF  EGGS  OF  GAME  AND 
WILD  FOWL— AND  BURNING  HEATH,  &C. 

JLT  will  be  proper  in  this  chapter  to  consider  the 
regulations  of  a  general  nature  which  relate  to 
the  time  when  game  may  be  taken,  the  mode  of 
taking  it,  the  offence  of  buying  and  selling  it,  of 
an  Unqualified  person  having  it  in  possession,  and 
also  the  regulations  which  tend  to  preserve  it,  by 
prohibiting  the  taking  of  eggs  and  burning  of 
heath,  &c. 
I.  THE  TIME  The  time  when  game  may  be  taken  may  be 
considered  under  three  heads :  1st.  The  season 
of  the  year.  2d.  Certain  excepted  days.  3d.  Time 
of  day. 

1.  Season  of       1st.  With  respect  to  the  season  of  the  year, 
tht  year.      ^.j^^j.^  j^g  ^^^  appear  to  be  any  regulation  limit 

ing  the  time  when  hares  may  be  killed^  and  con- 
sequently a  qualified  person  may  kill  or  have 
them  in  his  possession  at  any  time  of  the  year. 
All  persons  are,  however,  prohibited  from  tracing 
or  coursing  and  killing  any  hare  in  the  snow  5 
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ibr  it  was  enacted  by  tbo  14  &  15  Hen.  8.  i.  rms  tij» 
c.  10.  (a)  "  That  no  person  shall  trace^  destroy,  k"  bi***' 
and  kill  any  hare  iii  the  snow  under  pain  of  6s.  8d.  '^^^^^' 
for  each  hare."  And  by  the  2  J.  I.e.  27.  s.  2.  (b) 
which  virtnaily  repeals  the  former,  it  is  enacted, 
**  That  every  person  who  shall  trace  or  course 
any  bares  in  the  snow  shall  be  imprisoned  three 
months,  unless  he  pay  20^.  for  every  hare  he 
shall  have  taken  or  killed/'  Neither  is  there 
any  provision  as  to  the  time  of  the  year  when 
TiAbits  are  to  be  taken.  But  with  respect  td 
pheasafiis,  partridges,  black  game^  or  heath  fotvl, 
red  game  or  grouse,  bustards  and  all  wild  fowl, 
there  are  express  provisions  prohibiting  the 
taking  of  them  at  certain  seasons  of  the  year. 
Thus  with  respect  to  pheasants,  it  is  enacted  by 
the  9  G.  3.  c.  19.  s.  1.  (r)  ^  That  no  person 
fiball,  upon  any  pretence  whatever^  take,  kill^ 
destroy,  carry,  sell,  buy,  or  have  in  his  possession, 
any  pheasant  between  the  Ist  of  February  and 
Ist  of  October  in  any  year,  except  pheasants 
taken  in  the  season  allowed  by  the  act,  and  kept 
in  any  mew  or  breeding  place ;  and  subjects  the 
offender  to  a  penalty  of  51,  for  every  pbe&san^ 
recoverable  by  action  to  the  use  of  the  informer. 
The  taking,  killing,  destroying,  carrying,  sel- 
ling, baying,  or  having  hi  possession  any  par^ 
tridge  between  the  1st  of  February  and  the  1st 
of  September,  subjects  the  offender  to  a  similar 
penalty,  recoverable  in  the  same  manner,  and 

(a)  Boat,  AppeDdix,  S3?.  (c)  Polity  Appeadi>>  G(^ 
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The  13  G.  3.  €•  65  •  s.  1.  (d)  enacts,  «  That  no 
<^  person  shall  upon  any  pretence  whatever  wiU 
"  fully  take,  kill,  destroy,  carry,  sell,  buy,  or 
*^  have  in  his  possession  or  use,  any  heath  fowl, 
"  commonly  called  6/ac^^am^,  between  the  10th 
<<  of  December  and  the  30th  of  August;  nor 
"  any  grouse,  commonly  called  red  game,  be 
^*  tween  the  10th  of  December  and  the  12th 
of  August,  nor  any  bustard  between  tlie  1st 
of  March  and  the  1st  of  September,  on  pain 
of  forfeiting  for  the  first  offence  any  sum  not 
*'  exceeding  20/.  nor  less  than  10/.,  and  for  the 
second,  and  every  subsequent  offence,  any  sum 
not  exceeding  30/.  nor  less  than  20/.,  recover- 
*'  able  as  therein  mentioned/'  There  is  a  par- 
ticular provision  {e)  for  the  preservation  of  heath 
fowl  or  black  game  in  the  Nezv  Forest,  which  pro- 
hibits the  taking  such  gaoae  there  between  the 
10th  of  December  and  the  1st  of  September 
under  the  same  penalties.  And  there  is  the  same 
provision  {/)  as  the  last  with  regard  to  heath 
fowl  or  black  game  within  the  counties  of  Somer- 
set and  Devon. 

With  respect  to  wild  fozol,  it  was  enacted  by 
10  Geo.  2.  c.  32.  s.  10.  (g%  "  That  if  any  per- 
••  son  shall  in  any  year  between  the  1st  of  June 
*•  and  the  1st  of  October,  by  hayes,  tunnel», 

^ 
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*'  or  other  nets,  drive  and  take  any  wild  duck^  i.  thilttm 
**  teal,  widgeon,  or  any  other  water  fowl,  in  any  mI't'is^*'* 
**  marshes,  fens,  or  other  places  of  resort  for  wild  *^***- 
^1  fowl,  he  shall  be  liable  to  the  penalties  of  the 
*'  9  Ann.  c.  25.  s.  4."  (A)  which  is  5s.  for  every 
such  water  fowl  taken,    half  to  the  informer  and 
half  to  the  poor  of  the  parish ;  and  the  justice 
of  the  peace,  before  whom  the  offender  shall  be 
convicted,  is  authorized  to  seize  and  destroy  tlie 
nets,  &c. 
.  Besides  these  provisions,-  which  relate   to  the  9diy.  Parti* 
season  of  the  year  when  game  and  wfid  fowl  may'***'  -^ 
be  taken,  there  are  particular  days  when  every 
person  is  prohibited  from  killing  game  or  using 
dogs  or  engines  for  that  purpose.     The  IS  Geo.  3. 
c.  80.  s.  6.  (i)  enacts,  *•  That  if  any  person  shall 
**  upon  Sunday  or   Christmas-day  wilfully  take, 
*'  kill,  or  destroy  any  hare,  pheasant,  partridge, 
•*  heath  game,  or  moor  game,   or  shall  use  any 
"  gun,  dog,  net,  or  engine  for  that  purpose,  he- 
**  shall  forfeit  for  the  1st  offence  not  more  than 
"  20/.  or  less  than  10/.,  for  the  second  not  more 
"  than  30/,  nor  less  than  20/.,  and  for  the  third 
"•^  and  subsequent  offences  50/."  . 

There  are  also  provisions  to  prevent  the  kilU)^}^.!^^! 
iwg   game  in   the    night.     Thus  it  was  enacted  **"•■ 
by  the    13   Geo.   3.  c.    80.   s.    1.  (*)    "  That 
jf  any  person  shall  wilfully  kill,  take,  or  destroy 
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1.  THE  TIMS  "  any  hare,  pheasant,  partridge,  moor-game^ 
Mry'ir"'^  **  or  heath-game,  or  use  any  gun,  dog,  snare, 
TA»£it.         €t  j^Qi^    Qf  other   engine    for   that   purpose  in 

^'  the  night,  that  is  to  say,  between  the  hours  of 
^'  seven  o'clock  in  the  night  and  six  in  the 
**  morning,  from  the  12th  day  of  October  to  the 
13th  day  of  February;  and  between  the  hours 
of  nine  at  night  and  four  in  the  morning,  from 
the  nth  day  of  February  to  the  l2th  day  of 
*'  October^  he  shall  forfeit  for  the  first  offence 
"  any  sum  not  exceeding  20/.  nor  less  than  10/., 
'*  fbr  the  second  not  more  than  301.  nor  less  than 
^<  20/.,  for  the  third  and  subsequent  offences 
•'  50/. '• 

And  by  the  99  and  40  Geo.  3.  c.  SO.  (I)  it  is 
enacted,  "  That  if  any  persons  to  the  number  of 
*'  two  or  morCi  shall  enter  into,  or  be  found  in  any 
^'  forest,  chase,  park,  wood,  plantation,  paddock, 
*'  field,  meadow,  or  other  open  or  inclosed  ground, 
*'  in  the  night,  that  is  to  say,  between  the  hours 
**  of  eig^t  o*clock  at  night  and  six  in  the  mom- 
^*  ing,  from  the  1st  day  of  October  to  the  1st  day 
'*'  of  February,  or  between  the  hours  of  ten  at 
"  night  and  four  in  the  morning,  from  the  1st 
"  day  of  February  to  the  1st  day  of  October  in 
'*  each  and  every  year,  having  any  gun,  net^ 
*'  engine,  or  other  instrument,  for  the  purpose 
*^  and  with  the  intent  to  destroy,  take,  or  kill,  or 
'  *^  shall  wilfully  destroy,  take,  or  kill  any  bare^ 
"  pheasant,  partridge,  heath  fowl,  or  grouse,  or 


i««*M-M.MM«MMl^aM»aM 


(/)  Posty  Appendii,  664. 


rsE  Time  when  game  may  be  taken.  loi 


^  any  person  shall  be  found  with  any  gun,  fire  i.  the  time 
IS,  bludgeon,  or  with  any  offensive  weapons  may  bb 
^cting  or  assisting,  such  pjsrsoos  may  be 
and  prosecuted  as  rogues  aad  raga- 
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With  respect  to  rabbits^  they  appear  to  have 
been  treated  as  more  valuable  property  than 
other  game  by  a  modern  act  of  parliament.  The 
9  <jeo.  I.e.  22.  (m)  made  it  felony,  without 
benefit  of  clergy,  for  any  disguised  and  armed 
per^n  in  the  night  time  to  enter  any  warren  or 
place  where  rabbits  or  hares  are  usually  kept ; 
but  tbiif  statute  is  considered  virtually  repealed 
by  5  Geo.  3.  c.  14.  s.  6.(w).  The  22  and  23  C  2. 
c.  25.  s.  5.  (o)  enacts,  ^'  That  no  person  shall  kill 
'*  or  take  in  the  night-time  any  rabbits  upon  the 
**  borders  of  any  warrens  or  other  ground^  law- 
"  fully  used  for  the  breeding  or  keeping  of  rab- 
"  bits,  unless  he  be  the  owner  of  the  soil,  or  law- 
^  fill  occupier,  or  some  person  employed  by  him, 
"  upon  pain  of  forfeiting  any  sum  of  money  not 
"  exceeding  IOj."  By  the5Geo.3.c.  14.S.6.  (p) 
it  is  enacted,  "  That  if  any  person  shall  in  the 
**  night-time  wilfully  enter  into  any  warren  or 
<'  grounds  lawfully  used  or  kept  for  the  breeding 
"  or  keeping  of  conies,  although  it  be  not  in*- 
«  closed,  and  shall  there  wilfully  take  or  kill  any 
**  coney  or  conies  against  the  will  of  the  owner 
*'  or  occupier  thereof,  or  shall  be  aiding  therein, 
**  shall  be  transported  for  seven  years,  or  suffer 
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1.  TH»  TiMi  "  some  less  punishment  by  6ne,   whipping,   or 

M4y^»r"    "  imprisonment,  in  the  discretion  of  the   court 

rAKwi.         (c  ^ho  shall  try  such  person,  with  an  exception 

f^  as  to  the  killing  rabbits  near  the  sea  or  river 

"  banks  inihe  county  of  Lincoln/' 


Ii;  MODE  OF  KILLING  GAME. 

f.  MODS  Of  Besides  the  prohibition  against  unqualified  per*' 
SImb**  sons,  from  keeping  or  using  any  dogs  or  engines 
for  the  destruction  of  game,  there  are  some  means 
of  taking  game  which  are  forbidden  to  all  per- 
sons. Thus  by  the  2  J.  I.e.  27-  s.  2.  (q)  ••  All 
•*  persons  are  prohibited  from  shooting  at,  killing 
"  or  destvoying  with  any  gun,  crosis  bow,  stone 
"  bow,  or  long  bow,  any  pheasant,  partridge, 
^'  house  dove,  or  pidgeon,  heam,  mullard,  duck, 
"  teal,  widgeon,  grouse,  heath  cock,  moor  game, 
"  or  any  such  fowl,  or  any  hare,  or  to  take,  kill, 
"  or  destroy  any  pheasant,  partridge,  house 
**  dove,  or  pidgeon,  with  settfn^  dogs  and  nets, 
or  with  any  manner  of  nets,  snares,  engines, 
or  instruments  whatsoever,  upon  pain  of  for- 
feiting twenty  shillings."  It  was  argued  in 
the  King  v.  Harris  (r),  that  the  Statute  2  Jac.  1. 
c.  27.  was  virtually  repealed  by  the  Statute  22 
and  23  Car.  2.  c.  25.  but  the  Court  gave  no  de- 
cision upon  this  suit.     This  act  was  recently 
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recognized  as  being  in  force  with  respect  to  hareSy  s.  uo9£  op 
by  the  48  Geo.  3.  c.  93,  (0  which  expressly  "i"  ^ 
repeals  it,  and  enacts  that  it  shall  be  lawful  to 
shoot  at,  kill,  or  destroy  hares.  But  the  Statute 
of  James,  as  far  as  relates  to  shooting  partridges 
and  pheasants,  appears  to  be  virtually  repealed  by 
sobseqaent  statutes  (u)* 

With  respect  to  hares  and  rabbits,  the  6th  sec- 
tion of  22  and  23  C.  2.  c.  25.  (v)  enacts ''  That 
'^  any  person  found  setting  or  using  any  snares, 
*^  harepipes,orother  like  engines,  shall  upon  con- 
'*  viction,  make  compensation  to  the  owner,  and 
^  shall  forfeit  a  sum  of  money,  not  exceed- 
^*  ing  10^.  for  the  use  of,  the  poor  of  the  parish, 
^*  in  the  discretion  of  the  justice." 


HI.  OF   BUYING    AND  SELLING  GAME  AND 
HAVING  IT  IN  POSSESSION. 


We  find  very  early  provisions  against  the  bvy-  s.  ofbutkno 
ing  and  selling  of  game.     The  Statute  of   32  oame  and 
Hen.   8.  c,  8,  (w)  subjected  every  person  who  posV^sios."* 
^Id  or  bought  any  pheasant  or  partridge,  unless 
be  were  an  officer  of  the  royal  household,  to  a 
penalty  of  6s.  8rf.  for  every  pheasant,  and  for  every 
partridge  Ss.  4flf,     Then  followed  the  2  J.  1. 
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9.  OF BrYivo  c.  87.  8.  4.  {x)  which  enacts  that  every  person 
who  shall  seU^  or  buy  to  sell  agaiuy  any  deer, 
HAVING  IT  iw  hare,  partridge,  or  pheasant,  except  partridges  and 
pheasants  reared  and  brought  up  in  house  or 
houses,  or  brought  from  beyond  the  seas,  shall 
forfeit  for  every  deer  so  bought  and  sold  \0s» 
each  hare  10^.,  each  partridge  10^.,  and  eacb 
pheasant  SO^. 

But  the  regulations  upon  which  prosecutions 
are  now  usually  founded  are  the  4  and  5  W.&  M. 
c.  29.  the  Stat.  5  Ann.  c.  14.  s«  2.  9  Ann.  c.  25. 
and  the  28  Geo.  2.  c.  13. 

The  4  and  5  W.  &  M.  c.  23.  s.  S.  (y)  enacts, 
''  That  in  case  any  game  shall  be  found  in  the 
*'  house,  outhouses,  or  other  places  of  an  unquali- 
**  fied  person,  and  he  does  not  give  a  good 
"  account  how  he  came  by  it,  or  prove  that  he 
*'  purchased  it,  so  as  to  satisfy  the  justice,  he 
'^  shall  forfeit  for  every  head  of  game  not  less 
'^  than  5s.  nor  more  than  20j'«,  half  to  the  in* 
"  former  and  half  to  the  poor  of  the  parish." 

By  the  5  Ann.  c.  14.  s.  2.  {z)  it  is  enacted, 
"  That  if  any  higler,  chapman»  carrier,  inn* 
keeper,  victualler,  or  alehouse^keeper,  shall 
have  in  his  custody,  or  shall  buy,  sell,  or  offer  to 
sell  any  hare,  pheasant,  partridge,  moor,  heath 
game,  or  grouse,  (unless  in  the  case  of  a  carrier 
^'  when  it  is  sent  by  a  person  qualified)  shall  forfeit 
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fi>r  each  head  of  game  SL  recoverf^I^le  as  hereafter  s.  of  nvnv^  , 
specinea»  oaheamd 

By  the  4th  section  («)  of  this  statute  •*  If  a^^^^^^,;;;' 
''  gamekeeper  shall  sell'  any  garne  without  the 
«<  consent  or  knowMge  of  the  loxd  or  lady  of 
''  the  manor,  he  shall  he  cornmitted  to  the  house 
^'  of  correction  for  three  Qionths,  there  to  be  kept 
^*  to  hard  labour/'  But  this  regulation  is  no( 
applicable  to  a  gamekeeper  appointed  to  kill  game 
oot  lor  the  ose  of  the  lord  or  lady  pf  the  maoor 
under  the  48  Geo.  3.  c.  93. 

The  9  J\nn.  c.  25.  s.  «.  (a)  enacts,  «  That  if 
'^  such  game  be  found  in  the  shop,  house>  or 
'^  possessions  of  any  person  or  persons  not  qualified 
'^  in  tus  own  right  to  kill  game,  or.  being  entitled 
'^  thereto  under  some  person  so  qualified^  the  same 
shall  be  adjudged  an  exposing  thereof  to  sale, 
within  the  meaning  of  that  and  the  kst  Act." 
The  28  Geo.  8,  c.  12.  (6)  enacts,  *«  That  if 
any  person  or  persons  whatsoever,  whether 
qualified  or  not  qualified  to  kill  game,  shall 
seS^  expose^  or  offer  to  sale  any  such  game^  he 
«<  shall  forfeit  the  same  penalty  as  an  highler, 
'*  that  is  5L  ibr  each  head  of  game/'  Apd 
the  second  sectbn  enacts,  *'  That  if  any  s^ch 
''  game  shall  be  found  in  the  shop,  house,  or 
^'  possession,  of  any  poulterer,  salesman,  fish- 
monger, code,  or  pastry  cook,  the  same  shall 
be  adjudged  to  be  an  exposing  thereof  to  sale 
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(2)  Post,  AppeodU,  480.         ih)  Pott,  Appeadis,  filfO. 
(a)  Posty  Appeodizy  4g3. 
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10$  OF  BUYING  AND  SELLING  GAME 

3.  OF  BUYING  '^  withiu  the  true  intent  and  meaning  of  that  Act^ 

irME^N"""* "  and  of  the  5  Ann.  c,  14/' 

pdteEsaioK'^  Upon  these  statutes  it  may  be  observed  that 
Ihe  object  of  the  legislature  originally  was  to 
prevent  the  buying  and  selling  of  game,  and  aa 
difficulties  might  occur  in  proving  the  sale^  or 
offering  to  sale,  it  has  been  enacted,  that  the 
bare  possession  of  game,  by  an  unqualified  per* 
son  sliall  be  deemed  an  exposure  to  sale.  By 
the  latter  statutes  there  is  no  specific  penalty 
for  buying  game,  and  therefore  a  person  qualified 
to  kill  is  not  subject  to  any  penalty  for  buying 
game,  though  an  unqualified  person  would  be 
liable  to  the  penalty  for  having  game  in  his  pos- 
session, unless  he  obtained  it  under  a  qualified 
person.  By  the  first  Statutes,  32  Hen,'8.  c.  8. 
and  2  J.  1 .  c.  VI.  all  persons  were  prohibited  from 
buying,  or  fiH>m  buying  to  sell  again,  as  well  as 
selling,  and  subjected  to  pecuniary  penalties,  in 
which  respect  the  modern  regulations  differ  from 
the  more  ancient. 

In  the  case  of  Curl  v.  Bolter  (c),  it  was 
decided  that  a  poulterer  is  not  a  chapman 
within  the  meaning  of  the  5  Ann.  c.  14.  and 
an  objection  was  taken,  tliat  even  a  chap- 
man, if  qualified  to  kill  game,  is  not  liable  to  a 
penalty  for  selling  it.  This  gave  rise  to  the 
Statute  28  Geo.  2.  which  we  have  seen  {d)  sub- 
jects all  persons^   whether  qualified  or  not,   to 


(c)  Sayar.  l9l.-*Po$t  Ap.        (d)  Ante,  1P5. 
peadiXy  1105. 
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penalties  for  selling  game  or  exposing  it  to  sale^  s.o»  wnvir 
and  enacts  that  if  such  game  shall  be  found   in  ttkuz  and^ 
Ae  possession  of  any  poulterer,  salesman,  fish-  "^i^iiV^^ 
monger^  cook,  or  pastry -cook»  the  same  shall  be 
adjudged  an  exposing  to  sale. 

Upon  the  Statute  9  Ann.  c.  25.  it  -has  been 
held  (tr)  that  the  penalty  is  61,  for  every  head  of 
game,  and  that  although  it  is  more  correct  to  de- 
scribe the  offence  as  an  exposing  to  sale,  yet  that 
it  is  sufficient  in  a  declaration  under  this  Act 
merely  to  allege  that  the  defendant,  not  being  qua- 
lified, had  a  hare  in  his  possess  ion  {/);  and  Lee, 
Cb.  J.  said,  ^'  It  has  been  objected  that  though 
evidence  of  the  defendant's  having  had  a  hare  in 
his  possession  would  have  been  evidence  of  his 
exposing  a  hare  to  sale;   yet,  as  the  offence 
ereated  by  the  statute  is  the  exposing  a  hare  to 
sale,    it  ought  to  have  been  alleged  that   the 
defendant  did  expose  a  h^e  to  sale  ;    but  we  are 
of  opinion  the  allegation  is  sufficient,   it  being 
enacted  by  the  second  section  of '  that  Statute, 
^  That  if  a  hare  shall  be  found  in  the  possession  of 
'  any  person  whatsoever,  not  qualified  to  kill  game 
^  in  his  own  right,  nor  entitled  thereto  under  some 

m 

'  person  so  qualified,  the  same  shall  be  adjudged, 
f  deemed,  and  taken  to  be  an  exposing  thereof  to 
'  sale,  within  the  true  intent  and  meaning  of  this 


4 


act. 


9» 


It  has  been  reported  (g)  that  Mr.  Justice  Bui- 

(e)  Bluet  ▼.  Needs,  2  Co-  64.  Pott,  Appeodiz,  1104. 
nyns,  522.  post,  Appendii,        (g)  Moltoa  t.  Gheevetj^ 
J058.  I  Ksp*  Rep.  123.  p^st,  Ap» 

(f)  Jooes  T.  Bishopi  Sajer,  pendiv,  1248. 
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5*  ov  BUTivo  ler  held,  tbat  if  it  appears  that  gat^t^  hits  been 
GAME  AND    killcd  bjT  accident  it  i^  no  afTence  within  the  sta* 

t 

pom»5iw!''  ^^^^»  ^^^  *bat  in  such  case  it  should  be  left  where 
it  was  killed,  for  if  it  be  taken  away  it  subject^ 
the  party  to  the  penalty  for  having  game  in  his 
possession.     But  this  must  be  taken  with  soine 
qualification,  and  it  will  be  competent  for  the 
party  to  shew,  that  he  was  justified  in  taking  the 
game.     For  in  Warneford  v.  Kendall  (  h)  it  was 
decided  that  the  possession  of  game  by  a  ser- 
vant employed  to  detect  poachers,  who  took  it 
up  after  it  had  been  killed  by  a  stranger  on  the 
manor,  in  order  to  carry  it  to  the  lord,  is  not  a 
possession  within  the  penalty  of  the  game-Uws. 
And  Lord  Ellenborough  said,  ^'  The  question  is 
whetherthe  possession  ofthe  defendant  were  such 
as  to  constitute  an  offence,  and  to  subject  him  to 
a  penalty  under  the  statute  ?   He  did  not  claim  the 
hare  as  his  property,  or  acquire  the  possession  of 
it  for  himself,  but  for  his  master,  on  whose  manor 
it  was  taken :  and  if  this  be  an  offence  no  cas€ 

•        •  -         *  ■ 

pan  be  stated  in  which  an  unqualified  person  can 
innocently  coqie  in  contact  with  game.  It  ijnay 
as  well  be  said  that  if  a  qualified  man  returning 
home  with  a  bag  of  game  were  to  fall  from  his 
horse,  another  could  not  lawfully  take  up  the  bag 
in  order  to  assist  the  owner."  The  case  of  Molton 
V.  Cheesely  must  have  been  imperfectly  stated 
And  Gpose,  J.  observed,  '^  that  the  possession  of 
the  game  by  the  defendant  was  rather  for  the 


TV 


(h)  10  East  19. -*- Post,  Appendix,  1344. 
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purpose  of  protecting  the  game  than  in  breach  of 
the  laws  for  preserting  it. 


Pr.  TAKIKO 


IV.   OFFENCE  OF  TAKING  EGGS  OF  GAME,    &fc. 

Besides  these  proTisions  which  relaite  to  the 
gameitself,  there  are  several  for  the  preservation  ^"^j'JJJ^ 
of  their  eggs.  By  the  S5 Hen.  8.  c.  U.S.  5,  (A), 
(which  the  3  &  4  Edw.  6.  c.  7.  s.  2.  declares  shall 
continae,  though  the  other  sections  are  repealed,) 
it  is  enacted  that  no  person  shall,  between  the  Isfe 
day  of  March  and  the  last  day  of  June,  take  or 
destroy  any  eggs  of  any  kind  of  wild  fowl,  from  or 
in  any  nest,  place,  or  places  they  shall  chance  to 
belaid,  upon  pain  of  imprisonment  for  one  year, 
and  of  forfeiting  20rf*  for  every  egg  of  a  crane  or 
bastardj  8^.  of  bittour,  heron,  or  shovelard,  and 
Id.  of  every  mallard,  teal,  or  other  wild  fowl, 
half  to  the  king  and  half  to  the  party  suing. 

By  the  2  J.  1.  c.  27.  s.  2.  (/),  it  is  enacted  that 
all  and  every  person  and  persons  who  shall  take 
the  eggs  of  any  pheasant,  partridge,  or  swanSj 
out  of  their  nests,  or  willingly  break,  spoil,  or  de^ 
stroy  the  same  in  the  nests,  and  shall  be  con* 
victed  by  his  confession,  or  the  testimony  of  two 
witnesses,  before  two  justices,  he  shall  forfeit  20^. 
for  every  such  egg« 

(h)  Poftj  Appeadit,  384.         (0  Post^  Appendix,  421. 


(    110    ) 


REATB,  &C. 


V.  OFFENCE  OF    BURNING   HEATrf,   &C. 

BUKNTKo  It  is  provided  by  the  4  &  5  W.  &  M.  c.  23. 
s.  11.  {k)  that,  •*  for  the  better  preserving  the  red 
•«  and  black  game  of  grouse^  no  person  on  anjr 
**  mountains,  hills,  heaths,  moors,  forests,  chases, 
'•  or  other  wastes,  shall  presume  to  bum,  between 
"  tfie  2d  February  and  24th  June,  any  grig,  ling, 
"  heath,  furze,  goss,  or  fern,  upon  parn  that 
•*  the  offender  shall  be  committed  to  the  House  of 
*'  Correction  for  any  time  not  exceeding  one 
'*  month,  and  not  less  than  ten  days^  there  to  be 
*^  whipt  and  kept  to  hard  labour."  As  this  act 
gives  no  direction  how  such  offenders  shall  be 
convicted,  the  only  course  of  proceeding  upon  it 
is  by  indictment  (/).  But  the  38  Geo.  2.  c.  19. 
s.  3.  (m)  contains  a  general  regulation  upon  this 
subject,  and  enacts,  that  if  any  person,  not  hav* 
ing  a  right  or  legal  licence  to  do  the  same,  shall 
set  fire  to,  burn,  or  destroy,  or  shall  abet,  aid, 
or  assist  in  or  at  the  burning  or  destroying  of  any 
goss,  furze,  or  fern,  growing  or  being  in  or 
upon  any  forest  or  chase  in  England,  without 
the  licence  or  consent  of  the  owner  or  proprie- 
tor, or  ther  person  chiefly  intrusted  with  the 
care  of  such  forest  or  chase,  upon  conviction  be- 
fore one  justice,  or  confession,  or  on  the  oath  of 

(k)  Post,  Appendix,  465.  the  coniitx  of  Nottingban, 

(ly    Qurn's    Justice,    tit.  5  Ado.  c.  14.  s.  5.  post,  Ap* 

Came,  466.-4  Term  Rep.  pcndix,480. 

302.    As  to  the  bnniiDg  of  (m)  Post,  Appendix^  f51» 

ling  in  Sherwood  Forest,  in 
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Ill 


a  witness,  or  within  view  of  the  justice,  shall  for-  v.  bprniko 
feit  not  less  than  2/.  or  more  than  51.  one  half  to  "*^'^"'  ^^' 
the  informer  and  one  half  to  the  poor  of  the  pa-^ 
rish.  There  are  some  directions  concerning 
burning  ling,  &c.  in  particular  places,  which  are 
of  the  same  kind  as  this  general  provision,  and  it 
will  therefore  be  unnecessary  here  to  mention 
them* 
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CHAPTER  VI. 


OF    THE    LAW   RELATING   TO   DEER,  RABBITS, 

AND  PIGEONS. 

TThERE  are  some  peculiar  regulations  relating 
to  particular  game  and  animals,  such  as  Deer, 
Rabbits,  and  Pigeons,  which  we  will  consider  ia 
this  chapter* 

I.  LAW  llEUTING  TO  DEER* 

n  PEM.        The  law  relating    to  deer  may  be  arranged 
1.  Property  at  yQ(]ej.  i^jg  three  following  heads; — First,  with 
respect  to  the  property  m  them,  by  the  common 
law ;  secondly,  by  the  ancient  statutes ;  and  last- 
ly, the  existing  regulations  against  taking  them. 

Formerly  deer,  like  other  animals,  fer^  na- 
turae, were,  not  the  subjects  of  absolute  property, 
and  a  person  could  only  have  a  property  in  them 
ratione  loci,  unless  they  were  tame  and  re* 
claimed ;  and  even  if  the  king's  deer  escaped 
from  his  forest,  it  was  lawful  for  any  one  to  kill 
them,  when  upon  his  land(a}>  and  it  was  not  pu- 
nishable criminally  to  take  away  deer,  unless  they 

were  tame  and  reclaimed,  and  being  ferae  naturae 

■  '  ~    ■    '    ■    -It      ~         ■    ■  — 

(a)  P«r  Hoaghton,  J.  in    Rep.  3.  4.  SO.  post^  Appen- 
Dael  T.  Saunders^  2    Roll,    diz,  SK)3« 
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they  were  not  distrainable ;  aud  where  a  man  ldbss* 
brought  an  action  for  chasing  and  taking  away 
deer,  hares,  rabbits,  &c.  it  was  considered  incor- 
rect to  say  suoSf  because  he  has  them  only  for  his 
game  and  pleasure  ratione  privilegii,  whilst  they 
are  in  his  park,  warren,  &c.  and  not  being  per- 
sonal property,  but  as  incident  to  the  park,  &c. 
where  they  were,  if  the  owner  of  the  park  died, 
the  deer  went  to  his  heir,  and  not  to  his  execu- 
tors (6). 

Thus,  IB  the  case  of  the  Abbot  de  Dieu  v.  T. 
S.  (^r),  it  was  considered,  that  when  deer  escape 
out  of  the  verge  of  the  [forest,  the  property  is 
out  of  the  king ;  because  the  possession  oC  land 
creates  the  property  in  such  beasts ;  for  if  a  man 
hunt  in  my  park,  I  must  declare  quod  parcum 
/regit,  and  feras  ibidem  cepit,  &c. ;  but  not  feras 
ineas,  for  if  they  are  out  of  my  park,  occupanti 
conceditur.  Though  it  was  insisted,  that  if  a 
stag  go  out  of  the  forest,  and  the  foresters  follow 
him,  and  make  proclamation  in  the  next  vill,  after 
such  proclamation  it  is  not  lawful  for  any  one  to 
take  him.  And  in  a  case  in  the  Year  Book  ( d), 
it  was  held,  that  if  one  grant  a  deer  to  another, 
the  grant  is  void,  because  a  person  cannot  grant 
that  which  he  has  not  in  himself,  and  no  property 
lies  in  deer,  for  they  are  feras  naturae,  and  wild 
beasts,  and  the  property  can  be  in  no  one  -,  and. 


(b)  Per  Willes,  Ch.  J.  in        (c)  Year  Book,  7  Hen.  c. 
Da?ies  ▼.  Powell,     Willes.     C.  post,  Appendii,  7Sl. 
Rep.  46.    post,    Appendix,        (d)  18  Edw.  4.  p%  18. potty 
106*3.  Appendix,  77 &• 
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ff«  ME«.     before  the  statute,  if  any  man  had  taken  away 
deer,  and  killed  them,  he  would  ha?e  no  remedy  ; 
and  if  a  man  grants  omnia  averia  sua,  the  deer 
enclosed  in  the  park  pass  not ;  and  yet,  if  he  be 
^outlawed  in  trespass,  the  king  shall  kill  and  dis* 
pose  of  them  to  his.  own  use ;  and  there  is  a  dit- 
ierence  where  a  person  has  a  thing  by  reason  of 
the  nature  of  the  thing  itself,  and  where  by  rea- 
son of  his  land;  as,  in  the  first  case,  he  has  the 
beasts  by  reason  of  the  nature  of  the  beasts  them- 
selves, but  the  deer  he  has  by  reason  of  his  park, 
and  not  by  reason  of  themselves.    In  a  subse- 
quent case  (e),  an  indictment  for  killing  a  hart 
proclaimed  was  objected  to,  because  it  did  not 
atate  in  what  place  the  defendant  had  killed  it, 
and  if  it  were  out  of  the  bounds  of  the  foresit  it 
was  lawful  for  him  to  kill  it.  In  another  case  (/), 
where  tlie  plaintiff    had   entered    the  queen^s 
forest,  and  driven  out  a  deer,  and  killed  it  on  his 
own  land,  upon  which  the  forester  came  and 
took  away  the  deer,  and  the  plaintiff  for  this 
brought  an  action  of  trespass  against  him,  he 
failed  in  hts  action  merely  on  the  ground  of  the 
Jocal  property  of  the  queen  in  the  deer  not  be* 
ing  divested  by  tlie  wrongful  act  of  the  plaintiff; 
and  the  Court  admitted  the  g«jeral  rule,  that 
these  beasts,  which  are  fer»  naturae,  belong  te 
him  ]Q  whost  possession  they  are,  but  if  they  are 


ie)  YeBrRoaki^i  ,Ifcn.  8.  p.  SO.  p«Kt,    Appendix, 

7.  p..  SO.    psat,  Appendix,  aos.   See  alio  {lost,  Appea. 

T^  dtx,  825. 

(/)  Year  Book,  19  Hen. 
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at  large^  then  capiat  qui  capere  possit  i  but  if  i«  x>E£ft. 
they  are  ooce  in  possession^  it  is  not  lawful  for 
any  <Nie  to  take  tliem  out  of  it ;  and  that,  in  this 
case,  the  hart  was  in  possession,  and  then  it  was 
not  lawful  for  any  one  to  chase  it,  or  take  it  out 
of  sach  possession ;  though,  if  it  had  strayed  out, 
of  its  own  accord,  then  any  one  might  have 
taken  it.  So  if  wy  park  adjoins  your's>  and  my 
stags  come  into  your  park,  I  cannot  retake 
them ;  but  if  you  break  my  pales,  and  chase 
them  out  of  my  park,  then  I  may  retake  them. 

If  deer  escape  from  a  forest,  a  person  may 
chase  them  from  his  land  with  dogs,  provided  he 
call  them  back  before  they  enter  the  forest  (g). 
But  if  a  person  be  trespassing  out  of  a  close,  in  a 
foot-path,  be  is  liable  in  trespass  for  bis  dogs 
killing  a  deer,  though  he  endeavoured  to  re<* 
strain  them ;  the  defendant  being  responsible  for 
the  consequence  of  his  illegal  entry  into  the 
close  ^A^,  And  a  park-keeper  may  legally 
shoot  dogs  ^hich,  having  chased  a  deer  out  of 
private  ground  into  a  park,  pursue  and  kill  it 
there  (i). 

Bi|t  the  nature  of  property  in  deer  is  now  con* 
siderably  changed,  by  modern  decisions.  In  the 
case  of  Daviejs  v.  Powell  ( k),  an  action  of  tres- 
pass was    brought  for    entering  the  plaintifTs 


MM^B 


(g)  Year  Book,  18  Hen.  post,  Appendix,  1143. 

e.  p.    91.  post,  Appendix,  (t)  Barring  ton?.  Turner,  3 

740.  and  Millan  t.  Fawdreg,  Letinz.  28.  post.  Appendix, 

LAtch,  liSO.  post,  Appendix,  964. 

994.  (Jl)  Willes.  Rep.  46.  post, 

(k)  Beckwitb  ▼.  Shoredike  Appendix,  1061. 
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i.  DEEB.  close,  and  taking  and  carrying  away  deer;  and 
the  defence  was»  that  it  was  done  under  a  dis- 
tress for  rent,  and  it  did  not  appear  that  the 
close  was  a  lawful  park,  but  that  it  had  been  de* 
mised  by  indenture  to  the  plaintiff,  without  par- 
ticularly specifying  the  deer,  but  with  a  cove- 
nant from  the  plaintiff  to  keep  up,  during  the 
term,  100  living  deer;  and  it  was  held  that  the 
deer  were  distrainable  for  the  rent  in  arrear 
And  Lord  Ch.  J.  Willes,  after  noticing  the  ancient 
law,  observed,  "  Deer  were  formerly  kept  only 
in  forests,  or  chases,  or  such  parks  as  were  so 
either  by  grant  or  prescription,  and  were  consi- 
dered  rather  as  things  of  pleasure  than  of  profit ; 
but  now  they  are  frequently  kept  in  enclosed 
grounds,  which  are  not  properly  parks,  and  are 
kept  principally  for  the  sake  of  profit,  and  there* 
fore  must  be  considered  as  other  cattle.  That 
possibly  in  the  case  of  a  park,  properly  so  called, 
which  must,  be  either  by  grant  or  prescription^ 
the  deer  may  in  some  measure  be  said  to  be  in- 
cident to  the  park,  and  might  not  be  distrain- 
able, and  Would  go  to  the  heir  and  not  to  the 
executor;  but  that,  with  respect  to  other  en- 
closed grounds,  when  the  nature  of  things 
changes  the  rules  of  law  must  change  too;  when 
it  was  holden  that  deer  were  not  distrainable,  it 
was  because  they  were  kept  principally  for  plea- 
sure, and  not  for  profit,  and  were  not  sold  and 
turned  into  money,  as  they  are  now.  But  now 
they  are  become  as  much  a  sort  of  husbandry  as 
horses,  cows,  sheep,  or  any  other  cattle.     When* 
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er^r  they  are  so,  and  it  is  aniversally  kDOwn,  it  j,  sbir. 
would  be  ridiculous  to  say  that,  when  they  are 
kept  merely  for  profit,  they  are  not  distrainable 
as  other  cattle,  though  it  has  been  holden  they 
were  not  so  when  kept  merely  for  pleasure. 
Bat  with  respect  to  deer  in  forests^  chases,  and 
parks,  properly  so  called,  the  Court  made  no 
determination.  Tythe  is  not  payable  of  com- 
men  right  of  things  feras  naturae,  as  of  deer  in  a 
park(/),  but  by  speeial  custom  tythe  msiy  be 
ilue  (m). 

Sccandfyi  we  have  to  consider  the  ancient  sta-  sdly,  Ancient 
totes  relating  to  deer,  and  the  decisions  upon  them.  decMions 
It  was  provided  by  the  Charta  ForestaB(w),  that  no  ''P^"  '**^"*' 
man  should  thereafter  lose  either  life  or  member 
for  killing  the  king's  deer,  but  should  pay  a  griev- 
ODS  fine,  or  be  imprisoned  for  a  year  and  day ;  and 
if  he  should  find  sureties,  he  should  then  be  dis- 
charged, if  not,  he  should  abjure  tlie  realm.  And 
by  the  same  statute  it  was  provided,  that  an 
archbishop,  bishop,  earl,  or  baron,  coming  to 
the    king  at  his  command,   may,    in  passing 
through  the  forest,  kill  one  or  two  of  the  king's 
deer.    By  the  Stat.  Westm.  the  First  (o)y  it  was 
provided   that  trespassers  in  parks  and    ponds 
ahould  pay  great  amends  for  their  trespasses,  and 

(0  Com.  Dig.  tit.  Dismcs,  849.— Cooper  t.    Andrewi, 
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f.  PBEK.     be  imprisoned  three  years,  and  make  fin^  at  the 
king's  pleasure.     And  by  the  Statute  de  Male- 
factoribus  in  parcis  (p),  it  was  enacted,  "  That 
any  forester,  parker,  or  warrener,  finding  any 
trespassers  wandering  within  his  liberty,  intend^ 
)ng  to   do  damage  therein,  and  will  not  3rietd 
themselves,  he  may  seize  them,  and  if  he  kill 
them  in  the  attempt  he  shall  not  be  liable  to  any 
punishment."    The   I  Hen  7.  c.  7.  (f)t*iiiakes 
the  unlawful  hunting  by  night,    and  conceal- 
ment of  it,  a  felony.     And  the  19  Hen.  7.  c. 
Il.(r)  prohibits  any  person,  not  having  a  park* 
chase,   or  forest  of  his  own,  from  keeping  any 
nets,  or  deer  hayes,  or  buckstalls,  upon  pain  of 
forfeiting  10/.  per  month ;  and  subjects  a  party 
stalking  with  any  bush  or  beast  to  any  deer,  un- 
less in  his  own   ground,  to  10/.  penalty.     The 
81  Hen.  8.  c   12.  (s)  makes  it  felony  in  the 
day-time,  when  disguised,  to   enter  the  fcH*est, 
chase,  or  park  of  any  of  the  royal  family,  with 
intent  to  steal  deer,  or  drive  them  out.     The 
5  Eliz.  c.  21.  s.  3.  (/)  again  alters  the  law,  and 
makes  it  only  three  months  imprisonment,  and 
treble  damages  for  entering  a  park  or  groun4 
where  deer  are  kept,  and  driving  out  or  killing 
the  deer.     The  buying  or  selling  of  deer  is  pro* 
bibited  by  the  2  J.  I.e.  27.  s.  4. (?/),  under  pain 
of  40,9.  for  each  deer.     And  the  3  J.  1.  c.  IS.(jr) 
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subjects  perBDDS  who  enter  a  park^  and  hunt  or  x^m. 
kill  any  deer  witboak  the  leave  of  the  owner  or 
occopter»  to  three  months  imprisonment  and 
treble  damages  and  costs,  and  authorizes  any  per* 
SOD,  having  a  freehold  estate  of  100/.  to  seize  all 
guns,  buckstalisy  &c.  kept  or  used  to  kill  deer. 
And  the  7  J*  !•  c.  13.  (y)  declares,  that  the  same 
shall  be  an  offence,  whether  committed  in  the 
day  or  night,  and  enables  the  party  grieved  t0 
recover  10/.  or  treble  damages  at  his  election* 

The  13  C.  S.  o.  10.  (z)  subjects  the  offender  to 
six  months  imprisonment,  and  20L  penalty.  The 
Stat.  3  W.  &  M.  c.  10.  (£2)  subjects  a  person^ 
who  has  been  once  convicted,  to  a  penalty  of  90/« 
for  any  snbeequent  coursing  or  hunting,  where  no 
deer  is  taken,  and  to  301.  if  any  be  taken,  and 
anthorizes  constables,  by  warrant  from  a  justioe 
of  the  peace,  to  search  for  deer,  and  makes  it 
punishable  with  three  months  imprisonment  in 
the  night*time  to  pull  down  the  pales  or  walls  of 
any  park  or  enclosed  ground  where  deer  are  kept. 
The  5  Geo.  1.  c.  15.  (b)  contains  several  regula- 
tions with  regard  to  the  mode  of  conviction,  and 
the  removal  of  proceedings,  and  subjects  foresters^ 
park-keepers,  and  other  officers,  to  ^0/.  for  every 
deer  killed  or  taken  away,  and  enlarges  the 
peniAty  for  destroying  the  fences  of  parks.  The 
6  Geo.  1  .c.  28.  (c)  enacts ' '  That  if  any  pensoo  shall 
enter  any  park,   paddock,    or   other   enclosed 
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1.  ovut.  gronnd^  where  deer  are  usually  kept,  and  shall 
wound  or  kill  any  deer,  shall  be  transported  Ibr 
seven  years."  The  Act  9  Geo.  1.  c.  2S.(<2)  com- 
monly called  the  Black  Act,  (  which  is  considered 
as  virtually  repealed  as  to  this  purpose  by  16 
Geo.  3.  c.  SO.)  enacted,  "That  if  any  person  shall 
unlawfully  hunt,  wound,  kill,  destroy  or  steal  any 
red  or  fallow  deer,  fed  or  kept  in  any  places  in  any 
of  the  king's  forests  or  chases,  which  are  or  shall 
be  enclosed  with  pales,  rails,  or  other  fences,  he 
shall  be  guilty  of  felony  without  benefit  of  clergy.*' 
The  Statute  10  Geo.  3.  c.  32.  s.  7.(0  which,  as 
far  as  relates  to  the  taking  of  deer,  is  abo  virtually 
repealed  by  the  16  Geo.  3.  c.  SO.enacted,  '<  That 
if  any  person  who  has  been  convicted  of  unlaw* 
fully  coursing,  hunting,  taking  in  toils,  killiogy 
wounding,  or  taking  away  any  red  or  fallow  deer, 
in  any  open  or  unenclosed  forest,  or  chase,  where 
deer  are  usually  kept,  and  shall  be  guilty  of  a 
second  offence,  he  shall  be  transported  for  seven 
years ;  and  that  if  any  armed  person  shall  enter  a 
forest,  chase,  or  park,  wherein  deer  are  usually 
kept,  whether  enclosed  or  not,  with  intent  to  take 
deer,  and  shall  unlawfully  beat  any  keeper  thereof 
in  the  eicecution  of  his  office,  he  shall  be  trans* 
ported  for  seven  years.'* 

Upon  the  Stat.  lHen.7.c.7.C/)  it  was  considered 
by  Lord  Coke(^),  that,  on  the  clause  concerning 
concealment  of  the  offence,  it  must  be  a  judicial 
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concealment  to  constitute  the  felony,  and  not  ah    i.  »um. 
extrajudicial  one  before  one  of  the  council,  or  a 
justice  of  the  peace ;  and  that  before  the  con- 
cealment can  be  a  felony,  the  party  must  be 
ccmvicted  of  the  hunting  upon  Not  Guilty  pleaded 
first ;  and  after  such  conviction,  then  he  must  be 
indicted  again  upon  the  whole  matter,  that  he  - 
feloniously  did  conceal  it  against  the  form  of  the 
statute ;  and  if  the  offender,  upon  the  first  iii- 
dictment^  confesses  the  offence,  then  it  is  such  a 
judicial  confession  as  the  act  intended,  and  no 
felony  within  it.     But  Lord  Hale  (h)  disputes  this 
extraordinary  exposition,  which  is  contrary  to 
the  decisions  on  the  subject  (/ ) ;  for  Manklove  (k) 
was  indicted  on  this  statute,  that  being  examined 
before  a  justice  of  the  peace,  he  denied  having 
done  it,  on  which  indictment  he  was  convicted 
for  the  denial ;  and  Montague,  Ch,  J.said,'*  That 
there  were  four  things  necessary,    under  this 
statute,  to  make  it  a  felony,  first,  information 
given  to  the  justice  of  the  peace  of  the  offence ; 
secondly,  his  warrant  made  thereon ;  thirdly,  the 
examination  of  the  offence ;   and,  fourthly,  the 
denial  of  the  offender/'    And  it  was  held  in  the 
case  of  Wormall  and  others  (/)i  where  three  were 
indicted  for  killing  a  park-keeper,  that  when  they 
were  pursued,  they  ought  to  have  submitted,  and 
that  though  one  of  the  keepers  first  hurt  one  of 
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X.  ])££&•     the  defendants,  who  then  turned  back  and  kiUed 
hio),  this  was  murder  in  all. 

In  the  King  v«  DraJce(in),  leveral  objections 
were  taken  to  a  conviction  upon  the  Statute  13 
C«  2.  c.  10.  and  the  Court  held,  that  the  <^ence 
was  hunting  the  deer,  and  that  though  it  was 
necessary  to  allege  that  the  offence  was  com<- 
snitted  without  the  consent  of  the  owner  of  the 
park,  the  statement,  in  the  commencement  of  the 
indictment, .  that  the  offenders  entered  the  park 
without  this  consent,  extended  over  the  whole 
indictm^at,  and  that  each  defendant  was  liable  to 
a  penalty  of  30/.  ( /z ) ;  and  it  was  held  (tlioagh 
this  is  contrary  to  the  modem  determinations) 
that  the  oath  of  the  informer  was  sufficient. 

In  the  King  v.  Pulleo  (o)^  a  conviction  on  the 
Statute  13  C.2.  c.  10.  was  aflBrmed,  though  it  did 
not  state  the  particulars  of  the  evidence  given  by 
the  witness,  and  it  was  decided  that  this  statute 
was  to  be  intended  only  of  clandestine  hnotiii^, 
and  not  where  the  party  does  it  only  to  assert  a 
right.  It  was  held,  however,  that  the.  time  of 
the  conviction,  and  also  the  offence  must  appear; 
because  the  prosecution  must  Im  within  six 
•months  after  the  offence  committed. 

In  the  case  of  the  King  v.  Chandler  (/>),  se- 
veral exceptions  were  taken  to  a  conviction  on 
the  Stat.  3  and  A  W.  &  M.  c.    10.  and  over- 
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rated  ;  and  it  was  held»  that  the  manner  of  the  '•  ^"^' 
kiUing  need  not  be  shewn  specially,  and  that  it 
18  not  necessary  to  lay  the  offence  to  have  been 
coomiitted  on  any  certain  day,  and  that  it  is  suffi- 
cient  if  it  be  laid  between  such  a  day  and  such  a 
day  (q) ;  nor  is  it  necessary  to  conclude  contra 
pacero* 

In  the  King  v.  Speed,  an  exception  was  taken, 
that  to  a  conviction  of  the  same  statute,  that  illi- 
cite  occidit  is  not  sufficient,  but  it  ought  to  say 
furtive  or  carranimu  furandi ;  but  (r)  Lord  Holt 
said,  *'  Jf  there  is  a  pretence  of  right,  we  ought 
to  suppose,  that    the  justice  before  whom  the 
conviction  for  deer*8tealing  took  place,  would  do 
fight  to  acquit  the  defendant.    The  extent  of  the 
act  was  to  prevent  killing  in  a  clandestine  man« 
oer  by  stealth ;   but  it  is  enough  to  lay  the  fact 
in  the  words  of  the  act  of  parliament,  and  that 
ought  to  be  admitted  upon  evidence.     The  title 
of  the  act  is  against  deer-stealers,  but  there  is 
liot  any  such  word  in  the  body  of  it.    And  there* 
Sofe  if  there  was  a  dispute  concerning  the  limits 
of  a  walk  in  a  forest,  and  one  claims  as  part  of 
his  walk,  what  is  in  fact  part  of  the  division  of 
another,   and  accordingly  kills  deer  there,  the 
case  is  out  of  the  intent  of  the  act,  but  plainly 
within  the  words.     The  intent  of  the  act  was  to 
ponish  rogues  and  vagabonds,  and  not  to  punish 
persons,   who,   by  mistake    in    the    execution 

n _     _  I 
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T.nfft.  of  their  trusts  exceed  what  the  law  warrants* 
If  the  keeper  of  a  walk  gives  leave  to  a  third  per^ 
son  to  kill  a  deer»  though  this  licence  does  not 
give  sufficient  authority  to  the  third  person  to 
kill  it,  yet  it  will  not  be  an  unlawful  killing  withia 
the  statute,  because  there  is  a  colour  of  right. 

In  the  Queen  v.  Moore  {s)  a  conviction  was 
quashed,  because  it  said  only  that  the  defendant 
killed  deer  in  a  certain  place,  where  they  had 
been  usually  kept,  and  did  not  say  enclosed.  And 
in  the  Queen  v.  Whistler  (t),  it  was  held  by  three 
judges,  against  the  opinion  of  Lord  Holt,  *^  that 
a  man  who  assists  another  to  kill  deer,  and  lends 
him  any  thing  for  that  purpose,  is  liable  to  the 
penalties  of  the  3  and  4  W.  &  M.  c.    10.  (u) 
made  in  terms  only  against  persons  killing  deer.*' 
In  the  Queen  v.  Allenby  and  others  (x),  a  con- 
viction for  deer  stealing  was  quashed,  because  it 
was  only  alleged  that  the  defendant  killed  it  in  a 
park,  without  adding,  where  deer  used  to  be  kept. 
And  in  the  Queen  v.  Simpson  {y)  it  was  decided 
that  the  justices  of  the  peace  may  convict  the 
offender  in  his  absence  upon  his  default  to  appear, 
being  duly  summoned.    And  in  the  case  of  the 
King  v.  Dore  (z),  it  was  held  that  a  man  might 
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be  convicted  of  deer  stealing  upon  his  confession  i^pum, 
to  a  witness  who  deposes  before  the  justice,  though 
it  does  not  appear  that  he  confessed  the  killing 
the  particular  deer  mentioned  in  the  information. 
And  it  was  also  held  that  upon  affirmance  of  a 
coHTiction  for  deer  steaHng,  the  prosecutor's 
costs  are  to  be  taxed  as  between  attorney  and 
client.  And  in  the  King  v.Calcutt  and  others  (a), 
it  was  held,  that  in  a  conviction  for  killing  deer 
i  n  the  purlieu  of  the  forest,  it  is  not  necessary  to 
allege  that  deer  were  usually  kept  there. 

Thirdly,  the  Statute  16  Geo.  3.  c.  30.  (&),  the  sdiy,  the  i6 
S7th  section  of  which  expressly  repeals  nine  of  and  mbsa-  * 
the  statutes  which  we  have  stated  in  the  second  J"?'  /^"J!" 

tions  and  de- 
part of  this  chapter,  and  the  42d  Geo.  3.  c.  107.  °*'<^"  ^^^ 

on* 

knd  which  in  part  repeals  the  l6th  Geo.  3.  and 
the  51st  Geo.  3.  c.  120.  are  the  existing  regula"* 
tions  relative  to  the  unlawful  taking  of  deer. 

By  the  16  Geo.  3.  c.  30.  (c)  any  person  hunt* 
ing,  taking,  shooting  at,  wounding  or  killing  any 
red  or  fallow  deer,  in  ^ny  forest,  chase,  purlieu, 
or  ancient  wsdk,  whether  enclosed  or  not,  or  in 
any  enclosed  park^  paddock,  wood,  or  other  en- 
^osed  ground,  where  deer  are  usually  kept,  with* 
out  being  duly  authorized,  and  others  aiding, 
abetting,  or  assisting  therein,  the  person  attempt- 
ing to  kill  shall  forfeit  30/.  the  person  killing  30/. 
for  every  deer,  and,  if  he  be  a  keeper,  double 

the  penalty,  and,  for  a  second  offence,  the  of- 
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fender  shall  be  transported,  and  directs  the  courM 
of  proceeding.  It  then  enacts,  in  the  8th  section, 
<<  that  if  any  person  or  persons  shall  wilfully  puli 
down  or  destroy  the  pales,  or  part  of  the  walls  of 
any  forest,  estate,  purlieu,  ancient  walk,  park» 
paddock,  wood,  or  other  ground,  where  any  red 
or  fallow  deer  shall  be  then  kept,  without  autho* 
rity,  every  person  so  offending  shall  forfeit  the 
same  penalty  as  for  the  first  offence." 

The  9th  section  authorizes  park-keepers  and 
other  persons  intrusted  with  the  care  of  deer,  to 
seize  any  armed  person  who  may  be  found  in 
such  places,  and  subjects  them,  in  case  of  forcible 
resistance,  and  of  beating  such  park-keeper,  to 
transportation  for  seven  years. 

The  42  Geo.  3.  c.  107.  (rf)  materially  alters 
the  penalties  of  these  offences.  The  6th  section 
expressly  repeals  the  penalties  of  forfeitures  and 
punishments  provided  by  the  1 6  Geo.  3.  for  the 
unlawful  hunting,  or  killing  of  deer  in  the  places 
mentioned  in  that  statute,  and  makes  it  ^felony,  with 
the  punishment  of  transportation  for  seven  years, 
for  hunting  or  killing,  or  assisting  in  hunting  or 
Jcilling,  any  red  or  fallow  deer,  kept  or  being  in 
any  forest,  chase,  purlieu,  or  other  ancient  Walk, 
or  any  enclosed  park,  paddock,  wood,  or  other 
enclosed  ground,  where  deer  are  usually  kept 
The  sec<md  section  makes  distinction  as  to  the 
degree  of  criminality,  and  the  punishment  of 
hunting  or  killing  deer  in  the  unenclosed  part  of 


(J)  Post,  Appendix,  667. 


RELATING  TO  DEER.  127 

any  forest^  chase,  purlieu,  or  ancient  walk,  and  i.  hebk. 
if  done  without  lawful  authority,  the  penalty  is 
50/.,  or  for  a  keeper  double  that  penalty ;  qnd  it 
enacts  that  all  the  provisions  of  the  16  Geo,  3. 
as  to  the  modes  of  recovery,  &c,  shall  be  applied 
to  this  act  And  the  4th  section  directs,  that 
where  a  person  has  been  convicted  of  any  of- 
fence under  either  of  these  two  acts,  for  which  a 
pecuniary  penalty  is  imposed,  and  shall  offend 
a  second  time,  he  shall  be  deemed  a  felo?i,  and 
transported  for  seven  years. 

The  recent  Statute  of  51  Geo.  3.  c.  120. 
gives  a  power  to  the  magistrate  to  mitigate  the 
penalty  of  50/.  for  hunting  or  killing  deer  in  the 
unenclosed  part  of  any  forest,  chase,  purlieu,  or 
ancient  walk  to  SO/. 

Af  any  of  the  decisions  on  the  former  acts  re-  Deebioiw. 
lative  to  deer,  which  are  not  now  in  force,  may 
still  be  applicable  in  the  construction  of  the  ex^ 
isting  regulations,  for  which  reason  I  have  stated 
them   in  detail   in  the  second  division  of  this  * 
subject. 

In  the  case  of  the  King  y.  Davis  (<?),  it  was  held 
that  though  the  16  €ko.  3.  c.  30.  expressly  re- 
peals several  of  the  acts  relative  to  deer  stealing, 
but  takes  no  notice  of  the  Black  Act,  9  Geo.  1 . 
c.  22.  yet  it  is  a  virtual  repeal  of  that  act,  because 
it  inflicts  a  milder  punishment  for  the  same  of- 
fence. Though  the  statutes  only  mention  red  or 
faHow  deer,  yet  the  cross  breeds,  9uch  as  what 

(«)  Leach.  Cr.  L.  Cases,     3  East.  PI.  Cr.    609.   and 
SOfi.  post^  Appeodixi  1200,    Leach.  C.  L.  Cases,  888, 892. 
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are  called  the  bastard  manald,  bred  from  a  nie-^ 
nald  buck  aud  a  fallow  doe,  are  within  the  act  (y). 
And  in  the  King  v.  Rogers  (g),  it  was  decided, 
that  to  support  an  indictment  on  the  42  Geo.  3. 
c.  107.  for  coursing  deer  in  an  enclosed  ground, 
it  is  necessary  on  the  part  of  the  prosecution  to 
call  the  oivner  of  the  deer  to  prove  that  he  did 
not  give  his  consent  to  the  prisoner  to  course 
them. 


II.  LAW  RELATING  TO  RABBITS. 

zx.  BABBITS.      In  considering   the    places  peculiarly  privi- 
leged for  game,  and  the  regulations  prohibiting 
the  killing  it  in  the  night,  we  have  noticed  some 
of  the  provisions  relative  to  rabbits  (A)  j  we  will 
now  consider  the  other  decisions  and  enactions 
relative  to  this  description  of  property.     Rab- 
bits are  not,  in  legal  acceptation,  game,  nor  are 
they  included  in  a  statute  relating  to  it,  unless 
expressly  named  (z).     In  many  respects  they  are 
considered   as  a  more  valuable  property  thaa 
game,  and  we  therefore,  find,  that  taking  them, 
in  some  cases,  is  much  more  penal. 
Commoner        In  the  reign  of  Elizabeth  (&),  it  was  decided, 
stroying  rab-  that  a  commoner  cannot  kill  rabbits  upon  the 
fcw«n^w^*'  common,  however  injurious  to  his  interest  in  the 

(/  )  Thos.  Heath's  case,  «  (A)  A n tc,  1 0 1 . 

East's   PL    Cr.    e09.   post,  (t)  Rex  t.  Yaitet,  1  Ld. 
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pasture,  and  that  if  be  do  he  is  liable  to  an  ac«  u.  ^t»it% 
tioa  of  trespass.      It  was  orged   for  the  com- 
moner, that  unless  he  could  kill  the  rabbits,  be 
would  be  without  remedy ;  but  it  was  answered 
by  the  Court,  that  he  might  have  an  action  on 
the   case  or  an  assize  for  putting  the  rabbits 
upon  the  land,  if  the  owner  of  the  land  leave 
not    sufficient  comnion   for  the    cattle  of  the 
commoner.     Af^ain,  in  Bellew  v.   Langdon  (/), 
the  same  point  was  decided.     And  the  Court 
said  a  rabbit  is  a  beast  of  warren  and  profitable 
as  deer  are,  and  are  not  to  be  compared  to  ver-> 
inin»  and  therefore  the  keeping  of  them  by  the 
owner  of  the  soil  is  lawful,  and  the  killing  of 
them  not  justifiable.  In  Haddesden  v.  Grisel  (m), 
the  Court  were  at  first  of  opinion  that  a  com-* 
moner  might  destroy  rabbits,  for  they  are  fera 
naturse,  and  that  a  commoner  hath  nothing  to 
do  with  the  land,  but  to  put  in  his  cattle,  and 
may  not  meddle  with  any  thing  of  the  lord's 
there,  as  the  lord  may  have  great  beasts  there, 
so  he  may  have  beasts  of  warren,  and  the  com* 
moner  cannot  destroy  them,  and  if  the  lord,  by 
reason  of  them,  should  surcharge  the  common, 
and  deprive  him  of  his  common,  he  ought  1tj> 
have  his  remedy  by  assize,  or  action  upon  t}^ 
case,  but  he  may  not  kill  the  conies.     Nor  can 
a  commoner  cast  down  or  fill  up  the  burrowf 
which  are  made  in  the  waste  where  he  has  right 


■«^»tf 
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II.  kAMVTs.  of  commoii  («).    In  Saodford  v.   Havil  (o),  an 
action  of  trespass  was  broaght  for  hunting  in 
th«  plaintiflT's.  free  warren,  and  killing  rabbits^ 
and  the  defendant  pleaded  a  right  of  common  in 
the  place  where  the  trespass  was   committed^ 
and  a  prescription  to  kill  rabbits  surcharging  the 
common,  as  appertaining  to  his  messuage ;  and 
judgment  was  given  for  the  plaintiff,  because  a 
man  cannot  make  such  a  prescription  in  the  free 
warren  and  freehold  of  another,  nor  can  he  pre« 
scribe  to  hunt,  kill,  and  carry  away  rabbits,  as 
appertaining  to  his  messuage.     Though  it  seems 
to  have  been  considered  that  a  man.  may  pre- 
scribe to  have  so  many  rabbits  to  spend  in  his 
house*    And  in  Carril  v.  Pack  (p),  it  was  held, 
that  coney  burrows  being  incident  to  a  free  war- 
ren^  a  commoner  cannot  l^;ally  kill  tbem  in  it» 
though  made  de  novo.  And  in  Gric6  v.  Lee  (g), 
it  was  held  that  a  commoner  may  support  an  ac- 
tion on.  the  case  for  making  so  many  rablHt  bur- 
rows as  to  destroy  the  common.    In  the  case  of 
Cooper  v.  Marshall  (r),  this  question  was  again 
brought  before  the  court  in  an  action  of  trespass 
for  entering  the  plaintiff's  close,  and  filling  up 
f he  rabbit  burrows  there,  and  there  was  a  Snd 
count  for  the  same  injury  in  the  plaintiff's  free 
}vacren,  and  the  defendant  justified  under  a  right 

«   (n)    Hawsef  r.  Hagbor.  (p)  3  Balst    115.  pwf, 

ton,  Cro.  Jac.  239.  post,  Ap-  Appendix,  867. 
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of^  common,  and  that  the  bai^owswere  oolaw-  ium^mmxt^ 
fully  newly  made  there,  whereby  the  common 
was  aorcharged  and  spoilt,  and  that  therefore  he 
fiUed  up  and  spoilt  the  burrows.     To  which  plea 
the  plaintiff  demurred,  and  after  a  review  of  the 
authorities  the  Court  held  the  justification  bad. 
•And  Lord  Mansfield  said«  *^  the  lord  has  a  right 
to  put  conies  upon  the  common.    If  the  lord 
surcharges,  the  commoner  is  injured  in  his  right 
of  common,  it  is  true,  but  what  is  the  common* 
er's  remedy  ?  not  to  abate,  not  to  be  his  own 
judge  in  a  complicated  question,  which  may  ad- 
mit of  nicety  to  determine :  there  is  a  certain 
line  to   be  drawn;    the   lord    has  a  right  so 
far  but.  no  farther,  yet  the  commoner  cannot 
destroy  or  drive  off  the  conies,  nor  consequently 
can  he  destroy  the  burrows,  which  is  in  effect 
destroying  the.  conies.    He  may  bring  his  assize 
or  action,,  but  he  cannot  be  his  own  judge. 
.    But  there  is  a  distinction  between  a  common- 
er's destroying  rabbits  put  on  the  waste  by  the 
lord,  and  a  party's  killing  them  when  they  get 
into  his  own  land  (s).     It  was  decided,  that  in 
the  latter  case,  the  owuer  of  the  land  might  kill 
the  rabbits,  for  which  reason  no  action  could  be 
supported  against  a  person  for  keeping  rabbits 
on.biis  own  land,  which  escaped  and  did  damage 
upon  the  lands  of  another.     So  in  a  subsequent 
case  (0»  it  was  even  held,  that  a  commoner  may 


(«)  C  ro.  Elfai.  647.  post,    Cro.  Car.  387.  pott,  Appen. 
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n.  ^tisBtn.  kill  rabbits  upon  the  waste  which  have  not  been 
put  on  by  the  lord,  nor  have  burrows  there,  bat 
have  escaped  from  the  adjoining  land,  ^and  that 
he  could  not  support  any  action  against  the 
owner  of  such  adjoining  land  for  keeping  rab-> 
bits,  however  injurious  to  the  commouj  nor  can 
rabbits  be  taken  damage  feasant,  and  conse- 
quently no  replevin  lies  for  them  {u). 

In  Sutton  V.  Moody  (x )  it  was  held  that  trei^ 
pass  for  entering  a  close,  though  not  a  free  war- 
ren, and  killing  the  plaintiff's  rabbits  there  is  sus- 
tainable, though  it  was  objected  that  rabbits  are 
fers^  naturse,  and  therefore  that  there  is  no  pro- 
perty in  them  in  any  one,  though  it  was  admitted 
that  for  hunting  in  a  free  warren  and  killing 
plaintiff's  rabbits  there,  trespass  is  sustainable, 
because  then  he  would  have  a  privileged  pro- 
perty in  them ;  but  Lord  Holt  observed^  ^*  a 
warren  is  a  privilege  to  use  his  land  for  such  a 
purpose,  and  a  man  may  have  s  warren  in  his 
own  land,  and  he  may  alienate  the  land  and  re- 
tain the  privilege  of  warren,  but  this  giver  Qo 
greater  property  in  the  rabbits  to  the  wartetter, 
for  the  property  arises  to  the  party  from  the  pos- 
session, and  therefore  if  a  man  keep  rabbits  ia 
his  close,  as  he  may,  he  has  a  possessory  property 
in  them  so  long  as  they  abide  there,  but  if  they 
run  into  the  land  of  his  neighbour  the  latter  may 
kill  them,  for  then  he  has  the  possessory  property^ 


(u)  Post,  Appeodii,  8^7,    post,  Appendix,    984.    aaA 
(r)    1  Ld.    iUym.    250.     1002. 
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Tilhe  is  not  payable  of  common  right  of  rabbits  n.  mm>t«. 
ID  a  warren,  but  it  may  be  by  custom  (y). 

With  respect  to  the  unlawful  taking  of  rabbits,  Unlawful  ta* 
thedl  Hen.  8.  c.  12.  fz)  made  it  felony   in  the  puoUbabie. 
night-time,  or  in  the  day»time,  if  disguised,  to 
take  any  rabUts  in  the  lawful  warren  of  the  king. 
The  S  J.  1.  c.  13.  s.  3.  Co)  subjects  persons  who 
shall,  in  the  night-time,  enter  any  park  or  en* 
dosed  ground,  and  take  any  conies,  to  three 
months  imprisonment  and  treble  damage  an4 
costs.    And  by  the  Statute  2d  and  93  C.  2 .  c.  SS. 
su  4.  (b)  it  is  enacted  ''  That  if  any  person  sliall  at 
any  time  enter  wrongfully  into  any   warren  or 
ground  lawfnlly  used  or  kept  for  the  breeding 
«  keeping  of  rabbits,  whether  it  be  enclosed  ot 
not,  and  there  diall  chase,  take,  or  kill  any  rab* 
bits,  and  shall  be  convicted  within  one  month 
before  one  justice  by  confession,  or  oath  of  one 
witness,  he  shall  be  imprisoned  three  months  and 
pay  treble  damages;"'  and  we  >have  seen  that 
the  5th  section  provides  a  penalty  not  exceeding 
lOtr.  and  damages  to  the  owner  in  the  discretion 
of  the  justice,  for  taking  rabbits  in  the  night-time 
CD  the  borders  of  warrens,  unless  he  be  owner  or 
occupier  of  tiie  ground,  or  person  employed  by 
him;  and  the  6th  sedinn  subjects  any  person 
setting  or  usmg  snares  for  the  taking  of  rabbits  to 
siaiilar  penalties.    The  9  Geo.  1.  made  it  fek>ny. 


(y)  Dftwes  ▼.  HttddleitOQ,  («)  Post,  Appendix,  38T. 
Cr«.  Car.  339.  post,  Appfn.  (a)  Post,  Appendix,  4«S. 
dix,  i»7.r-Coin.Dig.Di8«^,  (*)  Post,  Appendix,  447. 
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It.  RABBITS,  without  benefit  of  clergy,  for  any  person  armed 
and  disguised  to  appear  in  any  warren  or  place 
where  rabbits  are  usually  kept,  or  to  rob  such 
warren ;  but,  supposing  the  decision  in  Davis's 
case  as  to  deer  stealing  to  be  law,  this  Statute 
must  be  considered  as  virtually  repealed   by  the 
5  Geo.  3.  c.  14.  s.  6.  (c)  which  subjects  a  person 
to  transportation  for  seven   years,  who  in  the 
night-time  enters  into  any  warren  or  grounds 
lawfully  used  for  the  breeding  or  keeping  of 
conies^  whether  enclosed  or  not,  and  takes  or 
kills  any  rabbits,  against  the  will  of  the  owner  or 
occupier.     And  the  48  Geo.  3.  c.  SS.  {d)  makes 
it  necessary  for  every  person  who  shall  use  any 
^g>  gun,  net,  or  other  engine,  for  the  purpose 
of  taking  or  killing  rabbits,  to  take  out  a  game 
certificate ;  with  an  exception  as  to  the  taking 
or  destroying  rabbits  in  warrens  or  in  any  en- 
closed grounds  whatever,  or  by  any  person  in 
lands  in  his  occupation,  either  by  himself  or  by 
his   direction  or    command.     In    the   King  v. 
Gaites  (€)y    where    the   defendant    had    been 
convicted  of  killing  rabbits  in  a  private  warren, 
upon    an  information  before  a  justice   of  the 
peace,  and  was  fined  20^.,  the  conviction  was 
quashed  because  the  justice  had  no  authority  to 
set  a  fine  upon  a  man  for  such  offence ;  for  the 
Statute  22!  and  23  C.  S.  c.  25.  s.  4.  gives  treble 


(c)  Post,  Appendix,  6 14.  rabbits. 

In  East's  Picas  of  the  Crown,  (d)  Post,  Appendix,  679. 

t  Vol.  614.  the  9  Geo.  1.  is  (e)  1  Ld.  Raym.  151.  post, 

treated  as  stiU  in  force  as  to  Appendix,  981. 


RELATING  TO  GAME.     ^-  1^5 

damages  and  costs,  Init  no  &ie  ; '  and  thtf  Statute  it.  MAwnnu 
4  and  5  W.  &  M.  c.  23.  extends  only  to  game, 
which  cannot  be  extended  to  rabbits  kept  in  a 
private  warren. 

In  another  case  (/)  it  is  reported,  that  upon 
a  motion  to  quash  an  indictident>  for  entering  a 
warren  and  hunting  and  killing  rabbits  at  night, 
and  the  exception  was,  that  the  itidlctment  did 
not  conclude  contra  formam  statuti,  the  objec- 
tion was  ov^ruled  ;  and  the  Court  said,  if  a  per- 
son has  two  remedies,  the  one  by  act  of  parlia- 
ment, and  the  other  by  common  law,  and  takes 
one  of  them,  he  thereby  determines  his  election. 


III.  LAW  RELATING  TO  PIGEONS. 

With  respect  to  the  property  in  pigeons  and  m.  pjceoms. 
the  right  to  erect  a  dove  cote,  the  antient  ae-  mon  Uw. 
cisions  are  very  contradictory,  but  it  is  now 
established,  that  at  common  law  any  one  may 
keep  pigeons,  and  ihat  it  is  not  indictable  as  a 
nuisance  to  do  so,  nor  can  any  action  be  brought 
against  the  party  for  any  damage  they  might  do. 
And  before  the  statutes,  which  we  shall  presently 
notice,  any  one  might  shoot  them  whilst  on  his 
land,  without  being  liable  to  aii  action  (g),  be- 
cause there  is  no  property  in  them,  except  whilst 

(/)  12  Mod.  446.  post,     Car.  490.— 2  Roll.  Rep.  S> 
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1(1.  ria#0is$  tlity  tre  in  the  dove  cole.  Thus  in  the  Year 
Book  (A),  we  find  it  couidered  that  trespass  vi  et 
urmis  for  killiog  pigeons  merely,  is  not  main- 
tainable, bnt  it  should  be  for  breaking  bis  dove 
cote  and  killing  his  pigeons.  And  a  qua^e  is 
subjoined,  whether  an  action  on  the  case  could 
be  sustained»  since  the  doves  were  flying  and  had 
no  marks  by  which  they  might  be  known.  And 
in  the  Year  Book,  18  Edw.  $.  (i)  an  indictment 
for  entering  a  dove  cote  and  taking  20  young 
pigeons,  which  could  neither  go  nor  fly,  was  held 
good  at  common  law,  notwithstanding  an  excep«> 
tion  was  taken,  as  to  the  taking  the  pigeons, 
because  the  property  in  such  pigeons  was  al- 
ways in  him  to  whom  the  dove  cote  belonged, 
since  they  could  not  go  out,  and  he  could  take 
them  at  any  time  at  his  pleasure;  but  it  was 
said  that  it  would  have  been  otherwise  if  he 
had  been  indicted  for  taking  old  pigeons;  for 
the  law  adjudges  them  to  belong  to  no  person, 
and  the  property  in  them  to  be  in  no  one,  for 
they  go  out  over  all  the  country,  so  he  could  not 
take  them  at  pleasure,  and  therefore  if  a  person 
be  indicted  for  this,  the  indictment  is  void.  In 
Bond's  case  (kj^  it  appears  to  have  been  con- 
sidered to  be  illegal^  and  a  common  nuisance,  for 
any  one  but  the  lord  of  the  manor  or  the  parson 
of  the  parish  to  erect  a  dove  house.  In  a  sub*- 
sequent  case  (/)  it  was  considered  that  no  one 


(*)  16  £d«.  4.  p.  7.  post,  (Jfc)  Moors*!  Rep. 

^PPt1?"»  ^^^-    ,  Po»f,  Appendix,  eSK 

(0  P.  8.  Foft,  Appeadix,  (/)  Cro.   Elis.  447.  t^ 

^^^  Appendix,  aM» 


RELAYING  TO  PIGEONS.  137 

can  Meet  a  dore  bouse  bot  be  wlio  is  lord  of  die  "V  rioBovs. 
Biaiior»  and  if  any  other  private  man  erects  OQe» 
it  is  ponishable  in  the  leet  as  a  common  nni- 
saace  ;  but  no  action  upon  the  case  lies  by  any 
private  man  against  the  person  erecting  it^  and 
the  coort  said»  they  had  seen  it  to  be  inqoireA 
of  before  the  Lord  Dyer,  at  the  assizes,  as  a 
miisaooe.  From  Moyle  v.  Mayle  (m),  it  appears 
that  if  the  lessee  of  a  pigeon-hoMe  stop  the 
holes,  so  that  the  pigeons  cannot  build,  an 
actioo  of  waste  may  be  supported. 

In  the  case  of  Pratt  v.  Sterne  (n)^  Coke,  Ch) 
J.  said,  ^  There  is  not  any  reason  that  the  lord 
sboold  have  a  dove  cote  more  than  the  tenant,^ 
and  he  asked  the  question,  whether  under  the 
Stat.  Edw.  2.  which  **  inquiratar  de  dove  <^es 
erected  without  lioence,"  who  riiall  give  the 
licence.  But  it  appears  that  he  was  ultimately 
of  opinion  that  the  erectiiig  it  by  a  freeholder 
was  a  common  nuisance  inquiraUe  in  a  leet,  but 
the  other  judges  doubted,  and  the  decision  was 
made  upon  another  point 

This  disputed  point  was  finally  settled  in  the 
ease  of  Dewell  v.  Saunders  (41),  in  which  all  tha 
Court  agreed,  that  the  erecting  a  dove  cote  by  a 
freeholder  who  is  not  lord  of  the  manor,  nor 
owner  of  the  rectory,  .and  replenidiing  it  with 
doves,  is  not  any  nuisance  inquirable  or 


(«)  Owes,  66.  Post,  Ap.  to  890. 

psadii,  a4f7.  (o)Cro.  Jse.40O.s]iere, 

(fi)   1  Roll.  Rap.  800.—  ported  in  2  RoU  Rep.  3, 4t 

GodboH,  a59.~Cro.Jsc.  30.    and  Poph.    141.  poft^ 
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HI.  piGEovs.  i^ble  in  a  leet,  for  nothing  is  inqniraUe  there  and 
punishable  but  that  which  15  a  common  nuisance 
to  all  people;   but  this  erecting  a  dove-house 
cannot  be  a  nuisance,  but  to  those  only  whose 
com  they  eat,  and  not  to  all  persons ;  and  there- 
fore it  is  no  common  nuisance  inquirable  there. 
Also,  if  it  were  a  common  nuisance,  neither  the 
lord  of  the  manor  nor  the  parson  could  erect  a 
dove*  house  more  than  any  other  freeholder,  for 
none  can  prescribe  to  make  a  common  nuisance ; 
for  it  cannot  have  a  lawful  beginning  by  licence- 
or  otherwise,  being  an  offence  against  the  com- 
mon law,  for  a  common  nuisance  is  to  the  pre|u- 
dice  of  all  people,  and  it  is  a  continuing  offence, 
and  cannot  be  dispensed  with,  and  therefore  the 
opinion  in  Boulston  v.  Hardy,  5  Coke.  104.  b.. 
is  not  law,  nor  was  it  a  direct  resolution  in  point 
of  judgment.     Also  the  principal  case  proves 
the  contrary  $  for  if  it  were  a  nuisance  every  one 
who  hath  a  particular  grief  might  have  an  action 
to  punish  it ;  but  this  cannot  be  said  to  be  a  nni* 
sauce  which  the  law  protects  and  favours,  and  foe 
the  maintenance  whereof  statutes  are  provided  ; 
for  it  appears  that  a  dove  cote  is  xlemandaUe  in  a 
praecipe  next  in  regard  to  a  house^  and  dower 
shall  be  thereof,  as  45  Edw.  3.  pi.  S2.  and  1  Hen. 
5.  pi.  I.  and  an  account  lies  de  columbaria,  as 
10  Hen.  7*  pK  6.  and  therefore.the  common  law 
doth  not  regard  it  as  a  nuisance,  and  the  statute 
laws  are  divers  which  make  provisions  against 
those  who  take  or  kill  them,  or   shoot  near  a 
dove  house.    And  by  the  Stat.  18  Edw.  2*  title 
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**  Leets"  the  destraction  of  doves  is  inquirable  w.  pfoEon 
in  leets;   8  £di¥.  4.  c.  14.  that  wme  shall  shoot 
at  any  dove  oote ;  8  Eliz.  c.  15.  which  appoints 
costs  for  taking  crows^  provided  they  take  not  any 
doves;  4  J.  1.  c.  27.  that  none  shall  shoot  with. 
in  100  paces  of  any  dove  honse^  wherefore  they 
2II  agreed  that  this  was  not  any  offence  inquir- 
able  nor  pnnrshable  by  the  leet.    But  Montague, 
Cb.  J.  said,  **  if  those  who  have  not  any  lands  at 
all  shoold  erect  dove  houses,   and  increase  the 
midtitnde  of  pigeons  to  the  grievance  of  the 
country,  it  may  be  "inquired  of  before  the  jus* 
tices  of  assize,  who  have  the  like  authority  as  to 
sndi  things^  as  the  justices  in  oyer  had  to  redress 
them  upon  the  people's  complaint ;  but  not  every 
lord  within  his  leet;  for  the  leet  is  to  redress 
nuisances  within  the  precincts  thereof,  and  not 
to  extend  further;  and  the  erecting  of  a  dove* 
house  is  not  in  itself  a  nuisance,  but  the  storing 
it  with  pigeons  and  suffering  them  to  fly  abroad 
in  the  country,  which  is  out  of  the  leet.    And 
Justice  Doderidge  said,  '^  That  if  pigeons  come 
upon  my  land  I  may  kill  them,  and  the  owner 
hath  not  any  remedy,  but  the  owner  of  the  land 
must  take  heed  that  he  take  them  not  by  any 
means  prcdiibited  by  the  statute/'     And  Croke 
and  Houghton,  Justices,  agreed  with  him.     But 
Montague,  Ch.  J.  held  the  contrary,  <<  and  that 
the  party  hath  jus  prc^rietatis  in  them,  for  they 
are  as  domestics,  and  hare  animum  revertendi ,  and 
ought  not  to  be  killed,  and  for  the  killing  of  them 
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HI.  piwovf.  an  aetion  lies/'    Bat  it  is  added  in  the  repwt  that 
the  other  opiDion  is  the  best. 
.    Id  Hiiisley  v.  Wilkinson  (p)  it  was  argued  thak 
no  action  could  lie  for  damage  done  by  pigeons 
any  more  than  it  can  for  keeping  rabbits,  wbieh 
come  on  to  the  plaintiff's  land  and  commit  da* 
mage  tbere»  because  he  may  kill  them.    But  il 
may  be  questionable^  whether  the  statutes  making 
it  unlawful  to  shoot  pigeons^  may  not  alter  the 
common  law  in  this  respect.    A  conomoner^  who 
cannot  kill  the  rabbits  that  destroy  the  pasture  of 
the  common,  may  support  an  action  against  the 
lord  for  surcharging ;  and  therefore,  as  since  the 
statutes  no  one  can  kill  pigeons,  it  seems  rea« 
souable  that  the  party  injured  should  have  his 
remedy  by  action.      It  is  observable    that  in 
Dewell  V.  Sanders  ( 9),  Montague,  Cb«  J.  said, 
'*  That  if  those  who  have  not  any  lan^  at  all 
should  erect  dove^houses  and  increase  a  multitude 
of  pigeons  to  the  grievance  of  the  country,  it 
may  be  inquired  of  before  the  justices  of  assize, 
but  not  before  the  lord  of  the  leet    It  has  been 
held  that  one  tenant  in  common  may  support 
trespass  against  the  other  for  destroying  old 
doves  in  a  dove  cote  (r). 
tiMLSiatotes.     The  are  some  statutes  for  the  preservation  of 
pigeons.    Two  Statutes,  one  of  the  18  Rich, 
and  the  other  of  the  14  Edw.  I.  have  been  cited 
as  having  been  passed  to  prevent  the  destroying 
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^pigeons  with  engines  (s).  The  2  Jac.  1 .  tti.  nocoirt^ 
c.  27.  s.  2.  (^)  epacfs,  "  That  every  person  and 
persons  who  shall  !^hoot  at,  kill,  or  destroy^ 
with  any  ^un,  cross  bow,  stone  bow,  or  long 
bow,  any  house  dove  or  pidgeon,  or  shall  take, 
kill,  or  destroy  the  same  with  any  manner  of 
nets,  snares,  engines,  or  instruments,  the  party 
**  otTending,  being  convicted  by  his  confession 
or  by  two  witnesses  before  two  justices  of  the 
peace,  he  shall  forfeit  20^.  for  each  house  dove 
or  pigeon,  or  be  committed  to  the  county  gaol 
•*  for- three  months."  The  4  and  5  W.  &  M. 
c*  ^*  s.  3.  (u)  enacts,  **  Tliat  a  constable  may, 
by  the  warrant  of  a  justice  of  peace,  search 
the  bouse,  outhouse,  or  place,  belonging  to 
a  suspected  person,  not  qualified,  and  if  any 
pigeon  shall  be  found  the  offender  shall  be 
carried  before  a  justice  of  the  peace,  and  if  he 
•*  do  not  give  a  good  account  how  he  came  by 
**  the  same,  or  prove  that  he  bought  it,  he  shall 
^'  be  convicted  and  forfeit  not  less  than  5s.  nor 
**  more  than  20;.,  half  to  the  informer  and  hidf 
«•  to  the  poor  of  the  parish."  The  Statute  2  Geo. 
S.  C.49.  (:r)  reciting  that  the  provisions  of  tb^ 
Ststt.  of  James  have  been  found  in  a  great  degree 
iotfeetual,  enacts,  "  That  if  any  person  or  per- 
•*  sons,  not  being  the  owner,  shall  shoot  at  with  an 
^  iHlenTlb  kill,  or  shall  by  any  ineans  what^lfgir 
"  kin  or  take,  witli  a  wilful  intent  to  destroy,  any 

—  in •        '         ■■■  '       '  '  '  ' 

(f)  Pratt  T.  StcTDC,  I  Roll.  (0  Post,  Appendix,  43K 
Hep.  iOO.  poft|^  AppeodiaCi  (u)  Post,  Appendix,  ^60. 
887.  (x)  Poft,  Appendix,  606. 
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III.  FiesoMs.  ^*  bouse  dove  or  pigeon,  and  shall  be  convicted 
^'  by  his  confession  or  one  witness,  before  one 
*'  justice  of  the  peace,  be  shall  forfeit  20^.,  and 
'*  in  default  of  payment  be  committed  to  the 
''  bouse  of  correction  for  not  less  than  one  or 
''  more  than  three  calendar  months,  there  to  be 
^  kept  to  hard  labour/* 

It  is  observable  that  though  Mr.  Justice  Dode- 
ridge,  in.  the  above-mentioned  case  (y),  said, 
'^  That  if  pigeons  come  upon  my  land,  I  may 
kill  them,  and  the  owner  hath  not  any  remedy," 
he  cautioned  such  owner  to  take  heed  that  he 
took  them  not  by  any  means  prohibited  by  the 
statutes ;  therefore  since  the  last*mentioned  * 
statute,  prohibiting  ^<  The  killing  by  any  means 
whatever,"  it  is  not  lawful  for  any  one  but  the 
owner  of  the  pigeons  to  kill  them.  These 
statutes  only  relate  to  the  killing  or  taking  of 
pigeons  whilst  at  large,  if  young  ones  be  taken 
feloniously  before  they  can  fly,  or  old  ones  when 
shut  up,  an  indictment  may  be  supported  at  com* 
mon  law  (z ) . 

For  pigeons  consumed  in  the  house  of  tlie 
owner  tithes  are  not  payable  of  common  right, 
but  if  the  owner  sell  his  young  pigeons  tithe  is 
due,  and  in  tlie  6rst  case  by  custom  tithe  may 
be  ^  claimable  ^a). 


(y)   DewGll    T.    Saodersi  II.  14.   16.— Jones  t.  Gas. 

Cro.  Jac.  492.  tril,  2  Rol.  Rep.  2.— Post, 

(z)  Ante,  135.  2  East.  PI.  Appendii,  900.  —  Badgerly 

Cr.  607.— 4  Bla.  Com.  235.  t.  Wood,  12  Mod.  47.  post, 

(a)  Com.  Dig. tit.  Dbmes,  Appendii,  977. 
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CHAPTER  Vll. 


OF  THE  POWERS  OF  FORESTERS,  PARK  KEEPERS, 
JUSTICES  OjF  THE  PEACE,  LORDS  OF  MANORS, 
GAME  KEEPERS,  AND  OTHER  PERSONS,  TO 
SEIZE  OFFENDERS  AGAINST  THE  GAME  LAWS, 
THEIR  DOGS,  AND  ENGINES,  AND  GAME, 
WHICH  SHALL  BE  FOUND  IN  THEIR  POSSES- 
SION. 

XSY  the  policy  of  the  common  law  and  by  the 
express  provision  of  the  Charta  de  Foresta,  no 
person  could  be  taken  or  imprisoned  upon  sus- 
picion of  bis  having  offended  against  the  game 
laws,  unless  the  suspicion  was  sanctioned  by  the 
finding  of  a  Jury,  on  presentment  or  indictment. 
This  was  established  in  the  case  of  the  King  v. 
Machin  and  others  (a),  in  which  it  appeared  that 
the  defendant  had  been  taken  into  custody  by 
Lord  Lovelace,  Chief  Justice  in  Eyre,  by  war- 
rant to  bring  him  before  him  wherever  he 
should  be,  charged  upon  oath  for  killing  deer 
and  cutting  down  young  trees»  some  of  them 
being  found  in  one  of  their  yards ;  and  Pem- 
berton.  Sergeant,  moved  for  their  discharge,  upon 
the  ground  that  no  warrant  can  be  granted  upon 
oath  ;  but  upon  a  presentment  of  the  verderors 

(a)  1  Shower.  54.  post,  Appendix,  971. 
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an  attachment  lies.  And  the  Court  said,  he 
might  be  apprehended  if  taken  in  the  mainour, 
it  is  but  an  encroachment  on  the  common  lav 
for  justices  of  the  peace  to  grant  warrants  before 
presentment  or  indictment.  The  court  of  attach^ 
ments  is  in  being,  though  the  swainimote  is  not. 
The  words  of  the  statute  are  general,  '*  No  man 
shall  be  taken  or  imprisoned,*'  it  is  a  general 
law.  As  to  the  mainour  he  must  be  taken  in  it, 
the  Chief  Justice  cannot  send  to  take  in  the 
mainour,  for  the  mainour  must  be  at  the  time 
when  the  thing  was  done  or  committed;  for  if 
the  goods  were  found  about  him  afterwards,  that 
is  not  taking  in  the  mainour,  for  he  might  buy 
them,  or  another  leave  them  there.*'  And  there- 
fore the  warrant  was  ruled  to  be  void,  and  the 
defendants  were  discharged  by  the  Court. 

But  as  offenders  against  the  game  laws  would 
escape  and  go  unpunished  unless  summary  modes 
were  provided,  either  for  their  apprehension  or 
the  seizing  of  the  intruments  for  the  destruction 
of  game  in  their  possession  (b)^  we  find  a  great 
variety  of  powers  vested  in  different  cases,  in 
park  keepers^  justices  of  the  peace,  lords  of  ma* 
norsy  game  keepers,  and  others,  authorizing 
them  to  interfere  in  a  summary  manner,  in 
order  to  prevent  the  destruction  of  game.  We 
Will  consider  the  statutes  and  decisions  upon  this 
subject. 

The  most  ancient  provisions  which  gives  sum- 
mary powers  to  persons  to  interfere  in  adopt- 

-  1  r  ■•  —    -      "'~ 

(»)  1  But.  PI.  Cr.  302.— 4  Bla.  Com.  180. 
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ing  measures  for  the  preservation  of  game,  by  i.  Pbwerof 
seizing  the  offender,  or  the  instruments  he  makes  ^.k^^yers^ 
use  of,  relate  to  the  owners  of  forests,  parks,  and  o&i^toil&c 
warrens,  and  to  foresters,  park-keepers,  and  war- 
reners*  By  the  Statute  of  Merton(c),  we  find 
that  the  lords  in  parliament  petitioned,  that  it 
might  be  enacted  that  they  might  imprison  per- 
sons  whom  they  took  trespassing  in  their  parks 
and  ponds  in  their  own  prisons ;  but  this,  as 
Lord  Coke  observes,  being  contrary  to  Magna 
Charta,  was  refused  fi).  The  Statute  de  Male* 
factoribus  in  parcis  (e),  (to  which  it  may  be  ob« 
served  the  4  and  5  W.  &  M.  c.  33.  s.  4.  seems 
to  refer,)  enacts,  '*  That  any  forester,  parker,  or 
warrener,  who,  in  ca$e  of  any  trespassers  re^^t-* 
ing,  or  pot  yielding,  shall  kilt  any  offender  either 
in  arresting  or  taking  him,  shdll  not  be  punished 
unless  he  acted  maliciously/' 

The  16  Geo.  3.  c.  SO.  s*  9-  (/)»  ^^^  the  4i 
Geo.  3.  c.  107.  (£)$  enacts,  "  That  if  any  per* 
son  armed  shall  enter  any  forest,  or  other  place, 
where  deer  are  usually  kept,  whether .  enclosed 
or  not,  with  intent  to  take  deer,  the  ranger  or 
Iceeper  may  seize  and  take  from  sijch  person,  far 
the  use.  of  the  owner  of  the  forest,  &c.  all  guns, 
and  ether  engines,  and  dogs  there  brought  for 
coursing  deer,  in  the  sanae  and  like  manner  as 
the  game^keepers  of  maqors  are  empowered  to 
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1.  Power  of  do;  End  if  aoy  person  shaU  beat  or  wound  such 
wkii^^  ranger  or  keeper,  or  his  ser? ants  or  assistants,  in 
^iXii'^c  *^  execution  of  their  office,  or  shall  attempt  to 
rescue  any  offender,  be  shall  be  guilty  of  felony^ 
knd  transported  for  seven  years/'  And  the  15th 
section  authorizes  the  keeper,  or  under  keeper^ 
of  any  forest,  chase,  purlieu,  ancient  walk,  pad- 
dock, park.  Of  other  ground  enclosed,  where 
deer  are  usually  kept,  and  their  servants  or  assis- 
tants, to  seize  and  apprehend  upon  the  spot,  any 
person  whom  they  shalji  discover  in  the  actual 
(act  of  bunting,  coursing,  killing,  wounding, 
shooting  at,  taking,  destroying,  or  carrying 
away,  any  red  or  fallow  deer  from  any  such 
forest,  &c*,  git  in  setting  or  t^ing  any  net  or 
other  engine  for  the  taking  of  deer,  and  to  carry 
the  offender  before  a  justice  of  the  peace. 

In  Wormall's  case  (A),  where  the  servant  of 
the  keeper  of  Hyde-park  assaulted  the  defendants 
firet,  Md  willed  them  to  sI&mI,  and  they  fled, 
md  ope  of  the  keeper's  nen  discharged  a  piece 
at  tliem,  and  yet  they  ded,  until  one  of  the 
keeper's  men  did  hurt  one  of  the  defendants,  and 
then  they  turned  back  and  killed  one  of  the 
^keepers ;  this  was  held  murder  in  all  the  defen* 
dants  s  for  they  ought  not  to  have  fled,  but  yidd- 
«d  themselves  to  the  keepers  when  they  were  re* 
quired  by  them  so  to  do.  Sir  Henry  Mountague, 
£h.  J.  however,  saitl,  ^  that  although  the  law  so 
^  privilegeth  park  keepers,  that  the  keeper  may 
justify  the  killing  any  one  who  comes  to  disturb 

(A)  2  RoU.  Rei^  120.  post,  Appendixi  907* 


'^ 


FFENDERS,  AND  SEIZING  TRXIlt  DOGS,  kc,  147 
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(be  game  by  hunting,  kiBing,  &c.  yet,  if,  fromiiPowfrol 
e  prirate  malice  he  bears  to  any  one  who^l^ul^^ 
comes  into  the  park  without  any  intention  of  ^^L^'iL 
Imnting,  he  kills  him,  this  is  murder  in  die 
keeper/'    Hence  it  may  be  coUected  that  the 
ranger  or  keeper  of  a  legal  forest,  park,  chase^ 
or  warren,  may  lawfully  shoot  at  an  offender 
who  attempts  to  fly.    But,  as  observed  by  Sir 
Wm;  Bladutone  (t),  in  these  case^  there  must  be 
an  apparent  necessity  on  the  officer's 'side,  viz;' 
that  iIm  deer  stealers  would  otherwise  escape,* 
otherwise,  without  such  absolute  necessity,  it  is 
not  justifiable. 

A  park  keeper  may  lawfiilly  take  and  kiH  a 
greyhound  which  has  chased  a  deei^  in  his  park,* 
to  prevent  more  mischief  (Ar) ;  and  the  warreneif 
of  a  person  seised  of  a  warren,  may  justify  the 
lolling  of  a  dog  which  has  been  used  to  infest  the 
warren,  whilst  he  is  running  alter  rabbits;  for, 
baviog  used  to  haunt  the  warren,  he  cannot 
otli^erwise  be  restrained.  And  Popham,  J«  said, 
^^  The  common  use  of  England  is  to  kill  dogs  and 
cals  in  all  warrens,  as  well  as  any  vermiii,  which 
ahears^At  the  law  hath  been  always  taken  to  be 
tbat  4h^  may  kill  them  {/)•''  And  m  thesft 
cases  it  seemi  UtaA  it  is  not  necessary  to  allege  in 
pleading,  or  to  pco9:e  that  the  park  keq[>er,  or 

•    *  A  •  •  •  ' 

(n  4  Bis.  C^o.  igO.  Tid.  Cro*  J^c.  43.  poit,  Appen. 

et  J  EaBt.  r\.  Cr.  SOf.  to,  850.    See  also  the  ob. 

(»)  Barriogton  t.  Turner,  §er?ation  of  I^  Blanc,  J.  it 

aLc^iag^S^.  t^,  Appen.  Vece  t.  Uid  Cawdor,  l| 

dix,  064*  JEast,  66(1.  ^t,  Appt ndii, 

(0  Wadbttfst  T.  Damme,  1364. 
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1.  Power  of  warrener,  could  not  otherwise  prevent  the  do^ 

^iXk^rs,  from  killing  the  deer,  or  the  rabbits,  but   it  is 

fcctoseiay  '  sufficient  to  State  that  the  dog  was  in  the  park» 

or  warren,  pursuing  the  deer  or  rabbits  tberev 

and  that  therefore  he  killed  him  (m). 

It  has  been  held,  that  if  a  person  have  land 
adjoining  a  forest,  and  be  bound  by   prescrip- 
tion to  fence  against  it^  but  neglect  to  do  so, 
and,  in  consequence,  the  deer  escape  from  the 
forest  into  his  land,  the  forester  cannot  legally 
enter  the  same  in  order  to  drive  back  the  deer, 
because  his  property  in  the  deer  ceased  when 
they  escaped  out  of  the  forest ;  and  these  animals 
are  not  like  tame  cattle  in  which  the  property 
continues  and  the  owner  may  lawfully  enter  to 
retake  them  when  they  have  escaped  through 
defect  offences  {nj.    But  if  the  owner  of  the  ad« 
jacent  ground  break  down  the  fence,  or  enter 
the  park,  or  forest,  and  drive  out  the  deer,  then 
the  property  in  the  deer  will  not  be  divested,  and 
the  forester,  or  park  keeper  may  make  fresh  suit 
after  the  same  (o ).      In  Millen  v.  Fawdrey  (pj. 
Crew,  Ch.  J.' said,  .**  that  if  deer  come  into  my 
land,  put  of  the  forest,  and  t  with  my  dogs  chase 
them,  it  is  a  suffident  excuse  for  me  to  wittd  my 
horn  to  recall  the  dogs,  beeause  hy  this  the 


(m)  Wright  t.  Ramscot,     post,  AppendU,  794. 
1   Sauod.  84.   and  note  s.         (o)  Year  Book,  12  Hen, 


post,   Appendix,    1)38«  and  8.  p.  9.    post, 

\the-  obserration  of  Le  Blanc,  S05. 
J-  post,  Appendix,  i$64.  (p)  Latch,     120.     post, 

(n)   Ktilw^fs   Rep.    30  Appendix^  9S4. 
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keeper  of  the  forest  has  notice  that  a  deer  is  in 
chase." 

The  7  J.  1.  c.  11.  s.  9-  {q)  authorizes  *'  every  a.  justices  of 
constable  and  headborough,  by  a  warrant  from  ^^^m*"**. 
two  justices,  to  search  the  houses  of  any  person  denhem. 
not  thereby  qualified  to  teke  pheasants  and  par- 
tridges with  nets,  as  therein  mentioned,  and  be* 
ing  suspected  to  have  any  setting  dogs,  or  nets, 
for  the  taking  of  pheasants  and  partridges  ^   aqd 
wheresoever  they  shall   find  the  same,  to  take, 
carry  away,  and  detain,  kill  and  destroy,  and  cut 
ID  pieces,  as  things  prohibited  by  this  act,  and 
forfeited  to  such  of  the  said  officers  as  shall  find 
out  and  take  the  same.'' 

The  22  and  23  C.  2.  c.  25.  s.  2.  (r)  enacts, 
"  That  any  gamekeeper,  or  other  person,  being 
thereunto  authorized  by  warrant  under  the  hand 
and  seal  of  a  justice  of  the  peace,  may  in  the 
day-time  search  the  houses,  outhouses,  or  other 
places,  of  any  person  by  that  act  prohibited  from 
keeping  or  using  the  same,  as  upon  good  ground 
shall  be  suspected  to  have  or  keep  in  his  custody 
any  guns,  hows,  greyhounds,  setting  dogs,  ferrets, 
coney  dogs,  or  other  dogs,  to  destroy  hares  or 
conies,  hayes,  tramels^  or  other  nets,  lowbels, 
hare  pipes,  snares,  or  other  engines,  for  the 
taking  and  killing  of  conies,  -  hares,  pheasants, 
partridges,  or  other  game,  and  the  same  to  seize, 
detain,  and  keep  to  and  for  the  use  of  the  lord  of 
the  manor  or  royalty  where  the  same  shall  be  so 

(f )  Post,  AppeDiisx,  43G.  (r)  Posf,  Appondiz,  446. 
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t.  Justices  of  found  or  tftken.  Or  otherwise  to  cat  in  ftieees  or 

Bcac6y  and 

persons  un.    destroy,  as  things  by  this  act  prohibited  to  be 
ert  cm,,     i^^pj  5y  persons  of  tbdir  degree/* 

By  the  4  atid  ^  W.  &  M.  c.  £3.  fs)  it  is  en- 
acted, **  That  every  constable,  headborough, 
and  tythihgman,  being  thereunto  authorised  by 
warrant  of  a  justice  of  the  peace,  may  enter  and 
search  the  house  of  any  unqualifi^  person ;  and 
iti  case  toy  hare,  partridge,  pheasant,  pidgeon» 
fish,  fowl,  or  other  game,  shall  upon  such  search 
t)r  otherwise  be  found,  the  offender  shall  be  car* 
Hed  before  some  justice  of  the  peace>  to  be  d^alt 
with  as  therein  mentioned." 

The  5  Ann.  c.  14.  s.  4.  (0  enacts,  «*  That  it 
shall  be  lawful  for  any  justice  of  peace,  and  the 
lords  and  ladies  within  their  manors,  to  take 
away  toy  hare,  pheasant,  partridge,  moor,  heath 
game,  or  grouse,  or  any  other  game,  from  any 
higlar^  chapman,  innkeeper,  victualler,  carrier, 
or  any  other  person  not  qualified  to  kill  the 
same,  and  to  take  away  any  greyhoutads,  setting 
dogs,  lurchers,  nets^^  or  other  engines,  which 
shall  be  in  the  power  or  cust6dy  of  any  person  or 
{>ersons  not  qualified  by  the  laws  to  keep  the 
same,  to  their  own  proper  use.  Without  being  ac- 
bountable  to  any  person  for  the  same." 

The  9  Ann.  c.  S5.  s.  4.  («)  enacts,  «  That 
the  justice  of  the  peace  before  whom  a  person 
shall  be  convicted  of  taking  wild  fowl  at  an  im* 
proper  season  of  the  year,  shall  order  the  hayoi 


(t)  Post,  Appeodit,  4<50,     Seo  also   10  Geo.  2.  c.  32. 
(0  Post,  Appendix,  479.       8. 10.  post,  Appsadiz,  531. 
(»)  Post,  Appeodizy  484. 
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nets,  or  tnnbels,  that  were  used  iii  driving  and  s.  JMrioes  or 
taking  the  said  wild  fowli  to  be  leiised  and  imi^p^ngun, 
mediately  d^royed  in  the  presence  of  such  JQs«  ^^''^^^^• 
tice." 

The  9  Geo,  1  •  c.  Sfi.  {x)  contains  provisions  as 
to  the  apprehending  offenders,  and  protecting 
persons  in  the  attempt  to  seise  them,  but  as  this 
statute  is  considered  as  virtually  repealed  in  its 
principal  provisions  relating  to  garne^  I  shall  not 
hare  make  any  further  observations  upon  it. 

The  16  Geo.  3,  c.SO.  s.4.  &  6.(>),  and  49 
Geo.  3.  c.  107.  (zj  authorize  a  justice  of  th^ 
peace  to  grant  a  search-warrant  for  deer^  but 
this  provision  is  considered  more  fully  in  the 
chapter  which  relates  to  deer. 

It  has  been  Yield  (a J  that  under  the  Statute  of  Juttices. 
5  Ann.  a  justice  of  the  peace,  without  any  pre-* 
▼ioQs  conviction  of  the  offender,  may  justify  the 
taking  away  a  gun  used  by  an  unqualified  per- 
son, the  same  as  lords  of  manors ;  but  we  have 
seen  (bj  that  a  justice  cannot  legally  seize  the 
gun  of  a  game-keeper,  though  he  be  not  within 
the  prectnts  of  bis  own  manor.  It  appears,  from 
the  case  of  Briggs  v.  Sir  Frederick  Evelyn  (c), 
that  a  justice  of  the  peace  cannot  himself  enter  a 
house  for  the  purpose  of  searching  for  and  seizing 
a  gun,  or  other  engine,  but  can  only  grant  his 
warrant  to  another.     It  was  argued  that  the  Sta- 

(x)  Post,  Appendix,  5U.  dlx,  1055. 

(y)  Post,  Appendix^  643.  (b)  Ante,  50,  1  post,  Ap. 

(«)  Id.  667.  pendix,  1148. 

(a)  Derenith  t.  Mertini,  (c)  Hen.  Bia.   114.  post, 

7  Mod.  215.  post,  Appeii.  Appendix,  1231. 
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Justices.  tutes  23  and  23  C.  2.  c.  25.  and  4  and  5  W.  3. 
c.  23.  are  the  only  acts  which  authorize  the  ea^ 
tering  and  searching  bouses  for  game,  and  en- 
gines for  its  destruction.  The  first  of  thete  re* 
quires  that  there  shall  be  a  warrant  from  a  justice 
of  peace  to  the  game-keeper,  to  authorize,  the 
search ;  the  second  empowers  the  constable  to 
enter  and  search,  ha\iDg  a  similar  authority  from 
a  justice :  but  neither  of  them  empowers  the 
justice  himself  personally  to  enter.  The  Stat. 
5  Ann.  c.  14.  indeed  authorizes  a  justice  of 
the  peace  to  take  away  dogs,  nets,  or  other.en- 
gines  from  unqualified  persons,  but  gives  him 
no  authority  to  enter  houses;  and  tirnt  act 
purposely  omits  guns  which  must  be  used  for  the 
destruction  of  game,  otherwise  they  are  not 
liable  to  be  seized.  The  Court  appear  to  have 
admitted  the  force  of  this  argument ;  but  they 
held  that  the  action  could  not  be  sustained  in  that 
case,  because  no  nptice  of  action  had  been 
served  upon  him  as  a  justice. of  the  peace,  in  pur* 
sUance  of  the  24  Geo.  2.  c.  44.  and  they  held  that 
the  lord  of  a  manor,  who  is  also  a  justice  of  the 
peace,  is  entitled  to  a  month's  notice  of  an  action 
intended  to  be  brought  against  him,  for  taking 
away  the  gun  of  an  unqualified  person  in  the 
manner  before  mentioned.  It  should  seem,  from 
the  case  of  the  King  v.  Birt  ( d),  that  under  a 
search-warrant  a  gamekeeper,  or  other  person. 


(d)  2  Keble^  530.  post,  Appendix,  945. 
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can  only  enter  when  the  house  is  open,  and  can- 
not legally  break  open  an  outer  door. 

We  have  already  considered  the  appointment  ^-  Lords  of 
and  powers  of  a  gamekeeper^  as  far  as  relates  to  their  game- 
his  authority  to  kill  game.  The  object  of  his  ap-f  ®^P*"* 
potntment  originally  was  merely  to  preserve  it, 
and  the  first  statute  upon  this  subject,  which 
vests  any  peculiar  powers  in  the  lord  of  a  manor; 
or  his  g^araekeeper,  is  the  S2  and  23  C.  2.  c.  25. 
s.  2.  (e),  by  which  it  is  enacted,  <*  That  all  lords 
<«  of  manors,  or  other  royalties,  (not  under  the 
*^  degree  of  an  esquire,)  may,  by  writing,  under 
'^  their  hands  and  seals,  authorize  one  or  »ior^  (/) 
*^  gamekeeper  or  gamekeepers  within  their  re-^ 
"  spective  manors  or  royalties,  who  being  there- 
''  unto  so  authorized,  may  take  and  seize  all 
^'  such  guns,  bows,  greyhounds,  setting  dogs, 
f '  lurchers,  or  other  dogs  to  kill  hares  or  conies, 
'*  ferrets,  tramels,  lowbels,  hayes,  or  other  nets, 
'^  hare  pipes,  snares,  or  other  engines  for  the 
**  taking  and  killing  of  conies,  hares,  pheasants, 
'*  partridges,  or  other  game,  as  within  the  pre-* 
^  cmts  of  such  respective  manors  shall  be  used 
"  by  any  person  or  persons  who,  by  this  act,  are 
"  prohibited  to  keep  or  use  the  same/' 

The  4  and  5  W.  &  M.  c.  23.  s.  4.(^;,  en- 
acts, ^*  That  to  the  end  all  keepers  and  game- 
keepers,  mentioned  in  and  duly  authorized  ac- 

(e)  Post,  Appendix,  445,0*  manor /o  ibi//  game,   but  he 

(/)  We  have  teen  that  a  may  appoint  uny  number  to 

lord  of  a  maoor  can  onl  j  iip-  preserve  it. 

petnt  one  gamekeeper  in  ■  (^)  Post,  Appendix,  401. 
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5.  Lord!  of  cording  to  the  SUtute  39  and  23  C.  2.  c.  i5.  may 
their  game*   be  indemQiued  in  the  execution  of  the  said  office, 
^^^        be  enacted  that  all  lords  of  manors  and  other 
royalties,  or  any  person  or  persons  authorized  by 
them  as  gamekeepers,  shall  and  may,  within  their 
respectiTe  manors  or  royalties,  oppose  and  resist 
sUch  offender  in  the  nigbt«time  in  the  same  man- 
ner, and  be  equally  indemnified  for  so  doing,  as  if 
such  fact  had  been  committed  within  any  ancient 
chase,  park,  or  warren,  enclosed,  whatsoever  (A). 
The  power  which  we  have  seen  is  given  to  jus« 
ttces  of  the  peace  by  the  S  Ann.c.14.  as  to  taking 
tway  game  and  dogs  and  engines  for  the  destruc^ 
tton  of  gande  from  the  possession  of  unqualified 
persons,  ek tends  also  to  lords  and  ladies  of  manors. 
Under  the  Statute  of  Charles  the  Second,  the 
gamekeeper  is  authorized  to  seize  guns»  dogs, 
&c.  used  by  unquafified  persons  within  his  manor, 
but  we  have  seen  that  he  cannot  legally  seize  the 
gun  of  another  gamekeeper,  duly  appointed, 
though  trespassing  out  of  his  proper  manor.  Lord 
Mansfield  said,    *«  By  the  Statute  of  Charles, 
ganiekeepers  themselves  are  empowered  to  seize 
guns;  what!    shall  a  gamekeeper  in  the  very 
next  manor  to  mine,  have  a  power  to  take  my 
gamekeeper's  gun,  if  he  happen  to  be  trespas- 
sing in  my  neighbour's  manor  ?  this  would  be  a 
humiliating  disgrace  indeed,  and  oould  never  be 
meant  by  the  legisfatofe;  and  if  gamekeepers 
were  permitted  to  seize  one  another's  guns,  there 

""  '    "  .....        ■    ■■■■-J.  I ■     .      -  -I      -.     'i     I    r  1 

(*)  At  to  thU  power,  fee    peadix,  359. 
21  iAw.  i.  St.  2.  post,  Ap. 
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t?auld  b*  a  kind  of  border  war  atnoncr  them.  If  ^.Lo*  of 
this  was  a  doubtfiil  case,  we  should  incline  to  the  tiMir  gMn^. 
same  opinion  we  are  of  to  prevent  breaches  of  ^^^^ 
the  peace ;  but  it  is  a  clear  case,  and  the  game* 
keeper  is  neither  within  the  words  or  meaning  of 
the  Stat.  6  Ann.  c.  14.  s.  4.  The  acts  of  par* 
liament  come  from  the  lords  of  manors  them* 
selves,  who  most  commonly  furnish  their  game* 
keepers  with  dogs,  guns,  nets,  &c. ;  we  cannot 
think  their  property  was  intended  to  be  put  in 
the  power  of  their  gamekeepers,  to  forfeit  the 
same,  whenever  they  might  please  to  exceed  their 
irathority  under  the  deputations.  Upon  the  whole, 
we  are  all  of  opinion^  that  the  gun  of  a  game* 
keeper  of  a  manor  cannot  be  seized  either  eando 
or  redeuddo,  or  any  where  else,  and  that  the  de* 
fendant,  the  justice  of  peace,  had  no  right  to 
take  away  the  plaititiff 's  guti  from  him." 

If  a  gamekeeper  be  uncertain  of  the  qualifica- 
tion of  a  person  whom  he  finds  sporting  on  his 
manor,  it  would  be  imprudent  to  incur  the  risk 
of  an  action  of  trespass  by  seizing  the  gun  of  his 
own  accord,  but  he  should  obtain  a  warrant  from 
a  justice  of  peace,  in  which  case,  unless  he  acted 
maliciously  he  would  not  be  liable  to  an  action, 
though  it  should  turn  out  that  the  person  was 
Qualified  (0. 


(0  C3srpMiter  v.  Adami, 
CmlMrbtck,  18S.  poit,  Ap» 
pendii,  972.  There  appetrt 
a  Aoi/bt  to  hftte  arliefi)  from 
file  imperfiBcf  report  of  tkit 
caio,  whefliertbe  defendant 
took  the  gva  firolta  the  house 


of  the  owner,  aod  whether 
it  is  not  necessary  for  a  asms* 
keeper  in  all  cases  to  have  a 
warrant  to  seise  a  f  uo^thoug h 
the  nnqnalified  person  he 
nsiilg  it.  But  it  appears 
dear^  from  the  irst  part  of 
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8.  torai  of        Nor  can  a  gamekeeper  legally  geize  a  gun,  un* 

ndanorSi  and  ^  . 

their  game.    less  the  Unqualified  person  be  at  the  time  usmg 
****"*        it  for  the  destruction  of  game  (*).    Neither  can 
he  kill  the  dogt>f  a  pereon  following  game  within 
the  boundaries  of  the  manor,  unless  it  be  actually 
used  at  the  time  by  an  unqualified  person  for 
the  purpose  of  destroying  game;  for  the  power 
of  a  gamekeeper  is  very  distinguishable  from 
that  of  a  park-keeper  or  warrener,  who,  we  have 
seen,  may  destroy  or  kill  any  dog  whilst  pur- 
suing deer  or  rabbits  (/).     In  Roy  v.  Duke  of 
Beaufort  (m),    the  Lord   Chancellor  observed, 
**  That  a  gamekeeper  might  lawfully  seize  the 
dog  of  an  unqualified  person,  and  that  though 
the  gamekeeper  shot  him,  that  does  not  make 
any  great  alteration ;   because  if  any  body  has 
suffered,  it  is  the  lord  of  the  manor,  who  lost  the 
benefit    of  the  dog    which  should    have  beea 
secured  for  h  is  use. 

The  Statutes  do  not  seem  to  give  any  power 
to  the  lord  of  a  manor  or  his  gamekeeper  in  tbe 
day-time  to  seize  the  unqualified  person  himself, 
but  merely  empower  them  to  seize  the  dogs  and 
engines  (n),  though  they  have  that  authority  in 


the  secoad    aection    of   the  dix,  no4.    See  also  Appea. 

Statute  of  C.  3.  po8t,Appeo.  diz,  107K 

diz,  446.  that  a  gamekeeper  (/)  Vere  v.  Lord  Cawdor 

has  thii  power  bj  Tirtoe  of  and  another,   11  East.  568. 

Ilia  appointment  to  that  office,  post,  Appcndiz,  1363.    See 

and  that  a  warrant  is  only  oe.  also  Atbel  ▼•  Corbet,  Cro. 

cessary  to  search  in  a  house,  Jac.  463.  post,   AppendtX| 

&e.     See  also  Lonl  Hard-  809. 

vicke'8    observation,    post,  (m)  2  Atk.  100.  post,  Ap. 

Appendix,  1081.                 /  pendiz,  1081. 

(*)  Wingfiem  ▼.  Stratford,  («)  n  &  23  C.  2.  c.  «5. 

1  Wilson.  315.  potty  Appen-  s.  %  poet,  Appendiz,  446. 
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the  nighMiine(o).    Therefore  the  observation  of  3  Lord*  of 
Lord  Hardwicke,  Chancellor,  in  Roy  v.  the  Duke  S^ 
of  Beaufort  (p),  "That  the  carrying  the  gun  and  '''*'^'*' 
"  shooting  the  keeper's  dog  in  return  for  his 
"  own  being  killed,  was  a  sufficient  justification 
"  of  the  keeper  for  taking  the  party  before  a  jus- 
"  lice  of  peace,"  must  be  construed  as  a  taking 
by  virtue  of  a  warrant. 

We  have  seen  that,  by  the  second  section  of 
the  22  and  23  C.  2.  c.  25.  it  is  enacted,  ♦*  That 
the  said  gamekeeper  or  gamekeepers,  or  any 
other  person  being  thereunto  authorized,  by  a 
warrant  of  a  justice  of  the  peace,  may,  in  the 
-day-time  search  the  houses^  &c.,"  under  this 
•clause  it  seems  that  a  justice's  warrant  is  neces- 
«ary,  as  well  for  a  gamekeeper  as  for  any  other 
person.  In  Burn's  Justice (y),  it  is  said  "  It  is 
at  least  safe  to  have  such  warrant,  especially  if 
any  houses  are  to  be  entered  and  searched.  For 
it  would  give  too  great  a  power  to  the  game- 
keepers to  leave  it  in  their  discretion  to  search 
what  places  they  may  think  proper,  as  also  to 
coostitnte  them  the  judges,  whether  a  person  is 
or  is  not  quali£ed  to  kill  game.  Therefore  it  Is 
best  to  have  a  warrant  from  a  justice  of  the 
peace,  after  information  and  oath  of  the  offence 
first  made." 

The  Stat  22  Edw.  4.  c.  6.  (r)  enacts,  «  That ,.  Po^  of 

*  ' ;,  othtr  penom 
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4.  Poiren  of  |f  any  person  not  qualified  as  therein  mentioned, 

other  persoQt  y    ^  * 

to  iotcrfera.  that  i6,  not  haviBg  a  freehold  estate  of  fire  marks 
per  ann.  sliall  hare  or  possess  any  mark  or  game 
of  swans,  it  shall  be  lawful  for  any  of  the  king's 
subjects,  having  lauds  or  tenements  to  that  value, 
to  sei^e  the  said  swans  as  forfeit,  whereof  the  king 
shall  have  one  half,  and  he  that  shall  so  seize,  the 
other  half. 

By  the  5S  H.  8.  c.  6.  {s\  which  regulates  the 
length  of  guns,  and  the  amount  of  qualification^ 
persons  qualified  as  therein  mentioned,  are  au-> 
thori^ed  to  seijse  jmd  take  crossbows  or  hand*" 
guns  Qiade  of  different  dimensions. 

The^  James  1.  c.  13.  s.  5»  (0  enacts,  <*  That 
if  any  peraoo,  not  qualified  as  therein  mentioned^ 
shall  U9e  any  gun,  bow,  or  crossbow,  to  kill  any 
deer  or  conies,  or  shall  keep  any  buck-stalls,  or 
engioe-bayes,  gate^aets,  purse^nets,  ferrets,  or 
^oeyrdggs,  then  any  person  ha?ing  an  estate  of 
freehold  in  his  own  right>  or  in  right  of  his  wife 
of  4^ne  hundred  pounds  -a  year,  may  take  from 
tk^  Pf^son  or  poesession  of  such  malefactor,  and 
to  his  own  we  for  «ver  4ceep  the  said  instru- 
ments, 

The  39  J8ind  40  Geo.  3.  c.  50.  s,  !.<«)  enacts, 
**  That  if  any  persons,  to  the  number  of  two  or 
more,  shall  enter  any  forest,  chase,  park,  Ivood, 
plavtatipn,  paddock,  field,  meadow,  or-other 
open  w  enclosed  ground  in  the  nighty  as  therein 
ffieoftioned,  having  any  inetruiuent  to  ;take  oj: 
ten  game,  or  if  any  yersop  or  persons  should  be 

(1)  Post,  Appcndii,  39U         <ii)  £ost,  ▲ppeadiXi  064, 
V)  Poit,  Appcndtf,  430.      5.  fl— «-i 
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foHttl  artn^,  aiding  and aanstiog  suchpefsoos^  it^^oiwm  oi 
shall  be  lawful  for  any  person  to  seize  and  appre>»  to  mtSfm^ 
haid  tiiem,  and  to  delirer  them  to  a  peace  officer^ 
who  is  to  carry  them  before  a  justice  of  the 
peace. 

The  4$  Geo.  3.  c.  65.  s.  10.  (a:)  relating  to 
game  certificates,  authorizes  any  eommissioner, 
aases^or,  or  collector  of  taxes  witliin  bis  district, 
and  tb^  lord  of  a  manor  and  his  gamekeeper 
within  it,  and  the  inspector  or  surveyor  of  taxes. 
Had  any  person  duly  assessed  to  tb^  duties  ioi- 
posed  by  this  act,  and  the  owner,  landlord,  leasee 
or  occppier  of  the  land,  upon  which  any  person  . 
ahonld  be  foond  using  any  dog,  gun,  or  net,  or 
other  engine  in  Qreat  Britain,  for  any  of  the  pur«^ 
poses  mentioned  in  the  schedule,  to  demand  and 
require  from  such  person,  the  production  of  a  cer^ 
tificato  issued  to  biin  fgr  that  purpose,  which  be 
is  directed  by  the  act  to  produce,  and  to  permit 
it  to  be  x^ad  by  th^  person  demanding  the  same^ 
aad  tp  take  acc^y  of  it.  And,  in  ce^  of  refusal, 
the  party  demanding  is  to  state  his  christian  and 
surname,  and  place  pf  residence,  and  the  parish 
avd  plaoe  in  which  be  shall  have  been  assessed  ^ 
opoo  which,  if  the  party  shall  wilfully  refuse  to 
prpdnce  and  shew  such  certificate,  or  to  give  in 
his  name  aad  place  of  residence,  aod  the  parish 
where  he  is  asses^d,  or  shall  givQ  in  a  fictitiQUS 
name,  place  of  residence,  or  place  of  assessment, 
he  shall  forfeit  ^nd  pay  29/.  to  be  recpvfrietd  as 
therein 


I        ;       Ji'i  i)i  ■       'J    I'lu 

(:r)  Post,  Appendix,  685. 
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4.  Powen  of      ](  xnust  be  observed  that  these  several  statutes 

other  person*  -     ,.     .     j  j  j  *     •       .  |.<c 

to  interfere,  are  of  a  limited  nature^  and  do  not  give  to  qnatifi- 
ed  persons  or  others  who  are  the  owners  of  land 
those  extensive  powersywhich  we  have  seen  are  by 
other  acts  vested  in  justices,  lords  of  manors, 
and  gamekeepers.  The  owner  of  land  cannot 
therefore  seize  a  dog  which  is  coursing  a  hare  {y)y 
and  on  this  ground  it  was  held  that  a'plea  of  justi- 
fication by  a  gamekeeper  for  seizing  a  gun,  was 
bad,  because  it  did  not  state  by  whom  he  was 
appointed  (z);  and  a  fortiori,  a  private  person 
cannot  legally  shoot  a  dog  trespassing  on  his 
lands  in  pursuit  of  game  (a).  If  however  game 
be  started  and  killed  by  one  on  his  land,  if  it  be 
not  within  the  precincts  of  a  forest,  chase,  or 
free  warren,  he  may  on  acconnt  of  his  local  pro* 
perty  seize  it  for  his  own  use  if  qualified  (b\  or 
for  the  use  of  the  lord  of  the  manor  if  unquali- 
fied (c).  But  if  the  game  be  not  started  on  his 
Jand,  though  it  be  killed  there,  he  has  no  power 
to  seize,  but  it  vests  in  the  person  who  killed 
it(rf). 

The  occupier  may  require  any  person  sport- 
ing on  his  land  to  go  off,  and  if  the  intruder  be 
guilty  of  any  violent  battery,  the  Court  of  King's 

Of)  Athel  V.  Corbet,  Cro.  Lord  Ravro.  250.  post,  Ap- 

Jac.  463.    Post,  Appendix,  peodix,  084  8c  1002. 

899.  (c)  Warnefore  t.  Hendall, 

(«)  Carpeafer  r.  Adams,  10  East.  lO.  post,  appendit, 

Comberbach,  183.  post,  Ap.  1344. 

•pcodii,  97«.  (rf)  3  Bla.  Com.  419.  n.  1 

(a)  Verc  t.  Lord  Camden,  p.  and  Sutton  ▼.  Moody,   1 

11  East.  668.  post,  Appen.  LordRajm.  250.  post,  Ap# 

diz,  1363.  pendix,  984  &  1002. 

'    (6)  Sntton  T.-Moodj,   1  
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Bench  has  under  particalar  circumstances  inter-  i.  Powen  of  # 
fertrd  in  a  summary  manner,  and  granted  a  cri-  ^  i^terfew!** 
minal  information  {e). 

There  is  no  reported  decision  on  the  Statute 
48  Geo.  3.  c.  55.  but  the  cases  under  the  former 
acts  may  be  applicable  to  it,  and  upon  the  re* 
pealed  Stat,  of  25  Geo.  3.  c.  50.  s.  15.  it  has 
been  held  that  in  order  to  complete  the  offence 
of  not  producing  a  certificate,  the  party  de- 
manding it  must  also  require  the  person  to  give 
bis  name  and  place  of  abode,  and  it  was  also 
held,  that  a  person  merely  assisting  another  who 
was  qualified  and  had  a  certificate,  is  not  bound 
either  to  produce  a  certificate,  or  give  his 
ilame  (/). 

Besides  these  legislative  provisions,  authorizing 
persons  not  invested  with  any  particular  charac* 
ter  to  interfere  in  the  preservation  of  game,  it 
has  been  held  lawful  for  any  one  to  take  a  bond 
or  covenant  against  another's  sporting.  In  Roy 
T.  the  Duke  of  Beaufort  (^gj^  Lord  Hardwicke 
said,  *'  Bonds  taken  for  the  preservation  of  the 
game  and  to  prevent  poaching,  are  not  only  for 
the  benefit  of  lords  of  manors,  but  even  of  the 
young  persons  who  enter  into  them,  as  this  sort 
of  idleness  generally  leads  them  to  worse  conse* 
qoences*    Though  there  is  no  act  of  parliament 

which  directs  taking  bonds  in  this  particular 

-  — -— ~ 

O*—— «—«■■— ^W^—       ■!■  "  I  ' 

(O  Jenning  ▼•  Mott,  Bar.  dii,  1S29. 
nardke.  Rep.  16.  pott,  Ap.        (f )  3  Aik.  190.  post,  Ap» 

peodiz,  1051.  pendiz,  1089.    See  also  Bird 

•  (/)Mol(on  T.  Rogers,  4  ▼.  West,  Sir  T.  Jonei^.SI. 

Esp.  R«p«31A.  poat,  Appao.  post,  Appondb,  94S. 
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4.  Powers  of  case,  yet  there  are  statutes  which  approve  of  it 
taSS."'  in  similar  cases ;  as  for  instance  the  acts  that  re- 
late  to  the  customs  expressly  direct  and  com- 
mand  such  bonds  to  be  taken  to  prevent  and 
guard  against  offences  for  the  future.  The  act 
likewise  against  deer-stealing  commands  such 
bonds  to  be  taken^  and  though  there  is  no  au« 
thority  in  the  present  case,  yet  it  shews  the 
doing  of  it  is  not  malum  in  se.  The  counsel  for 
the  plaintiff  having  insisted  it  is  an  excessive  pe* 
nalty,  and  to  be  sure  it  is  a  large  one,  but  I  do 
not  know  that  courts  of  equity  where  a  bond  is 
entered  into  voluntarily,  have  gone  so  far  as  to 
take  into  their  consideration  the  greatness  or 
smallness  of  the  penalty.  I  shall  be  extremely 
cautious  how  I  give  an  opinion  that  will  set 
aside  such  bonds,  which,  if  rightly  used,  may 
be  of  great  service  in  the  preservation  of  the 
game,  and  an  equal  benefit  to  the  obligors 
themselves,  in  taking  them  out  of  an  idle  course 
of  life  which  poaching  naturally  leads  them 
into.  As  to  the  head  of  security,  it  is  most  ab« 
surd  to  think  that  bonds  of  this  kind  were  in- 
tended merely  as  a  security,  and  that  nothing  is 
to  be  recovered  upon  them.  I  am  of  opinion 
when  these  sort  of  bonds  are  given  by  way  of 
stated  damages  between  the  parties,  it  is  unrea* 
sonable  to  imagine  they  could  only  be  intended 
as  a  bare  security  that  the  obligor  should  not 
offend  in  future ;  was  this  the  case,  in  what  re« 
spect  is  a  gentleman  in  a  better  condition  who 
has  such  a  bond  than  he  was  before,  if  after  he 
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has  obtained  judgment  at  lav^,  a  court  of  equity  4.  iPowcrsof 
will  give  him  no  other  satisfaction  than  the  bare  J^^  jf,ie^J^e"* 
value  of  the  price  of  the  game  that  is  killed  ?*' 
Bat  if  there  b^  any  attempt  to  make  an  unjust 
use  of  such  a  bond,  a  court  of  equity  will  inter- 
fere to  prevent  the  plaintiff*  from  recovering  at 
)aw^  and  therefore  in  the  kost  mentioned  case» 
where  thfifdefencbnt  had  recovered  100/.  the  penal 
of  the  bond,  and  40/.  costs,  merely  for  a  triflmg 
breach  of  the  condition,  committed  nnder  parti- 
ccriar  eircximstances.  Lord  Hardwtcke  decreed 
that  the  plaintiff  in  equity   should  be   reliered 
against  the  verdict,  and  that  the  defendant  should 
Fefood  tlie  100/.  recovered  on  the  bond,  and  the  4o/. 
costs,  hot  without  costs  in  equity  on  eithbr  side. 
If  ra  a  lease  the  lessor  reserve  to  himself  a 
pond  or  the  game  generally,  he  will  be  entitled 
to  have  all  the  fish  and  the  game,  and  it  will  be 
lawful  for  him  to  enter  for  the  purpose  of  taking 
ii  (A).     And  though  a  court  of  equity  might  re- 
lieve against  a  forfeiture  for  a  single  violation  of 
a  covenant  not  to  sport,  and  a  clause  of  re-entry 
reserved  thereon,  it  would  be  otherwise  if  the 
tenant  were  obstinately  to  persist  in  stt<ih  infrac- 
tion of  his  contract. 

« 

(h)  Year  Book,  14   Hen«  nify  against  costs  of  actioos 

8.  p.  1.  post,  Appendix,  811.  brought  by  (he  tenant  against 

See  the  form  of  a  covenant  third  persons^  and  of  proviso 

tQ  preserve  gtme,  and  of  th6  of  re-entry,  poit,  Appeodiar. 
laadlord's  covenant  to  indem- 
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CHAPTER  VIII. 


OF  th£  punishments  of  crimes  relating 

TO  GAME,  AND  THE  MODES  OF  ENFORCINO 
THE  PAYMENT  OP  PECUNIARY  PENALTIES, 
BY  ACTIONS,  INFORMATION  IN  THE  CROWN 
OFFICE,  OR  INFORMATION  BEFORE  JUSTICES 
OF  THE  PEACE,  AND  COURSE  OF  PROCEED- 
ING. 

JblAVlNG  in  the  preceding  chapters  cooa* 
dered  the  property  in  game,  the  prohibitions 
against  destroying  it,  and  the  summary  modes 
of  interfering  for  its  preservation,  we  will  in  this 
chapter  inquire  into  the  means  by  which  of« 
fenders  may  be  punished  for  their  infraction  of 
the  laws  relating  to  game,  which  subject  may  be 
classed  under  two  heads: — Ist,  Of  those  offences 
which  are  punishable  criminalfy^  and  the  course 
of  proceeding.  Sdly,  Of  those  offences  which 
are  punishable  in  the  first  instance  by  pecuniary 
penalty,  and  the   course  of  proceedings. 


1.  OF  OFFENCES  PUNISHABLE  CRIMINALLY,  AND 

COURSE  OF  PROCEEDING. 

I.  cRiKvuL      In  tr^^tiug  o{  the  property  in  game,  we  hare  fre- 
nBtr,ivn«r-4tt«i^^ad  occasion  to  obser?e»  that  at  common 
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km,  tc.  independently  of  any  legislative  provi*MMrT4Tcoii- 
MOD,  there  is  not  in  general  a  sufficient  property  ^^"  ^^^' 
in  game  in  any  indivtdnal,  or  even  in  the  king, 
to  sapport  an  indictment  or  criminal  prosecution 
agaiiltft  a  person  for  taking  it,  and  that  the  pu- 
nishment  on  offenders  must  be  looked  for  only  in 
those  express  legislative  provisions  that  have 
been  introduced  for  protection  of  game.  It  is  a 
common  doctrine  established  by  many  decisions 
and  the  opinions  of  the  best  elementary  writers, 
that  larceny  cannot  at  common  law  be  com* 
mitCed  of  animals  feroe  nator8s,and  unreclaimed, 
at  deer,  hares,  rabbits,  &c.  though  in  a  forest, 
chase,  or  warren,  nor  of  old  pigeoni  out  of  the, 
house,  or  wild  fowls,  at  their  natural  liberty,  al- 
though  a  person  may  have  an  exclusive  right, 
ratione  loci  aut  privilegii  to  take  them^  if  he  can, 
in  those  places  (a).  Thus  we  find  in  the  Year 
Books  (&),  that  it  was  always  holden  that  the 
taking  of  old  pigeons  at  large,  or  of  fish  in  an 
open  river*  or  of  a  hare  or  pheasant,  unless  re- 
claimed, and  to  known  to  be  by  the  party  steal- 
ing them,  is  not  a  felony.  On  this  ground  it 
was  held  in  a  modem  case  (r),  that  an  indict- 
ment for  stealing  a  pheasant  generally  of  the 
goods  and  chattels  of  H.  S.  is  bad,  for,  by  all  the 
judges,  in  cases  of  larceny  of  animals  feras  na<» 
turse,  the  indictment  must  shew  that  they  were 

{a)  3  East  PI.  Cr.  607.  19  Hen.  8.  p.  Se.  post,  Ap. 

(6)  la  Edw.  3.  p.  8.  post,  pendiz,  819.  and  840. 3. 

Appendix,  773.  snd  Jenkins,  (c)  The  King  ▼•  Rosgh,  a 

5th  Centnrj,  304.  post,  Ap  East.  Pi.  Cr.  $07.  po^t,  Ap« 

poidix^  8l2«~Tesf  Book^  pendh^  il7S. 
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I.  cKiMiNAi.  either  dead,  temt,  or  confinatj,  otherwise  tbey 
FrR^T^smcT^^  be  presumed  to  be  in  Uwjr  origioaUt^te ; 
MFNTATcoM-gp^  j^  jg  Bot  sufficiept  to  &dd  of  ihfi  goods  and 

MON   LAW.  . 

chattels  of  such  fin  one.  So  in  an(Hher  case  (d), 
for  stealing  fish  out  of  a  certain  pond  USM^r  (ot 
keeping  fisl),  thoilg^  tlie  court  held  the  iodic t- 
iQent  good  upon  the  statute,  yet  they  said  if  the 
indictment  had  been  at  counnon  law  for  a  feio- 
By,  it  should  have  described  what  sort  of  a  pond 
it  was,  that  it  qaight  appear  on  the  faceof  the  indict- 
ment, that  ih^  taking  fisii  opt  of  such  a  pond  wa9 
felony.  And  in  another  case(^),  it  \\^  held  the 
felony  cannot  be  committed  at  comiQon  law  by 
taking  oysters  off  oyster  lays  in  an  arm  of  the 
sea,  though  not  produced  there,  but  brought 
there  for  sale. 

But  if  animals  (er<e  naturae,  are  dead,  or  re- 
claimed and  known  to  be  so,  or  coofined  and 
may  serve  for  food,  it  is  indictable  even  at  com- 
mon law,  to  steal  them.  For  larceny  may  be 
committed  of  deer  so  enclosed  in  a  park  that 
they  may  be  taken  at  pleasure ;  fish  in  a  trunk  or 
net,or,asit  should  seem,in  any  other  enclosed  place 
which  is  private  property,  and  where  they  u»ay 
be  takeii  at  the  pleasure  of  the  owner  at  a|iy  time ; 
or  of  pheasants  or  partridges  in  a  mews  young 
pigeons,  or  old  ones  when  shut  up;  young 
hawks  in  a  nest  or  even  old  ones  or  falcons  re« 


^«" 


(d)  Hudson's  case,  2  £a6t.  1324.  This  oiEenceii  since  by 

PI.  Cr.  611.  post.  Appendix,  48  Geo.  3.  c.  144.  declared 

i  177.  to  be  felony^  post  Appendix, 

ie)  Rex  V,  Walford,  5  Esp,  693. 
Rep.  6^.    post,    AppeodiXj 
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daimed,  and  known  by  the  party  to  be  90.    So  z.  chiuikal 
of  peacocks  and  swans  marked  or  pinioned,  or  r^Rs^NDic^l 
swans  unmarked  if  tame,  kept  in  a  moat,  pond  or  mo^J^I^^^"' 
priyate  river ;  but  if  they  range  out  of  the  royalty 
it  is  no  felony  to  take  them,  though  marked, 
because  it  cannot  be  known  that  they  belong  to 
any  person.     Nor  can   larceny  be  committed 
ef  the  eggs  of  these,  or  of  hawks,   because  the 
Stat.  11  Hen.  7.  c.  !?•  has  appointed  a  less  pu-^ 
nishoient,  namely,  fine  and  imprisonment  (/). 
Thia  doctrine  we  find  established  in  the  Year 
Books,  (g)   Bs   fdv    Bs  relates  to  the  taking  of 
young  pigeons,  or  young  hawks,  or  of  fish  in  a 
pond* 

And  though  for  some  purposes  several  persons^ 
by-assDciating  in  the  commission  of  an  illegal 
act,  may  become  indictable  for  a  conspiracy ;  yet 
several  persons  cannot  be  indicted  at  common 
kw  for  conspiring  to  destroy  game ;  and  therefore 
in  a  late  case  (h)  it  was  held,  that  an  indictment 
will  not  lie  for  conspiring  to  commit  a  civil  tres* 
pass  upon  property,  by  agreeing  to  go  into  a  pre- 
serve, the  property  of  another,  for  the  purpose 
of  snaring  bares,  though  alleged  to  be  done  in 
the  night,  by  the  defendants,  armed  with  offen- 
sive weapons  for  the  purpose  of  resisting  any  en- 
deavours to  apprehend  or  obstruct  them. 


(/)  ^  E^t,  P<.  Cr.  607.  pendix,  Si 2-  840.  3.  IO6S. 

<^)  18  Edw.  S.  p.  8.  po»l,         (A)  The  King   ▼.  Turner 

Appendix,  772.  aod  Jenkins,  and    others,    13  East.  3^8. 

SiaCeotur|r,  204.poit,  Ap.  post,   Appendix,.    1372.  — 

pendix,   8ia.-*Vear   Book|  King  ▼.  MarthaU,^  Keble. 

19  Hen.  8.  p.  2.  post,  Ap.  594.  post,  Appendix,  947. 
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jrvDTCTicBNT      Vfs  havc  alrcad/  considered  the  iDStances  in 
OH  STATUTES,  ^j^j^j^  ^j^^  infractioii  of  the  game  laws  is  pu-' 

nishable  criminally  by  the  different  slatutesi- 
"tvhich  usually  at  the  same  time  point  out  the 
proper  course  of  p  roceeding,  and  it  is  sufficient 
fo  refer  the  reader  to  the  preceding  pages  (i). 
It  may  here  suffice  to  observe,  that  when  the 
statutes  point  out  a  particular  remedy,  and  the 
offence  was  not  before  punishable  as  a  crime  at 
common  law,  the  particular  course  of  proceed* 
ing  directed  by  the  statute  must  be  pursued. 
Thus  no  indictment  lies  for  killing  a  hare  or  for 
having  nets  in  possession,  this  not  being  criminal 
at  common  law  and  punishable  only  in  a  parti- 
cular  manner  by  the  statutes  (k).  So  an  indict* 
ment  against  several  for  fishing  in  the  night  with 
nets,  not  being  framed  according  to  the  Stat* 
5£liz.  c.  2L  was  held  not  sustainable  at  com- 
mon law  (I).  But  if  several  in  attempting  to 
/  sport,  be  guilty  of  a  riot  or  a  forcible  entry, 

they  may  without  reference  to  the  game  laws,  be 
indicted  for  such  breach  of  tlie  peace  (m).  So 
at  common  law,  if  wild  fowl  or  fish  be  ingrossed 
with  intent  to  raise  the  price,  or  otherwise  to  pre^ 

judice  the  public,  the  party  may  be  prosecuted, 

^ -    ■    ,  ,     .  __  ._ _.  __    _     ■■_  ■  _  I 

(t)  See  also  some  of  (he  2  Keble,  594.  post,  AppcD- 

erimtoal  proceedings  on  (he  diz,  547. 

statutes  ennmerated,  2  East.  (m)  The  King  t«   Birt,  % 

PI.  Cr.  (K>7  to  6U.  Keble,  530.  post  Appendiz, 

(*)  Rex  T.Back,^  Strange,  946.— The  Ring  t.  Wharton, 

679.  post,  Appendix,  1047. —  Id  Mod.  510.  post,  Appen. 

The    King  ▼.  Towning  and  dix,  990.— The  Mayor,  Ac* 

others.  Andrews/ 303.  Post,  of  York  t.  Sir  Lionel  PiU 

Appendix,  1077.  990.  kington,  9  Mod.  273.  pos^ 

(/)  The  Ring  t.  Marshall^  Appendix,  1089. 
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and  in  the  indictment  it  must  be  shewn  what  ivDiervcvr 
quantity  of  fowl  or  fish  in  particular  have  been  ®*  "^"'^"' 
engrossed  (n).    Where  a  statute  prohibits  an  of- 
fence under  the  game  laws  without  pointing  out 
the  mode  of  enforcing  the  punishment,  the  only 
course  of  proceeding  is  by  indictment  (o). 

A  proceeding  by  quo  warranto,  or  an  informa*  secowlt, 
tibn  in  the  nature  of  it,  which  is  a  remedy  given 
to  the  crown  against  such  as  have  usurped  or  .in- 
truded into  a  franchise,  or  abused  the  use  of 
it  (p),  may  be  classed  under  the  head  of  criminal 
prosecutions,  though  the  fine  is  now  merely 
nominal,  and  the  proceeding  is  in  some  respects 
of  advil  nature  (q).  .  This  is  a  proceeding  in 
the  nature  of  a  writ  of  right  for  the  king,  against 
a  person  who  usurps  or  claims  any  franchises  or 
liberties,  requiring  him  to  shew  by  what  autho- 
rity he  claims  them  (r).  Proceedings  of  this 
nature,  with  reference  to  the  game  laws  are  now 
very  rare,  they  still,  however,  may  be  exerted  by 
the  express  interference  of  the  officers  of  the 
crown,  though  it  appears  from  several  casies^  that 
the  Court  will  not  interfere,  unless  on  the  appli* 
cation  of  the  Attorney- general  fs).  The  in- 
stances of  this  proceeding  in  former  times  for  the 


(fi)  Tbe  King  v.  Forster,  Bla.  Com.  313.  —  H  Term 

1    Ld.  Rajmond,  475.  po»t,  Rep.  484. 

Appendix,  088.— The  King  (r)  Com. .  Dig.  tit.   Qao 

y.  Gilbert,  1  East.  583.  post,  Warranto,  A. 

Appendix,  JS78.  (0  The  King  ▼.  Lowther, 

(o)  Ante,  87. 110.  n.  L  4  9U.Ra}rm.l409.  1  Strange, 

Terra  Rep«  303.  6d7.   S.  C.  post.  Appendix, 

(p)  3  Bla.  Com.  363.  ]047*-^Ibotion's  case,  Rep. 

Xq)  3  Bla.  Com.  3(>3.— 4  Temp.  Hard.  261. 
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dSOONDLYy 
QUO  WAR- 
BAN  TO. 


usurpation  of  fore9t3«  chases^  parks,  aod  fine^  war- 
rens, are  very  numerous  (r).  The  form  of  the 
proceeding  is  given  in  Coke' s  £ntries(5*).  The  de- 
fendant may  disclaim  the  liberties  mentioned  ia 
the  information,  either  generally,  or  he  may  dis- 
claim as  to  part,  and  justify  as  to  the  residue  (t\ 
and  the  replications  and  subsequent  pleadings 
are  the  same  as  those  in  other  proceedings  by 
quo  warranto  {u).  The  judgment  which  is  cod* 
elusive  upon  the  king  as  well  as  the  subject,  if  in 
favour  of  the  former,  is^  that  the  subject  be 
ousted  of  the  supposed  franchise  if  it  do  not 
exist,  and  that  the  king  have  it,  where  it  has 
been  forfeited  (x) ;  and  in  the  latter  case,  a  writ 
of  seizure  issues  to  the  sheriiT,  upon  which  he  is 
to  return  execution  (y). 


II.   OF  OFFENCES   PUNISHABLE  BY   PECUNIARY 
PENALTIES,  AND  COURSE  OF  PROCEEDING, 


n.  FECUKX- 
ART  PENAL- 
TIES AMD 
C0U&8B  OF 
PE0CEEDIK08. 


It  is  observable,  that  most  of  the  offences 
against  the  game  laws  are  punishable  by  pecu* 
niary  penalties,  which  at  the  present  time   are 


(r)  Com.  Dig.  tit.  Quo 
Warranto,  A.— Co.Ent.  561. 
-^Post,  App€Ddix,703.  705. 
7J0.  875.   892.  935.   1004w 

(#)  Page  6a  I . 

(tf)  Id.  537.  b.  and  539-  b. 
Com.  Dig.  tit*  Quo  Warrao« 
to,  C.  4.  <-*  The  King  t. 
Talbot,  Cro.  Car.  3il.  po0t^ 


Appendix,  935.   ' 

(u)  Rex  r.  Byron,  Bridg. 
33.  post.  Appendix,  893, 3. 

(«)  Com.  Dig.  tit.  Quo 
Warranto,  C.  5.  poet,  Ap» 
pendix,  710. 

0^)  Go.  £ot.  539.  b.  540. 
b. 
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gfiner^y  recoverable  by   three  modes  of  pro-u.PEcuBi- 
ceedingj  1st.  By  action.     2d.  By  information  in  ^jYs,^^np '^" 
the  Crown  Office.    Sd.  By  information  before  a^^^'^*^*'^ 
magistrate. 

Formerly  these  penalties  were,  for  the  most 
part,  recoverable  only  before  a  magistrate,  in 
wbich  case  a  moiety  of  the  penalty  goes  to  the 
iuformer,  and  the  other  to  the  poor  of  the  parish, 
and  oo  costs  are  recoverable,  unless  in  case  of  an 
appeal  and  affirmance  of  the  conviction,  which 
must  take  place  within  three  noMiths  after  the 
offence  was  committed  (z).  But  This  division  of 
the  penalty  and  restriction  as  to  costs  and  time 
of  proceeding,  together  with  the  minute  accuracy 
required  in  the  form  of  the  conviction,  having 
been  found  to  deter  persons  from  prosecuting 
offenders,  it  ivas  afterwards  enacted,  ^*  That  the 
informer  might  proceed  by  action  of  debt  on  the 
case,  bill,  plaint,  or  ijiformation^  in  any  of  his 
majesty's  courts  of  record,  in  which,  if  he  reco- 
vers, he  shall  likewise  have  double  costs  (a),  and 
the  whole  of  the  penalty  to  his  own  use,  and 
inav  sue  for  the  same  within  six  months  after 
the  offence  was  committed  (fc).  But  it  is  pro- 
vided, that  no  offender  shall  be  prosecuted  by 
both  of  these  methods,  but  only  by  one,  and  that 
JO  case  pf  any  second  prosecution,  the  person  so 


^)  $    Ann.  c.    14.  post,         (a)  8  Geo.  1.  c.   19.  s.  1. 

Appeiidi]c,477.  there  are  par-  post,  A  ppendix,  512. 
ticttlftir  regulations  relaUng  to         C^)  2   Geo.   S.   c.    19.  f. 

Ukinggaipein  tbeniisht.fime  5    and  6*    post,  Appeodiz, 

and  out  of  season,  which  gi?e  606|  6. 
costs  to  tbe  informer. 
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ii.Fccuyi.  doubly  prosecuted  may  plead  in  his  defence  the 
jf^"V^'  pendency  of  the  former  prosecution  or  the  con- 
J5[^*^jy^^  viction  or  judgment  had  thereon  (c).  And  from 
these  advantages^  as  well  as  from  the  proceedings 
not  requiring  so  much  precision  as  a  convic- 
tion (^),  it  is  more  fVequent,  particularly  in  cases 
where  difficulties  may  arise,  to  proceed  by  action 
or  information  in  the  King's  Bench,  than  before 
a  magistrate,  which  latter  course,  however,  is 
more  expeditious  and  less  expensive.  We  will 
consider  these ^spective  proceedings  in  the  foL 
lowing  order  ;  viz.  1st.  potions  for  the  penalties 
and  proceedings  thereon.  2dly.  Informations  in 
the  superior  courts.  3dly.  Informations  before 
magistrates,  and  proceedings  thereon. 

First,    Actions  for  Penalties  and   Proceedings 

thereon. 
ist.  Actions       With  respect  to  actions,  we  may  observe  that 
iagi'tbereon'.  ^^^  ^■'st  general  regulation,  that  introduces  them^ 
directs  that  they  shall  be  brought  in  a  court  of 
record. 

The  8  Geo.  1.  c.  19.  s.  2.  {e)  enacted,  "  That 
**  the  action  should  be  brought  before  the  end  of 
"  the  next  term  after  theotfence  was  committed.'' 
But  the  3  Geo.  S.  c.  19.  s.  6.  (/)  enacts,  **  That 
*'  it  shall  be  brought  within  six  months  after  the 
."  matter  done,"  which  means  lunar  (^)  and  not 

(c)  8  Geo.  I.e.   19.  8.2.  (/)  Post,  Ap|jcndiz,  OOff. 

post,  Appendix,  513.  Rex  ▼.  {g)  Lacon  t.  Hooper,    I 

Midlam,  3  Burr.  1720.  post,  Esp.  Rep.  246.  post,  Appen. 

Appendix,  1 137-  825.  post,  Appendix,  1169. 

(rf)  AYery  ?.  Hoole,  Cowp.  (e)  Post,  Appendix;  5 1  «• 
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calendar  months ;  and  since  the  last  act  it  is  ut.  Action^ 
sufficient  to  commence  the  action  within  six  fd^  th^^xj 
moDlbs,  though  after  the  end  of  the  second 
terms  nor  is  it  necessary  to  aver  in  the  declara« 
tion,  though  it  mast  be  proved  at  the  trial,  that 
the  action  was  commenced  within  the  time  {h)p 
aod  the  record  in  the  action  will  not  of  itself 
afford  any  inference  that  the  suit  was  not  com^^ 
BBenced  in  dae  time  (i ). 

The  18  Eliz.  c,  5.  s.  1.  (k)  enacts,  *«That  every 
informer  upon  a  penal  statute  shall  exhibit  his 
suit  in  proper  person,  and  pursue  ine  same  only 
by  himself  or  his  attorney  in  court;  consequently 
ao  infant  who  cannot  appoint  an  attorney,  and 
must  sue  by  prochien  amy  or  guardian,  cannot 
be  an  informer  for  the  recovery  of  penalties 
under  the  game  laws  (/).  But  any  other  per^ 
son  who  has  not  been  convicted  of  some  crime 
which  renders  him  incompetent  to  sue,  may  be 
an  informer;  but  where  a  person's  evidence  is  ma-* 
terial  for  the  support  of  the  action,  he  must  not 
be  the  plaintiff. 

The  action  must  not  be  brought  under  a 
fictitious  name,  or  the  court  will  set  aside  the 
proceedings,  and  the  defendant  may  call  for  an 
account  of  the  place  of  abode  of  the  plaintiff,  and 
if  his  attorney   refuse  to  give  it,  or  give  in  a 

diz,   1256.— King  t.  Peck.  2  East.  573.  post.  Appendix, 

kam,   Carthev,    406.    post,  1315.    3  Saund.    l.  b.  &c* 

Afipendiz,  979*  a.  1. 

(ik)  Lee  t.  Clark,  2  East.        (A:)  Post,  Appendix,  413. 
533.  post,  Appendix,  1305.  (I)  Sajer's  Rep.  51. 

(•)  HardjrmaAT.  Wbitacr^, 
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1st.  Actions,  fictitious  accoutit,  the  court  will  gtay  the  pro- 
JIIg<  the^eon^ceedings  until  security  be  given  for  the  costs  {m)^ 

Every  person  who  is  not  qualified,  or  assisting 
a  qualified  person  in  sporting,  is  liable  to  an  action 
tor  the  penalties  under  the  game  laws,  and  thoogb 
infancy  precludes  a  person  frono  being  saed  upon 
every  contract  except  for  necessaries,  it  affords 
no  protection  for  the  commission  of  crimes  or 
violation  of  the  laws;  a  married  womaft  k 
liable  to  be  sued  with  her  husband  for  penalties 
hicurred  by  her  infringement  of  the  law.  (?i) 

We  have  seen  that  several  persons  may  be 
jointly  sued  for  penalties^  and  that  the  acquittal 
of  one  will  not  preclude  the  plaintiff  from  re^^ 
covering  against  those  who  are  found  guHty  (o)^ 
and  that  several  persons  who  sport  together  on 
the  same  day  and  concur  in  the  same  offence^ 
whether  sued  jointly  or  separately,  are  liable  for 
one  penalty  only  (;>),  and  that  the  using  several 
dogs  and  a  gun  on  the  same  day,  for  tl)e  same 
joint  object,  is  only  one  offence  {q).  But  an  un- 
qualified person  by  having  game  in  his  possession^ 
and  using  dogs  or  engines  on  the  same  day,  in- 
curs several  penalties,  and  any  number  of  of- 
fences, committed  within  the  limited  time,  may 
be  included  in  one  action. 
The  declaration  in    an    action  for  penalties 

(m)  Strange.  697.  705.  —  1  fM.     ' 
Barnef,  126.                     i  (o)  Ante,  70.85.— Hanly. 

(n)   8  Term  Rep. — Com.  man   t.   Whitacre,    2    VmmU 

Hg.  tit.  Enfant,  D.  4.--Bac.  573.  post,  Appendix,  1313. 
Abr.  1  It.    Infant,  II.   4.    1         (p)  Ante,  76.  85. 

Hawk.  PI.  Cr.  3.  -—  2  Sit.  .  (g)  Ante,  85.   . 
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Bsaalty  states,  that  the  defendant,  within  six  ist.  Acttons, 
mooths  before  the  comnaencement  of  the  action,  f„p5i2^^" 
on  sach  a  day  and  in  such  a  parish  or  county, 
kept/  or  that  he  used,  a  greyhound,  setting  dog, 
or  lurcher,  or  a  gun,  net,  or  sniare,  &c.  being  an 
Engine  for  the  destruction  of  game,  to  kill  and 
destroy  the  game  of  England,  he  not  being  then 
qualified  by  the  laws  and  statutes  of  this  realm 
or  any  of  them  so  to  do,  contrary  to  the  form  of 
the  statute  in  such  case  made  aud  provided, 
whereby  he  forfeited  5L  and  whereby  an  action 
bath  accrued  to  the  plaintiff  to  demand  and  have 
the  same.  Any  number  of  offences  may  be  in^ 
eluded  in  the  same  declaration,  and  it  is  usual 
to  vary  tlie  statement  of  each  offence  in  different 
counts,  for  keeping  or  for  using  the  engine,  and 
for  exposing  a  hare,  partridge,  &c.  to  sale,  so  as 
to  meet  the  evidence  that  may  be  adduced  on 
the  trial.  And  as  no  damages  are  recoverable  by 
a  common  informer,  it  would  be  improper  to  con« 
clnde  the  declaration  ad  damniinty  &c.  The  al- 
legation that  the  suit  was  commenced  within  the 
limited  time  is  not,  we  have  seen,  material,  and 
tboDgh  some  day  must  be  stated  when  the  offence 
was  commitled,  the  precise  time  is  immaterial, 
and  it  may  be  varied  from  in  evidence,  and  it 
will  be  safficieut,  if  it  be  proved  to  have  been 
committed  within  six  months  before  the  issuing  of 
the  writ  (s),  and  though  a  parish  or  place  must 
be  named,  yet  it  is  not  material  in  a  declaration 
to  name  the  real  parish,  though  it  is  otherwise  in 

(#)  Ante,  17% 
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iftt.  Actioiw,  proceedings  before  a  magistrate^  becaose  in  the 

1?^  ib^wn!  latter,  a  moiety  of  the  penalty  goes  to  the  poor 

of  the  parish  where  the  offence  was  cooimitteds 

but  in  an  action  the  informer  is  entitled  to  the 

.  whole  penalty  (/). 

The  declaration  must  shew  that  the  defendant 
kept  or  used  one  of  those  description  of  dog^ 
mentioned  in  the  statute,  being  a  *'  greyhound^ 
setting  dog,  or  lurcher ;"  and  if  it  be  for  using  a 
hound  or  a  dog  generally,  without  describing 
what  sort,  it  will  be  insufficient  even  after  ver- 
dict, and  will  not  be  aided  by  the  word  *^  en^ 
gine**  in  the  statute,  which  can  only  be  applied 
to  inanimate  instruments  (i/).  It  is,  however, 
sufficient  to  allege,  that  the  defendant  kept  or 
used  a  certain  dog  called  a  greyhound  (x). 

With  respect  to  inanimate  instruments^  if  they 
be  of  that  description  not  named  in  the  statute, 
it  should  be  alleged,  that  they  were  engines  to 
kill  and  destroy  game,  though  after  verdict  the 
omission  would  be  aided  (v)*  it  should  be  alleged 
that  they  were  kept  or  used  for  that  purpose,  aad 
if  it  were  merely  stated  that  the  defendant  kept 
or  used  a  gun,  being  an  engine  for  the  destruc*- 


(0  Clark    T,    Taylor,    3  (x)  Rex  v.  Hartlej,  CM. 

Esp.  Rep.  218.  post,  Appen.  Rep.  175.  post,  Appendiic, 

dix,    1317. -—The  Ring  t.  1183.      This  is  disttnguitb. 

Wyatt,    Ld.   Raym.    1478.  able    from  the  case  of   tiia 

post.  Appendix,  |050.  King  ▼.  S.mith, «  Keble.  389, 

(u)  Ante,  83.  Hooker  r.  post,  Appendix,  039. 

MViiksj    2    Strange.     IISO.  (y)  Reasoa    r.    Lble,  % 

post,  Appendix,     1079-  —  Comyn's  Rep*  576.  post,  Ap. 

Reason  ▼.  LUIe,  2  Com.  Rep.  peodix,  1059. 
57S.  post,  Appeadis,  1059, 
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tion  of  gaine«  tbe  declaration  would  be  bad  upon  ish-AeOons; 
demurrer,  though  it  has  been  held  to  be  aided  after  ^  S^^ 
yerdicty  and  read  as.  if  a  comma  were  inserted 
after  tbe  word  engine  (z\     The  allegation  that 
the  defendant  was  not  qualified  is  material,  but: 
it  is  not  necessary,  afi  in  a  conviction  before  ma* 
gtfltrates,  to  negative  every  particular  qualifica'^ 
tion,  and  tbe  general  allegation,  that  tbe  defend^ 
ant  was.  not  qualified  by  law  so  to  do,  is  suffix, 
dentin  a  declaration  (a).     It  has  been  decided 
that  an  allegation,  that  the.  defendant  was.  not 
qualified  by  virtue  of  the  statutes  of  this .  realm 
was  bad,  for  he  might  be  otherwise  qualified  by^ 
law  {b) ;   but  in  a  subsequent .  case  (c)  a  similar ' 
objection  was  overruled,  and  tbe  Court  said,  the 
words  may  well  import  as  much  as  being  unqua^ 
lified  or  not  qualified.     It  should  be  shewn  that 
tbe  defendant  was  not  qualified  at  the  time,  when 
the,  offence  was  committed  (^d).     In  a  count  for  * 
a  penalty  for  having  game  in  possession,  not  being 
qualified,  or.  being  entitled  to  it  under  some  per- 
son who  is,  the. offence  should  be  described,  as 


•    (x).Aver)rT.Hoole,Cowp.  pendix,    10M>.  —  Bittct  v. 

a^.post^  Appendix,  II 67.  Needs,  2     Com.  Rep.  62«. 

— ^The  King  t.  Gardner,  An-  post,  Appendiic,  1057, 

drews.  U5.  ^  S  StraDge..  (6)  ShiptoD    v.  Hoptos^ 

1098.— 7  Mod.  279.— S.  C.  8  Mod.  238.    post,  Appcn- 

poMtr   Appendix,    lOOB.  to  dix,  .I04i$.             .. 

1074.  (c)  Reason  f .  Lisle,^  Com. 

(a)  The  King  t.  Stone.  I  Rep.  576.  post,  Appendix, 

East.    639.  post/ Appendix,  1059. 

1278 The  King  ▼.  Jams,  (d)  Rex  r.  ATsop,  Sir  T. 

1  Barr.    148.  post,  Appen.  Raym.  378.  post,  Appendix, 

dix,1114.— Keason  t.  Lisle,  963.— Post,  Appendix,  943. 

S  Com.  Rep.  576.  pbst^  Ap-  n.  2. 
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UL  Actions,  an  exposing  to  sale,  and  not  as  havings  unlaw- 
i^  tb^*  fully  in  possession,  which  is  only  declared  by  Um^ 
9  Ann.  c.  25.  to  be  deemed  an  exposure  to  sale ; 
but  unless  the  objection  be  taken  by  demurrer 
this  defect  is  aided  (tf)«  The  offence  should  be 
alleged  to  have  been  committed  against  the  foma 
of  the  statute  or  statutes  which  make  it  a  pe- 
naky  (/)•  But  assuming  it  to  be  necessary  in 
an  action  for  a  penalty  by  a  common  informer^ 
that  the  count  should  refer  to  the  statute  giving 
the  remedy,  as  well  as^  to  that  creating  the  offience 
and  giving  the  penalty ;  yet  a  count  for  the 
penalty  on  the  Stat.  6  Ann.  c.  14.  stating  that 
the  defendant  kept  a  snare  to  kill  game,  against 
the  form  of  the  statute  in  such  case  made  and 
provided,  by  reason  whereof,  and  by  fwce  of 
the  statute,  &c«  an  action  hath  accrued,  &c.  is 
sufficient ;  for  the  first  statute  mentioned  refers 
Co  the5  Ann.a  14.  creating  the  offence  and 
giving  the  penalty ;  and  the  statute  lastly  map- 
tioned  refers  to  the  3  Geo.  3.  c.  19^  whereby 
the  whole  pendty  is  given  to  the  common  in- 
fefmer,  tbe  half -only  of  which  liad  been  given 
to  him  by  an  intervening  statute  (g).  If  diere 
be  any  defect  in  the  declaration  it  may  be 
amended^  even  after  thfe  time  limited  for  bringing 


•1^ 


(e)  Jonei  v.  Bishop,  Say.  Esst.  333.  poi^  Appendixt 

Rep*  64.   pott,    Appendix,  1305. 

1 104.  and  quare  if  demur.  (g)  Lord   Clanricarde  v. 

»ab!c.  Stokes,  7  East.  SiO.  uquU 

if)    Lee    t.    Clarke,  %  Appendix,  1330. 
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a  fresh  abttotiy  but  not  so  ad  to  enable  the  plain«  itt.  Aetfem, 
tiff  td  introduce  fresh  causes  of  action  (A).  fngs  £(rteq|ir 

iTbe  usual  pled  in  this  action  is  the  general  piea. 
issue,  that  tl>e  defendant  does  tiot  owe  the  sum 
demanded^  or  any  part  thereof,  though  not  guilty 
would  suffice  (?) ;  or  be  may  plead  the  pendency 
of  atiotfaer  ()rosecution  for  the  same  offence,  or  A 
prior  conttction  (k) ;  if  the  btter,  he  must  obt&iti 
a:  topj  of  the  conviction,  and  if  refused  must 
remove  the  proceeding  by  certiorari,  which  hi 
may  do  m  that  case  without  being  liable  to  paf 
the  costs,  though  the  conviction  be  affirmed  (/); 
The  Statute  of  Limitations  may  in  this  action  for 
a  penalty  be  given  in  evidence  under  the  general 
issue,  and  need  not  be  pleaded  (m). 

If  the  declaration  do  not  cSontain  counts  M 
more  penalties  than  have  been  incurred,  the  de^ 
fendant  may  bring  the  amount  With  costd  int6 
court,  and  thereby  stay  the  prooeedings  (n). 
So  if  the  defendant  admits  a  liability  as  to  one 
or  more  of  the  penakies,  but  disputes  it  as  to  the 
residue,  he  rtay  bring  the  admitted  penalties  into 
court  on  the  counts  applicable  to  them,  and  de^- 


€k)  Howell    V.  James,  1  D.— 9  East.  473.— Law  r. 

WiU.  163.  post.  Appendix,  Worral,  1  Wns.    iTf.  pdsl, 

1103. 4  East.  4«.  435.  Appendix,  1 103. 

rOlXerBiRep.4<IS.  Bao.  (/)  Rc^   ▼•   Middlcton,  3 

Abr.  Pleas,  T.-Com.  Dig*  Burr.  1720.  post,  Appendix, 

Pleaders^S.  l^^*                   ^     . 

A)  8  deo.  1.  c.  19.  8.  ft.  (m)  ft  Saund.  63.  b.— 8 

^KM^  Appendix.  513.— Chit-  East.  33(i. 

UTW piSdiog,  fted  edit,  ft  («)    Webb  T.  Panter,  2 

Vol.  54i:— 1  Strange.  701.  Strange.  1ft  17. 
— ^B«c»  Ab.  Action  qui  tan| 
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iflt  Actioni,  fend  as  to  the  residue  (o).    If,  on  the  other  haad, 
!^  li^!  the  informer  be  disposed  to  take  less  than  hM 
been  forfeited,  Ibe  action  may  be  oompounded, 
but  this  mnst  be  with  leave  of  the  court,  or  of  a 
judge  after  the  defendant  has  pleaded,  or  the  in- 
former will  be  liable  to  the  penalties  of  the  Star 
tute  of  Elizabeth  (p).     M^here  the  action  is  not 
compromised  the  defendant  will  be  entitled  to 
costs  upon  a  judgment  on  non  pros,  for  not  re- 
plying  to  his  plea  (g),  or  he  may  have  judgment 
as  in  case  of  a  nonsuit,  if  the  plainti£f  do  not  pro* 
ceed  to  trial  (r). 
Evidence.         With  respect  to  the    evidMce,  the  plaintiff 
must  prove  that  the  defendant  committed  the 
act  constituting  the  offence,  the  nature  of  which 
proof  may  be  collected  from  the  previous  obser- 
vations as  to  what  constitutes  a  keeping  or  using 
a  dog  or  engine  for  the  destruction  of  game  (s) ; 
the  plaintiff  must  also  shew,  by  producing  the 
writ,  that  the  action  was  commenced  within  six 
lunar  months  after  the  offence  was  committed  (/), 
unless  the  record  itself,  by  relation  to  the  first 
day  of  the  term,  affords  presumptive  evidence  of 
the  action  having  been  commenced  in  due  time, 
in  which  case  the  writ  need  not  be  produced  (w). 

(o)  Cro.   Jac,    128.  498.  (0  Aote,  78  toSI. 

6^9.  and  3  Mod,  41.    .  (/)  2  Saund.  63.  b.  n.  e. 

(p)  18   KViZi   c.   5.  p08t,  Lee  T.Clarke,  «  East.  9$S. 

Appendix,  413.  post,  Appendix,  1308. 

(q)   Law     ▼.  .Worral,    1  (m)   2  Saund.  1.  b.  n.  1. 

Wils.  177.  post,  Appendix,  See  also  the  observations  is 

llO^*  Hardyman    t.   WhtUcre,   2 

(r)  Watfton  V.  Jackson,   1  East.  573.  post,  Appeodk. 

Wilson.  325.    post,  Appcn-  1315.  *                     - 
dix,  1104. 


PENALtlES,  AM&  CtnjKie.OS  ntOGBtMNDS.  ft). 

9 

IRThen  necessary  the  .\\'rit  may  be  produced  at  1st.  AciMni, : 
any  time  during  the  trial  (x).     If  the  defendant  fn^^M^ 
were  not  served  with  the  first  writ,  and  an  ahas 
has  issaedy  it  must  appear  that. the  first  writ  was 
returned,  otherwise  the  second  is  no  regular  con^ 
tmuance  of  it  (y),  but  if  the  first  writ  appear  to 
have  been  returned^  and  the  return  duly*  entered 
cm  record,  the  continuances  may   be  entered  at 
any  time  afterwards  (z).      Formerly  wiien    a 
moiety  of  the  penalty  was  given  to  the  poor  of 
the  parish,  a  parishioner  who  was  rated  to  the 
relief  of  the  poor  was  not  a  competent  witness, 
which  is  assigned  as  the  reason  for  passing  the 
statute,  by  which  the  whole  penalty  is  given  to 
the  informer ;  but  that  objection  is  in  all  cases  re-^ 
moved  by  the  Statute  S7  G.  S.  c.  S9.  where  the 
penalty  does  not  exceed  20/.  (a) 

It  is  not  necessary  for  the  plaintiff  in  an  action 
on  the  game  laws,  to  give  negative  evidence  of 
the  want  of  qualification  in  the  defendant ;  fot 
the  proof  of  the  fact  having  been  commuted  by 
bim  is  sufficient  to  throw  upon  him  the  onus  of 
proving  the  affirmative,  that  be  was  qualified, 
which  must  be  best  known  to  him  (6). 

We  have  already  considered   what  is  a  suffi* 


••-^ 


(jt)  Maoghan  t.  Walker,         (/>)  Rea  v.  Stone,  1   East. 
P«ike»tCa- Ni.Pr  1.163.  6S9.  post.  Appendix,  IWtfc 


(9)  Harris  ▼.  Woolford,  6  9.  this  was  admitted  by  tho 

Term  Rep.  6l7.  Court,  though  dijided  as  to 

(z)  Bates  ▼.  JenkinsoD,  6  the  necessity  of  the  pro^ecu. 

Term  Rep.  618.  *<>'*»  proTwig  the  negatiTe  in 


M  Rex  ▼.  Davh,  0  Term    proceedings  before  a 
Rep.   177.  post,  Appendix,    trate,3Ea8t.  ig7,8.  MO 
1249. 
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ue.  A«ioa%  ciant  qualification,  which  must  be  proved  by 
b^^mi!  the  defendant  (i).  A  legal  or  an  equitable  in- 
terest in  an  estate  of  inli^ritance,  whether  free- 
bold  or  copyhold,  of  the  clear  yearly  value  of 
van.  m  the  defendant's  or  his  wife's  right,  or  aa 
estate  for  life,  or  for  the  residue  of  a  term  for 
99  years,  of  the  clear  annual  value  of  150/.  or 
the  being  the  eldest  son  of  an  esquire,  or  of  n 
person  of  higher  degree,  constitute  a  soffit 
cient  qualification,  and  the  lord  of  a  manor  and. 
his  gamekeeper,  and  the  owner  of  a  free  war- 
ren, as  such,  are  also  qualified  to  kill  game  within: 
the  precinetsof  their  own  liberty  (c).  It  is  not- 
necessary  for  these  persons  in  all  cases  to  pro* 
dnce  their  title  deeds.  Actual  possession  of  an 
^  esiate  or  receipt  of  money  from  the  person  in 
/■-ff^  possession  is  prim&  facie  evidence  of  the  seisin 
in  fbe  of  the  estate  (d).  Proof  of  a  person  hav- 
ing aoted  as  lord  of  a  manor,  by  holding  courts, 
ke.,  or  that  his  ftither  has  practised  or  acted  as 
a  barrister,  &c.  would  in  general  suflice  (e) ;  nor 
will  the  Court,  in  an  action  on  the  Game  Laws, 
try  the  right  to  a  manor,  and  if  the  person  who 
appointed  the  defendant  his  gamekeeper  has  only 
a  colourable  title,  it  will  not  be  permitted  to 
thafge  him  in  such  action  f/)  |  but  if  he  has 
not  any  ground  of  claim,  the  mere  circumstance 


fO  Aut^y  M  to  74.  4  Term  Hep.  366,  7. 

.    (c)  Antty  41  ta  74.  (/)  Calcr»ft  ▼.  Gibhs,  ^ 

.    (d)  VeA^i  Law  of  Efi.  Term  Rcpu  681.  pQ|t|  ^p. 

d«pcej  9  ed.  344.  pendbc.  1243. 1245. 

(O  3  Tenn  Rep.  635.~ 
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of  bis  appointing  the  deftn^nt  will  not  form  any  ut  Aciioii^' 
txcusc{g).  IS^KSS^ 

Thongh  the  plaintiff  is  not  bonnd  in  the  fint 
instance  to  prove  that  the  defendant  was  not 
qnali6ed,  it  will  be  frequently  necessary  or  pra« 
dent  in  those  cases,  where  the  defendant  may 
probaUy  be  able  toluldnce  presumptive  evidence 
of  a  qaalification,  to  be  prepared  to  rebat  it, 
as  by  shewing  that  he  has  mortgaged  the  estate, 
or  that  it  is  reduced  by  land  tax  or  other  out« 
goings,  below  the  required  annual  value.  In 
these  cases  a  claim  made  by  the  defendant  be* 
lore  commiasioners  of  income,  of  an  allowance  by 
reason  of  charges  affecting  the  land,  is  sufficient 
evidence  of  its  being  of  not  greater  annual  value 
than  that  stated  by  the  defendant  (A).  « <  . 

As  the  right  to  the  penalty  only  accrues  t^veidfl^ati, 
any  particular  individual,  by  his  commencing"**'*"^" 
an  action,  he  cannot  have  sustained  any  damage 
by  the  previous  detention  of  the  penalty,  there- 
fbrc  a  verdict  must  not  be  taken  for  damages  (i>. 
We  have  seen  that  in  a  joint  action  of  debt 
against  several  defendants,  a  verdict  may  betaken 
against  some  of  them>  and  the  othtH^  may  be 
acquitted  (*).  A  verdict  will  cure,  an  ambiguity, 
but  it  will  not  aid  a  case  where  the  gist  of  "the 
action  is  not  stoted.    The  difficulty  is  only  in  the 


(r)  Watlicran    t.    Hall,  (i)  4  Burr.  2021.  2490. 

CM.  230.  post,  Appendix,  (*)  Ante,  174.  Hardyman 

1193..         '^     ^       ^  ^    WhiUcre  and   otheri,  f 

(A)  Rex  T.Clarke,  8  Term  Eait  673.  post,  Appendix, 

Rep.  220.  po8t|  Appendix,  1313. 
1264. 


184 


OF  OFFENCES  PUNISHABLE  3V  PECUNIARY 


ings 


i9i.  Actiont,  application  of  this  rule  (/)•    It  is  an  established 
^  SJ^<^' rule,  that  where  the  jury,   though   contrary  to 
theevideoce,  find  a  verdict  for  the  defendant  in 
an  action  upon  the  Game  Laws,  the  Court  will  not 
grant  a  new  trial  {m)  ;  and  it  was  formerly  the 
practice-  to  refuse  a  aew  trial»  even  where  the 
Jury  had  found  for  the  defendant  in  consequeiice 
of  a  mistake  or  misdirection  by  the  judge;  but 
now  a  new  trial  may  be  had  where  the  verdict 
has  been  obtained  from  the  latter  cause  (n). 
.    The  plaintiff  in  an  action  on  the  Game  Laws 
is,  by  the  Statute  8   Geo.  L   c.  19-  s.    I.  (o\ 
entitled  to  double  costs,  but  the  term  double  or 
treble  costs  is  not  to  be  understood  to  mean,  ac- 
cording to  their  literal  import,  twice  or  thric^ 
the  amount  of  the  single  taxed  costs,  and  wher^ 
a  statute  gives  double  costs  they  are  calculated 
thus:    first    the  common  costs,   then   half  the 
common  costs  ;  if  treble  costs,  first  the  common 
costs,  secondly  half  of  these,  and  then   half  of 
the  latter. 


(0  Arerj  ▼.  Hoole, 
Cowp,  896.  post,  Appendi;^, 
.1 1 67. '— Reason  t.  Lisle,.  2 
Com.  Rep.  576.  post,  Ap- 
pendix, 1059  ;  see  the  prin. 
ciples  and  cases  in  1  Saund. 
32S.  n.  I. 

(m)  Brook  >.  Middleton* 
10  East.  268. 

(n)  Sejmour  y.  Day,  2 
Strange.  890.  post,  Appen. 
2 


dix,  t056.— Jarvois  t.  Hall, 
1  Wils.  i7.  post,  Appendix, 
1093.  —  Fitch  V.  Nunn, 
Barnes.  466.  post,  Appendix, 
1 106.«-*Calcffaft  ▼.  Gibbs,  5 
Term  Rep.  19.  post,  Appen* 
dix,  1246.— 6  East.  316.  n.  b, 
—Brooke  ▼.  Middleton,  10 
East.  268.— Tidd's  Practice, 
4  ed.  803. 
(0)  Post,  Appendix,  513. 


PENALTIES,  AND  COURSE  OF  PROCEEDINGS.    •  185 . 

Secondly,  Informations  in  the  Superior  Courts,    matioiw'in** 

thd  superior 

Since  the  Statute  8  Geo.  1.  c- 19.  s.  1.  (p)  and  ^'''^• 
the  2  Geo.  3.  c.  19.  s.  4.  (q)  the  penalties  in-. 
Gunred  under  those  statutes,  or  any  previous  ones;^ 
are  recoverable  not  only  by  inforoiation  before  a 
magistrate,  and  by  action,  but  also  by  informa^ 
tian  in  any  of  the  courts  at  Westminster^  and  this 
mode  of  proceeding  is  now  v^ry  frequent  in  the 
Crown  Office  (r). 

The  usual  course  is  for  the  informer  to  make  A£dftvit  * 
an  affidavit y  intituled  in  the  King's  Bench,  before 
a  commiteioner  for  taking  affidavits  in  that  court, 
and  concisely  stating,  that  the  deponent  saw  the 
defendant  use  a  greyhound,  setting  dog,  or 
lurcher,  or  some  named  engine  for  the  destruc- 
tion of  game,  on  a  particular  day  and  place, 
within  such  a  county,  stating  the  oifence  with  some 
particularity,  and  that  the  deponent  verily  be* 
lieves  that  the  defendant  was  not  qualified  accord-" 
ing  to  law  so  to  do. 

The  next  proceeding  is  to  frame  the  informa^lnfoioMknn* 
//on,  which  is  intituled  of  the  term  in  which  it  is 
filed,  and  states  the  venue  in  the  margin,  and 
commences  with  the  words,  '^  Be  it  remembered, 
tiiat  A.  B.  of  &c.  who  for  himself  in  this  behalf 
proseCuteth  in  his  proper  person  (^),  cometh 
here  into  the  court  of  our  present  s^overeign  lord 


(p)  Po«t,  A  ppendiz,  513.  Burn's  Justice,  774. 
(9)  Post,  Appendix,  605.  (0  1^  £^».  c.  5. 1. 1.  post, 

(r)  See  4  Bla.  Com.  308. —  Appendlz,  413. 
4Uawk.  PI.  Cr.  103,  ke.^% 
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MSiy.  Inior-  the  king,   before  the  king  himself,  on  ■ 

cpurt*.  himself  giveth  the  Court  here  to  understand  and 
be  informed  that  C.  D.,  late  of,  kc.  on,  kc.  at»' 
tpc.  committed  the  offence  compldned  of/'  It 
is  usual  in  the  first  count  not  oolj  to  state  the 
act  committed  by  the  defendant,  but  also  to  ne* 
gatiye  particularly  every  qualification,  and  then 
to  add  a  concise  count,  resembling  that  in  a  de* 
claration  for  the  penalty.  Several  counts  for 
any  number  of  offences  may  be,  and  frequently 
are»  inserted  in  the  same  information,  and  the 
course  of  precedents  is  to  conclude  each  count, 
^  in  contempt  of  our  said  lord  the  king  and 
''  his  lawsj  to  the  evil  and  pernicious  example 
'^  of  all  others,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  iligntty,  and  also 
against  the  form  of  the  statute  in  such  case 
made  and  provided,  by  reason  whereof,  and 
by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  C.  D.  hath  forfeited  and 
^^  lost  the  sum  of  51.  to  him  the  said  A.  B.  the 
*'  informer  in  this  behalf;''  and  the  informatioii 
concludes  thus,  ^'  whereupon  the  said  A.  B^  who 
^^  for  himself  in  this  behalf  prosecut^tfa,  prayeth 
'^  the  consideration  of  the  Court  here  in  the  pre- 
*'  mises^  and  that  the  several  forfeitures  herein 
*  abovementioned  maybeallowed  and  adjudged  to 
^  him  the  said  A.B.  the  informer  aforesaid,  accord* 
*'  ing  to  the  form  of  the  statute  in  such  case 
^  made  and  provided,  and  that  due  process  may 
^  be  awarded  against  the  said  C.  D.  in  this  be^ 
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^'  half»  to  make  him  answer  to  the  said  A.  B.  sndi^,  infor. 

1608  io 
superior 


*5  touching  and  concerning  the  premises  afore*  Jhe^*""**"* 


••  said/*    This  information  may,  by  leave  of  the®^^ 

Court,  be  amended  (0* 

The  master  of  the  Crown  Office  indorses  on 
the  information  a  minute  of  the  time  of  bia 
having  received  it  in  Court,  and  which  can  only 
be  during  term,  and,  where  an  attorney  is  em- 
ployed, a  memorandum  of  the  warrant  to  pro- 
secute must  be  filed  before  process,  as  in  civil 
proceedings. 

The  process  on  behalfof  a  commcm  informer  p^'ocms  and 
on  a  penal  statute,  is  an  attachment  (» ),  which 
israes  out  of  the  Crown  Office,  directed  to  the 
fiheriff  of  the  county,  where  the  defendant  resides, 
commanding  him  to  attach  the  defendant,  so  that 
he  have  him  in  the  King's  Bench  on  some  gene« 
ral  return  day,  to  answer  the  informer  of  certain 
trespasses  and  contempts  against  the  form  of  the 
statute  made  for  the  better  preservation  of  the 
game,  whereof,  at  the  suit  of  the  said  A.  B., 
who  for  himself  in  this  behalf  prosecuteth,  he  is 
im|M»ched. 

This  process  is  to  be  indorsed  as  follows  :«-<* 
<'  The  within  named  A.  B.  for  himself  prose* 
**  cuteth  this  writ  against  the  within  named  C.  D« 
**  upon  an  information  exhibited  against  him  by 
*'  the  said  A.  B.  in  the  court  of  our  lord  the 
''  king,  before  the  king  himself,  for  the  recovery 

(0   HoweU  T.  Jsmes,   1  dixJlOS. 
Wilson.  163.  post;  Appen.        (ti)  4  Hawk,  PI.  Cr.  1S9! 

dix,  1 105.— Law  t,  Worral,  140. 7lh  cdi 
1  Wiif*  177.  post,  Appeiu 
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vtocM  and  "  of  several  penalties  of  5/.  each,  alleged  by  the 
■"^^  «<  said  information  to  be  forfeited  by  the  eaid 

<^C.  D.'*  It  is  ajdvisable  also  to  indorse  a  rder- 
ence  to  the  statute  C^)»  In  addition  to  the  above 
indorsement,  the  clerk  in  court  for  the  prosecu* 
tor  subscribes  a  direction  to  the  sheriff  to  take 
bail  for  10/. 

Upon  this  writ,  the  sheriff  arrests  the  de* 
fendant,  and  he  must  either  lie  in  custody  or 
give  a  bail  bond,  or  security  for  his  appearance 
at  the  return  of  the  attachment.  In  general,  since 
the  Statute  12  Geo.  1.  c.  99.  no  person  can  be 
arrested  for  a  pecuniary  demand,  unless  there  be 
a  positive  affidavit  of  a  debt  to  the  amount  of 
10/.  or  upwards ;  and,  in  an  action  of  debt  on  a 
penal  statute,  the  general  rule  isj  that  the  der 
fendant  cannot  be  held  to  bail,  though  it  be  for 
a  sum  certain,  it  being  a  maxim  that  every  man 
shall  be  presumed  innocent  of  an  offence  till  he 
be  found  guilty  (y).  But  it  is  the  constant  prac<» 
tice,  in  proceedings  by  information  in  the  Crown 
Office,  on  the  Game  Laws,  to  arrest  the  party 
upon  the  attachment  for  10/.  ;  a  circumstnoce 
which  renders  this  proceeding  by  information 
peculiarly  desirable  where  the  offender  is  likely 
to  abscond. 
Appearance,  The  defendant  may  appear  before  the  return 
&&  '  '  day  of  the  writ,  but  till  appearance  he  cannot 
obtain  a  copy  of  the  information.  The  usual 
plea  is  the  general  issue  not  guilty ;  though  in 


^■■^^ 


(x)  18E!tt.  c.  6.  8.  1.—        (y)  Yeherton.  53— Glib. 
8  Burn.  7/6.  C.  P. 37. 
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an  actioQy  the  proper  plea  is  nil  debet.  Upon  AppMnmee, 
ibis  plea  the  issue  is  joined  and  tried  as^'J/*^'*  ' 
opon  other  informations  in  the  Crown  Office. 
The  same  rules  relating  to  the  compounding  of 
the  offence,  to  the  evidence,  and' to  the  costs  (^) 
which  prevail  in  an  action  for  the  penalties^ 
equally  apply  to  this  proceeding  by  information. 


Third  fy.  Informations  before  Magistrates^  and 

Proceedings  thereon. 

We  have  seen  that  the  general  permission  to  sdi5r,  ini^ 
proceed  for  penalties  under  the  Game  Laws  by  fore  magis- 
action  is  of  modern  introduction  (a).     Formerly,  proceediDgs 
the  only  mode  of  proceeding  was  by  information  ^«''«^- 
before  a  justice  or  justices  of  the  peace;  and 
though,  by  the  Statutes  8  Geo.  1.  c.  19.  s.  1.  (6) 
and  the  2  Geo.  3.  c.  19.  s.  ^.  (c)  an  informer  has 
now  the  power  of  proceeding  by  action,  or  infer* 
mation  in  a  court  of  record,  yet,  by  the  same 
rgpilations,  and  by  prior  and  subsequent  sta- 
tutes, we  shall  find  that  most  of  the  penalties  in* 
curred  under  the  Game  Laws,  may  be  recovered 
before  a  justice  of  peace.    The  principal  regula* 
tion  of  this  nature  is  the  5  Ann.  c.  14    s.  4.  (d^ 
relating  to  the  recovery  of  the  penalty  for  keeping 
or  using  a  dog  or  engine,  being  unqualified,  and 


Fa^ 


(s)    Lftir    T.    Wornl,     t  (6>  Post,  Appendii,   6iS. 

Wik.  177.  potty  ApptndiXi  (c)  Post,  Appendix,  0O6* 

1103.  id)  Poity  Appendix,  479. 

(fl>  iLat0, 17itol7S* 
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Mj,  Tnfoi^   enacts,  ^*  That  if  the  party  shall  be  thereof  con^* 
fof«  magi»-    **  victed  opoii  the  oath  of  one  or  two  credible 
p'^mMUnn  "  witnesses,  by  the  justice  or  jastices  of  the  peace 
thereon.       it  where  such  offence  is  committed,  the  person 
'^  or  persons  shall  forfeit  the  sum  of  51. ,  one  half 
f*  to  be  paid  to  the  informer  and  tlie  other  half  to 
^'  the  poor  of  the  parish  where  the  same  WI13 
*'  committed ;  the  same  to  be  levied  by  distress 
'^  and  sale  of  the  offender's  goods,   by  warrant 
^*  under  the  hand  and  seal  of  such  justice  or  jus- 
tices before  whom  such  person  or  persons  shall 
be  convicted  as  aforesaid  ;  and  for  want  of  such 
*'  distress,  the  offender  or  offenders  shall  be  sent 
*'  to  the  House  of  Correction  for  the  space  of 
^^  three  months,  for  the  first  offence,   and  for 
"  every  such  other  offence  four  months/' 

The  second  section,  after  imposing  a  penalty 
upon  higglers,  &c.  for  buying  or  selling  game, 
and  directing  the  mode  of  proceeding,  enacts, 
*'  Provided  that  such  conviction  ^be  made  within 
^'  three  months  after  such  offsnce  committed, 
''  and  that  no  certiorari  shall  be  allowed  to  re- 
<'  move  any  conviction  made,  or  other  procetd^ 
ings  of  or  concerning  any  matter  or  thing  in 
this  act,  into  any  of  the  Courts  at  Westminster, 
••  upon  any  pretence  whatsoever,  unless  the  partj^ 
'^  or  parties  against  whom  such  conviction  shall 
f<  be  made  shall,  before  the  allowance  of  such  eer- 
JL'  tiorari,  .become  bound  to  the  person  or  persons 
*\  prosecuting  the  same  in  the  sum  of  SOI.,  with 
^^such  sufficient  securitiefs,  as  the  justice  or  jus^ 
**  tices  of  the  peaoe,  before  whom  such'  cffender 
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"  shall  be  coDvictedt  shall  think  fit,  with  coDditton  ddi};jiifor. 
*'  to  pay  unto  the  prosecotors,  within  14  days f^remagial 
**  after  soch  conviction  or  procedendo  gran(M,  *'S!Sc«£^  • 
*^  their  full  costs  and  charges,  to  be  ascertained  tbereon. 
'<  upon  their  oaths,  and  that,  in  default  thereof, 
<*  it  shall  be  lawful  for  the  said  justice  or  justices, 
'^  or  others,  to  proceed  for  the  due  execution  of 
*'  such  conviction,  in  such  manner  as  if  no  such 
5<  certiorari  had  been  awarded." 

The  subsequent  statutes  either  enact  that  this 
course  of  proceeding  shall  be  adopted  for  the  re- 
coyerj  of  penalties  imposed  by  them^  or  con- 
tain peculiar  regulations  to  be  observed  <mly  in 
particular  cases.  We  will  consider  ,the  regu* 
lations  of  a  general  nature  under  the  following 
heads: 

Ist,  The  time  within  which  the  prosecution 
must  be  commenced. 

2tidly,  Who  may  be  the  informer. 
Srdly^  Who  may  be  prosecuted. 
4thly»  The  information. 
5thly,  The  summons  to  the  offender. 
6thly,  His  appearance,  or  default;  and  of  the 
hearing  of  the  complaint. 

7thly>  Of  the  i^itnesses,  and  evidence. 
Sthly,  Of  the  conviction. 
9thly,The  execution,  and  levying  the  penalty* 
lOthly,  The  appeal,  when  given,  and  recogni- 
sance to  try  it. 

1 1  thly.  The  certiorari,  and  bond  to  prosecute  it; 
12thly,  The  execution  upon  the  affirmance, 
and  costs. 


igg  OF  OFFENCES  PUNISHABLE  BY  PECUNIARY  ' 

1.  Time  IsU  Though  the  fourth  section  of  the  Statute 

J^troi"murt  5  Ann.  c.  14.  (e)  does  not  contain  any  regula- 
u  made.      |{^  35  ^^  j^^  ^,-,^  within  which  the  information 

shall  be  laid,  yet  it  has  been  decided  (J)  that  the 
second  section  of  the  statute^  which  \yc  have 
,seen  provides  that  the  convicUon  shall  be  made 
\witbin  three  tnonths  after  the  offence  was  com- 
:initted,  is  applicable  to  the  4th  section,  and  con* 
sequently  the  information,  as  well  as  the  convic- 
tion, must  take  place  within  that  time.  And  it 
was  even  held,  that  though  the  hearing  of  the 
inatter  was  adjourned  over  with  the  consent  of 
the  defendant,  a  conviction  afterwards  was  bad. 
An  information  for  taking  game  in  the  nighty  or 
on  Sunday  or  Christmas-day,  must  be  laid  within 
one  calendar  month  (g). 
s.  Who  may      Sodly.  We  have  already  considered  who  may 

b€  informer.  .  .  .1      i-.  t 

be  an  mformer  m  an  action  on  the  Game  Laws. 
As  the  informer  will  not  be  a  competent  witness^ 
the  proceedings  should  be  carried  on  in  the  name 
of  some  person  whose  evidence  will  not  be  ma- 
terial (/i). 
s.  Against        Srdly .  An  information  may  be  laid  against  any 

whom  an  IB-  v  /•     1  ,  t  .    /.  \. 

formation      unqualiued   person,   though  iin  mfant,  or  feme 

"^^      "  •  covert  (0,  and  it  may  be  against  one  alone,  or 

against  several  jointly,  who  have  concurred  in 

committing  the  same  offence,  and  the  acquittal 

of  one  would  not  affect  the  conviction  of  the 


{e)  Post,  Appendix,  479.  post,  Appendix,  640. 

(/ )  Rex  V.  Tollcy,  3  East.  {h)  Sea  post,  Appendix, 

467.  post,  Appendix,  1317.  942. 

{g)  13  Geo.  3.  c.  80.  s.  9.  (i)  Ante,  174. 
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otbenik).     We  have  seeo,  that  where  atreul  9.Miuait 

whom  ftii  wi* 

persons  are  jointly  guilty  of  one  o0ence  against  formatioo 
the  gaoie  laws,  they  are  in  general  only  liable  ™*y  •   ^  • 
to  one  penalty,  and,  consequently,  that  separate 
mformations  cannot  be  made  against  them ;  nor 
ea&  tbey  be  separately  convicted  of  distinct  pe- 
asdties  for  the  same  offence  (/). 

4tibly.  With  reject  to  the  information^  tome  of*-  The  ^n- 
the  statutes,  and  particularly  that  against  the  kilU 
tog  game  in  the  night-time,  or  on  SKuncbty,  or  on 
Christmas-day,  require  the  information  to.be  on 
oath.  But  the  5  Ann.  c.  14.  and  most  of  the 
cither  statutes*  do  not  contain  such  regulation^ 
and  conseqoaitly  a  verbal  information,  without 
oatfa>  wddd  suffice  (m).  It  has  been  obsenred* 
however,  that  though  a  statute  may  not  require 
that  the  iitformation  should  be  upon  oath,  still  it 
would  not  be  bad  upon  that  account ;  and  that 
it  has  been  held  a  conviction  ought  to  be  founded 
upon  a  preceding  information,  or  complaint  (n)  j 
and  it  is  also  observed^  that  it  is  now  fully  settled 
that,  in  convictions  upon  the  Statute  of  Ana.  the 
infcrtnation  must  negative  every  one  of  the  qua- 
lifications in  the  preceding  Statute  of  Charles  the 
Second  {o).    But  as  no  written  information  is  re- 

qutsite,  this  must  mean  the  information  as  after- 

■'    ■ 

(k)  Hardjman  t.   Whit-  n.  1. 

•crt,  2  East  57S.  post,  Ajl.  (n)  By  Mr.  Serjeant  Wil. 

pendix,  1313.  liams,  ia  Saunders's  case^  1 

b            (0  Ante,  76, 7. 174.— The  Sannd.  262- n.  1.  post,  Ap- 

King  T.  Bleasdale  and  an*  pendix,940. 

other,    4  Term  Rep.  809*  (o)  id.  ibid*  post,  Appea« 

post.  Appendix,  1233.  dex,  94  !• 

(fn)  Post,  Appendix,  040* 
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4.Tliein.  wards  set  forth  in  the  conviction  (//).  The  in* 
formation,  formation  need  not  be  qui  tarn  (q).  If  an  infor^ 
mation  in  writing  be  prepared,  it  usually  states 
the  appearance  of  the  informer  before  thejustice, 
and  that  within  three  months^  and  on  such  a  day, 
and  within  such  a  parish,  the  defendant,  not 
then  being  in  any  respect  qualified,  (enumerau 
ing  every  qualification^  ( r )  kept,  or  that  he 
used  one  of  the  dogs  named  in  the  statute,  or 
some  named  engine,  to  kill  and  destroy  the 
game,  contrary  to  the  statute,  whereby  he  for« 
felted  6L  half  to  the  informer,  and  half  to  the 
poor  of  the  parish  where  the  offence  was  com<> 
mitted,  and  concludes  with  a  prayer  of  the  judg* 
ment  of  the  justice,  and  that  the  defendant  may 
be  summoned  to  answer  the  premises,  and  make 
his  defence  {s ) .  The  information  need  not  state 
that  the.  informer  proceeds  as  well  for  the  poor  of 
the  patisli  as  for  himself,  for  the  division  of  the 
penalty  must  follow  the  conviction  (t).  The  time 
when  the  offence  was  committed  should  be  stated; 
in  .order,  as  it  is  said,  that  it  may  appear  that 


(p)  Sec  the  form,  Barn's  stated  in  the  conYiction,  mnst 

Jnsticc,  tit.  Game,   2  Vol.  negatire    each    particnlarlj. 

•"^^^^'mt  The  Queen  T.  Matthews,   lO 

(q)  The  King  t.  Lovctt,  Mod.  26.    post.  Appendix, 

7  Term  Rep.  152.  post,  Ap.  loio.  n.  a. 

pcndix,  U64.  (j)  See  the    precedent,  S 

(r)  It  was  formerly  con.  Bum's   Justice,    tit.  Game, 

sidered  that  the  information  472  and  474. 

need  only  state  generally  that        (0  The  King    t.  Lorett, 

the  defendant  was  not  qualL  7  Term  Rep.  152.  post,  Ap, 

fled;- built  is  now  establish,  pfendiz,    1264.— Com.    Dig. 

ed,  that  an  informatiofto,  as  tit.  Actioa  oa  the  Statute.     * 
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the  prosecotioh  was  comiseiiced  in  due  tuiie(tt);  4.Thc  ni.> 
bdt  the  precise  day  is  oot  material ;  and  though  ^"^'*^**^  • 
it  might  be  objectiOQable  in  a  deelaration,  it  is 
sufficient  in  an  icfermation  to  state' that  the  of- 
feoce  was  committed  between  such  a  day  and  «Qch 
a  day,  without  stating  any  one  in  particular  ( ^). 
But  it  should  he  alleged  that  the  defendant  was 
not  then  qualified,  for  he  might  have  been  qua- 
lified at  the  time 'when  the  offence  was  com- 
mitted^ tholigb  be  might  not  be  so  at  the  time 
of  the  information »  or  conviction  {y). 

As  a  moiety  of  the  penalty  goes  to  the  poor 
where  the  offence  was  committed,  a  mistake,  in 
an  information,  of  the  name  of  the  pari^  would 
be  fataU  though  it  would  be  otherwise  in  a  de- 
claration (2).  But  if  the  place  Was  extra-paro- 
chial, then,  as  the  informer  would  be  entitled  to 
the  whole  penalty,  a  mistake  might  not  be  ma- 
terial (a);  and  where  a  conviction  (6),  which 
(Mted  .the  offence  to  have  been  committed  at  the 
viU  of  Mottram  Andrews,  without  naming  any 
parish^  wad  removed  by  certiorari  into  the  King's 
JBench,  the  Court  refused  to  quash  it»  saying,  if 
.  there  was  such  a  parish  as  Mottram  Andrews, 

(«)  The  King  t.  Pollen,  {y)  Rex  r.  Alsop,  Sir  T. 

1  SiUL  M9.  post|  Appendix,  Raymond,    S78*    post,   Ap. 

974.  pendiz,  963.  id.  043.  n.  S. 

{x)  The  King  r.  Chandler,  («)  Clarke  r.  Taylor,  S 

1  Salk.  378. — Car^vr*  501.  Esp.  Rep.  218.  post,  Appen. 

post,  AppendflXy    itX)!.  and  diz,  1371; 

986.— The    King  y.  Speed,  (a)  The.  King  t.   VTyatt, 

Lord  Raym.  983.  post,  Ap.  3  Lord  Raym.   1478.  pos^ 

peadiz,     988.'--Regina     t.  Appendiz,  1051. 

Simpson,  Gilbert,  S83.  post,  {b)  Id.  ibid. 
Appendix,  1013  and  101& 
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4.  file  in*  it  shtAl  be  prima  facie  iatended  to  be  Go-exteiis?r& 
^**^^^'  with  the  vil! ;  hot  if  the  offence  was  committed  in 
a  vill  which  wae  extra-parociUal,  (which  may  be,> 
then  the  informer  wilt  ha?e  the  wlide  penalty. 
The  mode  of  describing  the  fact  of  keeping  or  of 
using  the  dogs  or  engines  is  the  same  as  in  a  de- 
claration (c).  It  is  usnal  (as  in  a  declaration)  to 
charge  that  the  offence  was  committed  contrary 
to  the  statote ;  bot,  in  the  King  v.  Chandler(^» 
the  Conrt  held  that  the  offence  need  not  be  lai4 
contra  pacem,  because  mere  form  or  formality 
is  not  required  in  these  or  any  other  summary 
proceediogs(e).  A  party  may  be  prosecuted  by 
one  information  for  several  offences,  and  one 
conviction  for  the  whole  will  suffice(/^. 
$,  The  sum*  dthly.  The  defendant  must  be  summoned^  and 
if  he  be  convicted  without  it,  the  convictioB  may 
be  removed  by  certiorari^  and  would  be  quashed ; 
and  if  the  magistrate  acted  wilfolly»  an  informa- 
tion against  him  would  be  granted  Cg).  The 
summons^  which  is  usually  directed  to  a  consta- 
ble,  should  be  in  writing,  and  signed  and  sealed 
by  the  magistrate,  and  shortly  state  the  informa* 
tion,  but  without  negativing  each  particular  qua* 
liGcationi  and  should  require  the  constable  to 
•summon  -the  defendant  to  appear  at  a  named 

(c)  Ante,  176  to  179.  post,  Appendix,  IMS. 

((0  1  Salk.  378.  post,  Ap.  (/)  The  Kfag  ▼.  Simllow, 

pendiK,  1001.  8  Term  Rep.  384.  post,  Ap- 

(e)  Sae  Lord  Keajon's  ob-  pendix,  12D8. 

servations  on  the  form  of  in.  (g)  Rex  ▼•  Heber,  8  Bar* 

/ormations.  Id   the  King  ▼.  sard.    34,  77.    101.    poU, 

Swallow,  sTcnn  Rep.  384.  Appendix^  Ml.  12B6. 
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boor  and  place»  witluB  th«  m^istrate's  jurisdic*  5.  n«  mn*^ 
tion,  and  before  him  to  answer  the  informa*  ^^^^' 
^ioaChJf  and  should  jl>e. served  eHher  persoqaUy 
or  left  at  the  residence  of  the  defendant  (/).  A 
reasonable  time  must  be  Allowed  by  thesummons 
for  the  defendant  to  prepare  for  his  defence  (kJ^ 
and  a  time  and  place  of  appearance  should  be 
named  (/^.  But  all  objections  to  the  summons 
wiU  be  taken  away  by  the  d^mdant's  appear* 
ance;  though  if>  under  circumstances^  he  had 
not  sufficient  time  to  prepare  for  his  defence,  the 
magistrate  ought  to  adjourn  the  hearing  to  some 
fotore  day  within  the  three  months  allowed  for 
conTiction*  Therefone,  in  the  case  of  the  King 
V.  Stone  (m)^  Lord  Kenyon.  and  Lawrence,  J> 
said,  <<  Justice  requires  that  the  party  should  be 
duly  summoned  and  fully  beard  before  he  is  con« 
demned ;  but  if  he  be  present  at  the  time  of  the 
proceeding,  aud  hear  all  the  witnesses,  and  de 
not  ask  for  further  time  to  bring  forward  his  de^ 
fence^  this  at  all  times  has  been  deemed  suffix* 
cient." 

6thly.  ICtbe  defendant  appear,  the  informatiou  s.  Th«  ap- 
is  then  stated  to  him,  and  he  is  required  to  say  or  deisI^L 
whether  or  not  he  disputes  the  charge ;  and  if  he 
deny  it,  the  informer  must  proceed  to  establish  his 
information.    If  the  defendant,  having  been  duly 

{h)  See  the  form,  2  Euro's  (/)  The  Queen  t.  Simpson, 

Juttioe,  tit  Game,  47S.  pogt,  10  Mod.  248.  378.  post,  Ap« 

Appendix,  1268,  9.  pendix,  J0l7. 1039. 

(t>  4  Term  Rep.  465.  (m)  I  East.  039.  post,  Ap. 

.    (It)  The  King  t.  Johnson,  pendix,   ItW.  1S89.  Tid.  ft 

1  Strange.  S61«  post,  Appen.  941. 
*•     1088. 
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e.Theap-  '  summoned,  neglect  to  appear,  and  do  not  send  a 
default!^'  ^    sufficient  excuse  to  the  magistrate,  he  may,  not- 
withstanding his  absence,  proceed  to  the  investi- 
gation of  the  evidence,  and  convict  htm,  if  the 
offence  be  established  (n). 
T.Thftwit-        7thly.  If  the  defendant  confess  the  charge  be- 
nesMs,  and    f^j.^  ^\^^  iustice,  that  will  dispense  with  the  produc- 

evidence.  j  '  r  j- 

lion  of  any  evidence  on  the  part  of  the  informer ; 
provided  the  information  which  is  thus  admitted, 
be  sufficient  in  every  respect,  and  negative  every 
qualification^;  For  it  is  a  rule  in  evidence,  that 
the  confession  of  a  party  is  the  strongest  evidence 
of  the  offence,  because  it  excludes  the  possibility 
of  doubt ;  and  therefore,  though  a  statute  may 
direct  a  conviction  to  be  ^'  upon  the  oath  of  one 
or  two  credible  witnesses,"  without  adding,  .*'or 
by  the  confession  of  the  offender,"  yet  a  con- 
viction upon  his  confession  has  been  held  suffi* 
cieiit ;  and  it  has  even  been  decided  that  a  con- 
fession made  to  others,  and  not  to  the  justice,  if 
proved  by  such  persons  to  his  satisfaction,  in  the 
presence  of  the  defendant,  will  be  sufficient 
And  where  the  defendant  confesses  the  charge, 
.  it  seems  to  be  sufficient  only  to  state  in  the  con* 
viction,  the  information,  the  defendant's  appear- 
ance, the  confession,  and  adjudication (^);  but 
A  confession  will  extend  no  further  than  to  the 


(n)  The  Queen  t.  Simpson,  n.  1.  post.  Appendix,  Q4l ,  t. 

10  Mod.  378.  post,  Appcn-  The  King  t.  Gage,  8  Mo4, 

dix,  1026.  64.  post,  Appendix,  1043.-^ 

Xo)  See  the  note  of  Mr^  The  King  y.  Dore,^  Andrews, 

Serjeant  Williams,  in  Saun.  302.  post,  Appendix.  1075. 
dcrs's  case.    1  Saund.  262. 
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Sact&  charged  in  the  iaformatioo ;  th^^fore,  if  the  r.  Tiie  mt- 
offence  be  not  brought  by  the  information  within  ewdSi^''* 
tthe  Act  of  Parliament,  upon  which  the  convic- 
tion is  founded,  the  defendant's  confession  will 
not  make  the  conviction  good  (p). 

With  respect  to  who  is  competent  to  be  a  zvil-' 
ness,  it  was  formerly  considered  that  the  inform^ 
.€r,  though  he  has  a  share  of  the  penalty,  was  a 
competent  witness ;  but  it  is  noiv  clearly  esta- 
blished to  be  otherwise ;  for  which  reason,  the 
conviction  must  state  the  name  of  the  witness, 
io  onder  that  it  may  appear  that  he  was  not  the 
same  person  as  the  informer  iq) ;  for  the  informer 
.stands  in  the  situation  of  a  party  to  a  suit,  who, 
at  law,  is  not  in  g^ieral  a  compjetent  witness.; 
and  proceedings  before  a  magistrate  are  tried  in 
a  summary  way,  in  derogation  of  the  commori 
law,  and  only  per  testes  to  a  judge,  who  is  sup* 
posed  to  be  wholly  ignorant  of  the  cause ; :  and 
theref<N«  the  witness  should  be  less  liable  to  ex- 
€:eption;  and  the  statute  not  only  requires  a 
witness,  but  a  credible  witness  (r).  Formerly^ 
as  part  of  the  penalty  went  to  the  poor  of  the 
parish,  no  parishioner,  if  rated  to  the  relief  of  the 
*,  was  a  competent  witness ;  but  the  sta- 


(p)  R«x  T,  Little,  1  Burr,  pendix,   1041.— The  King  r. 

M>5.  pott,  Appendix,  943.  Stone,  2  Lord  Rajm.  1 545. 

(a)  Poit,  Appendix,  942.  post,  Appendix,  1054.— The 

The  King  t.  Drake,  2  Show.  King  r.  Blaney,    Andrewi, 

€r,  475.  Appendix,  969.  970.  ^0.  post.  Appendix,  1074. 

•TKe  Qneen  f.  Cobbold,  GiU  (r)  Regina    t.    Cobbold, 

bert.  111.   post    Appendix,  Gilbert,  111.  port, .Appcn. 

1015.-^Tlie  King  ▼.  Tiiley,  dix,  1015, 

1  Strange.  316*  post^  Ap.  - 
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7.  The  wit.    tute  27  Geo.  3.  c.  S9.  removes  this  objectkm, 
SJSkBwT*    by  enabling  inhabitonte  and  parishioners  to  give 
•evidence  in  all  cases^  provided  tlie  penalty  d6 
not  exceed  80/.  (s). 

As  an  inducement  to  persons  who  may  them^ 
-selves  have  been  guilty  of  offences  against  the 
GameLavirs,  the  5  Ann.  c.  14.  s.  d,(0  provides, 
that  persons  id  this  sttnation,  who  shall  make  dis^ 
tovety  of  any  higler,  &c.  who  has  bought  or  sold, 
or  offered  to  buy  or  sell  game,  so  that  the  latter 
shall  be  convicted)  such  discoverer  shall  be  dis- 
charged of  the  penalties  of  that  act,  and  shall 
receive  the  same  benefit  or  advantage  as  any 
other  informer  shall  be  entitled  to  by  virtue  of  the 
act  for  sttch  discover)^  and  info^ation. 

Eve^y  witness  must  be  sworn  by  the  magis^- 
trate  before  he  gives  his  testimony  («).  And  such 
-testimony  must  be  given  on  oath,  in  the  presence 
of  the  defendant ;  and  it  is  not  sufficient  merely 
•to  read  over  the  deposition  in  the  defendant*^ 
presenqe  {x). 

The  informer  must  prove  the  defendant's  keep- 
ii9g  or  using  one  of  thed<^  particularly  men- 
tioned in  the  Statute  $  Ann.  c.  14.  or  some  en- 
gine for  the  destruction  of  game.  We  have,  in 
a  former  chapter  (j/),  considered  what  evidence 


\ 


■.^i 


?«)  The  King  t.  Detm,  6  dix,  1 1S7. 

Term  Rep.  177.  post,  Ap-  («)  Tlie  King  t.  CrowtfceB, 

pendix,  IMS.  I  T.n»  Rep.  i^.  poO,  Apl 

(0  Poet,  Appendix,  478.  peodix,  12i5. 

4  JSurr.  Si79.  post,  Appep* 
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«fll  estaUish  tbe  nnlawfiil  keeping  or  unng  such  r.  The  wit. 
iostromeats  for  the  destraction  of  game.  evideno«. 

Witb  respect  to  the  qualification^  the  Court 
was  equally  divided  in  opinion  in  the  case  of  the 
King  y.  Stone  (z),  upon  the  question  whether 
the  mformar  should  be  required  to  prove  the  ne* 
gative,  that  the  defendant  was  not  qualiiiedt  or 
whether  the  defendant^  in  whose  power  more 
paiticttlarljr  the  evidence  of  qualification  must 
lie^  should    be  compdled  to  adduce  it*    Lord 
Kenyou^  Ch.  J.  and  Grose,  J.  were  of  opinion 
that  the  informer  ought  to  give  the  evidence  i 
Mr.  Justice  Lawrence^  and    Mr.   Justice  Le 
Kanc»  that  the  defendant    shoiUd  adduce  it. 
The  opinion  of  Lord  Kenyoii  and  Mr.  Justice 
Grose^  requiring  ^  proof  by  the  informer^  ap- 
pear to  have  proceeded  upon  the  ground  of  the 
prior  decinons,  establishing  that  rule  of  evidence^ 
on  the  necessity  of  courts  of  justice  holding  a 
strict  band  ovtt  these  summary  proceedings,  and 
on  the  inconvenience  and  vexation  which  might 
ensue  from   persons  being  compelled  to  prove 
their  interest  in  an  estate,  in  order  to  establish  a 
qualification  on  the  bare  surmise  of  a  common 
infonber.    The  opinions  of  Lawrence  and  Le 
Blanc»  Justices,  appear  to  have  been,  that  the 
proof  of  the  fact  having  been  committed  by  the 
defendant^  was  sufficient  to  throw  tbe  onus  upon 
him  of  proving  that  be  was  qualified  to  do  it« 
That  the  quahficatioiis  are  so  numerous  that  it 
would  be  impracticable  for  an  informer  to  nega* 

(«)  I  EMt.  6».  poiti  Appeadixy  1378* 
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7.  The  wit.  tive  upon  oath  every  possible  quaCfieation.  That 
»«?|^*»  e°^  '^*  general  rule  is,  that  a  party  shall  not  be  re- 
quired to  prove  a  negative ;  that  there  would  be 
little  or  no  advantage  to  a  defendant  in  compet- 
ing the  prosecutor  to  call  a  witness  to  give  gene- 
•ral  negative  evidence  of  the  want  of  qualification^ 
which  at  most  could  only  be  required ;  and  that 
there  is  no  reason  why  there  should  be  any  dis- 
tinction between  the  mode  of  proof  in  a  proceed^ 
ing  before  a  magistrate  2xA  in  an.  action  on  the 
game  laws,  in  which  no  negative  proof  in  re- 
gard to  the  qualification  is  ever  required  on  the 
behalf  of  the  prosecutor. 

.  It  may  be  observed,  that  the  Statute  2i2  and 
23  C.  S.  c.  S5  ( a)  prohibits  all  persons,  unless 
they  be  qualified  as  therein  mentioned,  from 
sporting  ;  and  the  5  Ann.  c.  14«  enacts,  "  That 
if  any  person,  not  qualified  by  the  laws  of  the 
realm  so  to  do,  shall  sport,  he  shall  forfeit  the 
penalty/'  These  provisions,  taken  collectively, 
appear  to  prohibit  persons  in  general  from  sport* 
ing,  unless  in  particular  excepted  cases ;  and 
.therefore,  as  the  presumption  of  law  is  necessarily 
against  every  one,  the  defendant  ought  to  prove 
that  he  falb  within  the  excepted  cases..  And  as 
the  legislature  have  thought  fit  to  repose  confi- 
dence in  magistrates,  and  to  give  them  precisely 
the  same  jurisdiction  as  the  superior  courts,  in 
the  investigation  and  punishment  of  this  offence, 
there  can  be  no  reason  why  a  different  rule  of 
evidence  should  be  required  to  be  observed  by 

(a)  PMt|  Appendix,  446« 
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one  judicature  which  inu9t  not  equally  affect  r.  Th^  wit- 

the  other.  wld^'ce.     . 

.  As  long,  however,  as  this  point  remains  un- 
settled, the  informer  ought  to  be  prepared  with 
the  best  possible  evidence,  to  raise  at  least  a  pre- 
sumption that  the  defendant  was  not  qualified  9 
bat  slight  evidence  of  the  want  of  qualification 
will  suffice  ('b).  This  appears  to  have  b^en  ad* 
mitted  by  Ldrd  Kenyon,  in  the  above-mentioned 
case,  in  which  he  said  **  that  the  prosecutor  might 
give.n^ative  evidence  of  the  want  of  qualifica- 
tion, and  that  a  witness  might  give  genecal  evir 
deuce  of  it  from  his  belief ;  he  might  know  the  de- 
fendant, and  know  that,  to  all  appearance,  he  is 
not  a  man  of  substance ;  and  evidence  may  be 
given  of  his  condition  in  life,  to  raise  a  presump* 
lion  against  his  having  any  of  the  necessary  qua* 
Jificattons/' 

A  return.under  the  Income  Act,  by  which  the 
defendant  stated  that  his  estate  was  worth  less 
than  100/.  a  year,  will  be  good  evidence  (c).  In 
short,  the  informer  should  adduce  the  best  possible 
evidence,  so  as  to  throw  the  onusprobandi.ofa 
sufficient  qualification  upon  the  defendant  -,  .and 
s^ueh .  evidence  is  recommended  by  the  Court  to 
be  stated  in  the  conviction  (d)y  though  it  seems 
not  to  be  absolutely  necessary  (e).  Ifthede* 
fendaot  can  rebut  the  presumption,  or,  as  in  the 

(b)  Per  Chambre,  J,    in    pendiz^  1^64. 
Frontin  ▼•  Frost,  3  Bos.  aail        (</)  Id.  ibid.    . 

Pnl.  307.  (fl)  i  he  King  t.  Pearce, 

(c)  The  King  t.  Clark,  8    9  £Mt«  3d8.  post,  Appen* 
Teros  Rep.  S30.  post,  Ap-    di:^,  1343. 
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case  of  a  gamekeeper^  can  shew  that  there  is  a 
bon&  fide  claim  to  a  manor^  or  that  the  bouada* 
ries  are  really  disputed,  he  cnight  to  be  acquitted, 
as  a  question  of  that  nature  cannot  be  tried  id  'a 
penal  action  (/). 

It  appears  to  be  established  as  a  general  rule, 
that  if  there  be  evidence  tending  to  prove  the 
offence,  and  the  magistrate  forms  bis  conclusion 
upon  it  that  the  offence  has  been  committed,  the 
Court  will  not  minutely  weigh  the  propriety  of 
his  conclusion ;  and  therefore,  in  the  case  of  the 
King  V.  Davis  (^),  Lord  Kenyon  said,  here  was 
evidence  tending  to  prove  the  offence.  That  be« 
ing  the  case,  we  have  no  authority  to  examine 
farther,  and  see  whether  the  condition  drawn 
by  the  magistrate  was  or  was  not  inevitable  from 
the  evidence.  It  is  sufficient  in  convictions,  if 
there  were  such  evidence  before  the  magistrate 
as  in  an  action  would  have  been  sufficient  to  be 
left  to  a  jury. 

Sthly,  If  the  magistrate  be  satisfied  of  the  de^ 
fendant's  guilt,  either  upon  his  own  confession  or 
upon  the  evidence  that  has  been  adduced,  be 
then  amoicts  him ;  and,  except  in  cases  where 
the  statute  itself  directs  the  distribution  of  the 
penalty,  the  magistrate  should  adjudge  how  it 
must  be  disposed  of( A  ) .    It  is  not  incumbent  on 

the  magistrate  to  draw  up  his  formal  statement  of 

^■^ 

(/)  Calcnft  T.  GiblM,  4  (^)  e  Term  Rep.     177. 

Term    Rep.  681 «— 6   Term  post,  Appeodiv,  13S0. 

Rep,  10.  ttod  cases  there  cit«  (h)  Rex  r.  Barrett,  I  Salk. 

ed,  poet,  Appe&diz,   IMS.  iSi.~Re3r  ▼.  DImpsey  and 

ld^7*  «lheif 9  a  Tern  Rep.  W. 
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a  conviction  immediately,  and  even  though  hes-Convk* 
tad  delivered  a  copy  of  it  to  the  defendant,  he  may  ^^ 
dtaw  up  a  more  formal  cme,  and  return  it  to  a  wrft 
of  certiorari^  provided  the  conviction  returned 
be  warranted  by  the  facts (2V.  And  Lord  Ken- 
yon  said/  *^  If  the  magistrate  has  done  no  mpne 
than  return  the  conviction  in  a  more  formal 
shape,  instead  of  sending  it  up  in  the  informal 
manner  in  which  it  was  first  drawn,  and  sup- 
posing the  facts  as  th^  really  happened,  will 
warrant  him  in  the  return  he  has  now  made,  the 
contrary  of  which  is  not  imputed,  I  am  of 
opinion  that  it  was  not  only  legal  but  laudable  in 
bim  to  do  as  he  has  done,  and  he  would  have 
done  wrong  had  he  acted  otherwise/'  It  is  a 
matter  of  constant  experience  for  magistrates  to 
take  minutes  of  their  proceedings,  without  attend- 
ing  to  the  precise  form  of  them,  at  the  time  when 
they  pronounce  their  judgment,  to  serve  as  me* 
morandiran  for  them  to  draw  up  a  more  formal 
statement  afterwards,  to  be  returned  to  the  ses- 
'siods ;  and  it  is  by  no  means  unusual  to  draw  up 
the  conriction,  in  point  of  form,  after  the  penalty 
fan  heetk  levied  under  the  judgment.  Nor  is 
there  any  legal  objectioit  to  this  method,  pro- 
vided the  facts  will  warrant  them  in  stating  what 
tbey  do.  It  is  no  answer  to  say,  that  a  party 
convicted  may  Ije  thereby  induced  to  incur  an 
unnecessary  expense  in  suing  out  a  certiorari  to 

mtmmm  n  i  li  ■        i      i  ■       i  i    i    ■  i  i  .n.  ■    i  »  ■■  aii  m 

(0  The  King  v.  Barker^  1  East  186. 
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8.c:oBvlc-  get  rid  of  an  informal  conviction ;  for  a  mere  iiv- 
formality  in  the  manner  of  drawing  up  the  con- 
viction ought  not  to  be  ^  the  inducement  for  re- 
moving it  into  this  Cottrt ;  but  wme  substantial 

-defect  in  the  justice  and  legaHty  of  tb^  proceed* 

•ing  before  the  magistrate.  Aj,  however,  the 
conviction  ought  to  be  returned  to  the  sessions^ 
the  magistrate  should,  within  a  reasonable  time, 
draw  up  his  formal  conviction  (k)*'* 

Where  a  statute  prescribes  a  particular  fcHrm»  it 
must  be  pursued,  and  any  material  variation 
would  be  fatal  fl);  and  though  a  particular  sta^ 
tute  may  give  a  concise  form,  yet,  in  filling  up 
the  blanks,  the  offence  must  be  correctly  stat- 
ed (mj.  Several  of  the  statutes  relating  to  game 
direct  a  particular  form  of  conviction ;  but  for 
the  most  common  offences,  incurred  by  an  un- 

^qualified  person  sporting  contrary  to    5  Ann, 
o.  14.  there  is  no  prescribed  form. 
Great  accuracy  is  required  in  framing  convic- 

.  tions  under  the  game  laws*  Thus,  in  the  case  of  the 
King  V,  Corden  («),  the  Court  said  "  that  a  tight 
hand  ought  to  be  holden  over  these  summary 
convictions,  and  it  ought  to  appear  to  the  Court 
that  the  justice  has  jurisdiction  in  the  case. 
They  ought  to  be  kept  to  a  proper  degree  of 

strictness,  and  not  to  be  made  arbitrarily  and 

■  I  I. 

(k)  2  Term  Rep.  285.  others,  6  East.  417. 

(0  Goss  T.  Jackson,  2  Esp.        (n)   4  Burr.   2279,  post, 

-  **^P-  }^*  Appendix,  1 1 67. 

(in)TlieKiDgT.NeildaBd 
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without  authority."  So  in  the  case  of  the  Queen  eXonviV 
▼.  Whistler  (o),  and  in  the  King  v.  Chandler  (p),  "*"** 
Lord  Holt  said,   '^  that  in   these  summary  pro- 
ceedings the  right  of  an  Englishman,  of  being 
tried  per  pares  suos,  was  taken  away,  and  he  wa4 
sabjected  to  a  new  method  of  prosecution  be-^ 
fore  a  private  jurisdiction,  contrary  to  the  ancient 
liberties  of  Englishmen,  confirmed  to  them  by 
Magna  Charta,  and  that  therefore  the  court  was 
to  construe  them  strictly  so  far  as  to  see  that  the 
fact  was  an  offence  within  the  act^  and  that  the 
justices  proceeded  accordingly;  but  that  mere 
form  or  formality  is  not  required  in  these  nor 
any  other  somAary  proceedings/'    But  in  the 
Kiag  y,  Thomson  {q )  the  principle  of  this  rule 
was  questioned  by  Mr.  Justice  Ashhurst,  who 
said,  "  As  to  the  principle  drawn  from  tne  old 
cases,  that  the  court  will  be  astute  in  discovering 
defects  in  convictions  before  summary  jurisdic- 
tions, there  seems  to  be  no  reason  for  it.     MHie^ 
ther  it  was   expedient  that  those  jurisdictions 
should  have  been  erected  was  a  matter  for  the 
consideration  of  the  legislature ;  but,  as  long  as 
they  exist,  we  ought  to  go  all  reasonable  lengths 
to^  support  their  determinations.    Therefore  in 
whatevtt   light  they  may  have  formerly  been 
viewed,  yet   the  country  are  now  convinced, 
that  they  derive  considerable  advantage  from 
the  exercise  of  the  powers  delegated  to  the  jus« 

(o)  9,  Lerd  Baym.  84S.     psndix,  1001. 
pott.  Appendix,  990.  (q)  9T«rm  Rep.  IS.  pMt| 

(p>  I  Salk,  378' {KMt,  Ap^    Appendix,  in7. 
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f.-  ConTic*     tices  of  the  peace  s  and  in  modern  tinier  they 
have  received  every  support  from  the  courts  pf 
law."    And  in  the  King  v«  Swallow  (r)   Lord 
Kenyon  said,  *'  I  by  no  means  wish  that  magis* 
trates  in  drawing  up  convictions  should  set  all 
forms  at  npught ;  but  they  ought  not  to  be  en* 
tangled  in  greater  forms  or  ceremonies  than  tba 
superior  courts/'    In  the  King  ▼.  Stone  (s),  (in 
which  we  have  seen  the  Court  were  equally 
divided  upon  the  question,  whether  the  informer 
should  prove  the  negative,  or  the  defendant  the 
affirmative,  with   respect  to  his  qualification,) 
Lord  Kenyon  said,  *'  It  is  necessary  for  courts  of 
justice  to  hold  a  strict  hand  over  summary  pro* 
ceedings  before  mi^strates,  and  I  never  wiU 
agree  to  relax  any  of  the  rules  by  which  thejr 
hare  been  bound.    Their  jurisdicticm  is  of  a 
limited  nature,  and  they  must  shew  that  the 
party  was  brought  within  it."    But  Mr.  Justice 
Grose,  who  was  of  the  same  opinion  as  Lord 
Kenyou  on   the    principal  point,  said,    ^^  he 
should  not  attempt  to  vindicate  all  the  doctrine 
that  is  to  be  found  in  the  books  with  respect  to 
summary  proceedin^^  before  justices  of  the  peace 
There  are  certain  technical  rules  laid  down  Cor 
their  observaace,  which  I  cannot  reconcile  to  the 
rules  which  ri^gulate  proceedings  in  other  cases. 
J  cannot  say  why  there  should  be  any  distiac-* 
tion  between  the  mode  of  proof  in  a  proceeding 
ef  this  sort  and  in  an  actton  on  the  game  laws. 


■w.««««w^^^w^npv>»v— «aiv>iBMi^^B^>v^ 


(r)  8  Term  Rep.  tM^ppst,        is)  1  £ut.  M^.  post,  Ap.. 
Appendix^  1270.  fcadiz,  IgaS. 
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where,  I  believe,  no  negative  proof  is  ever  given  8.  ConriQ* 
by  the  prosecutor  of  the  want  of  qualiiicatioa  ^^^^' 
in  the  defendant,  but  it  rests  upon  him  to  shew 
his    qualification.     On  looking,    however,   into 
the  books,  one  finds  that  distinctions  have  been 
made  between  them,  and  that  certain  technical 
rules  have  been   established  for  regulating  pro- 
ceedings on  convictions  which  cannot   now  be 
overthrown  without  manifest  confusion."     And 
Lawrence,  J.  and  Le  Blanc,  J.  were  of  opinion 
that  there  are  not  any  different  rules  of  evidence, 
in  case  of  proceedings  before  magistrates,   from 
those  which  apply  to  actions  in  the  courts  above« 
We  will  now  consider  more  particularly  the  ^*"''**^*^*' 

^  */  parts  of  9aQ« 

different    requisites  and  parts  of   a  conviction  viction. 
under  the  Game  Laws. 

The  precedent  of  a  conviction  for  keeping  a 
greyhound  on  the  Statute  5  Ann.  c.  14.  in  Burn*$ 
Justice  (/),  in  its  present  form,  has  been  so  fre- 
quently adopted,  that  however  defective  it  may 
in  reality  be,  it  may  now  be  safely  followed.  In 
the  case  of  the  King  v.  Pearce  (u).  Lord  Ellen** 
borough  said,  ^*  All  the  arguments  against  this 
form  of  conviction  were  discussed  and  considered 
in  the  King  v.  Thompson,  and  though  the  Court 
disapproved  of  it,' still  they  held  themselves  bound 
to  support  it.  The  point,  therefore,  having  been 
decided  againand  again,we  cannot  have  it  discussed 
any  more."  But  Le  Blanc,  J.said, "  If  a  magistrate 
endeavour  to  shelter  himself  from  detection*  by. 

(0  ^  Vol.  tit.  Game.  473.     pendix,  1343. 
(tf)  9  East.  358.  post,  Ap. 
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8.  Conric-     merely  stating  the  fact  of  the  offence  in    the 
*^^"*-  terms  of  the  act  of  parliament,  as  if  it  were  the 

legal  effect  of  the  evidence,  when  the  evidence 
itself  would  not  warrant  the  conclasion,  he  sub- 
jects himself  to  a  criminal  information,  on  a 
proper  case  being  laid  before  the  Court.  As, 
however,  it  appears  that  Lord  Kenyon  regretted 
that  he  ever  acquiesced  in  sanctioning  that  prece- 
deht(j),  and  the  Court  have  recommended 
magistrates  to  state  the  evidence  adduced  before 
them  more  fully  (y),  it  is  advisable  to  frame  the 
conviction  in  many  respects  different  to  that  form 
which  is  usually  adopted. 

The  conviction  usually  states  the  county^  in  the 
margin,  for  which  the  justice  is  a  magistrate,  and 
within  which  the  offence  was  committed,  and 
then  commences  with  a  memorandum  of  the 
informer's  having,  at  such  a  time  and  place,  come 
before  the  magistrate,  he  then  being  a  justice 
assigned  to  keep  the  peace  in  and  for  the  same 
county,  and  laid  the  information  before  him.  It 
must  expressly  appear,  that  the  magistrate  was  a 
justice  of  peace  for  the  county  in  which  theoffence 
was  committed,  and  that  the  informer  laid  the. in- 
formation before  the  magistrate  in  such  county(;5), 
and  the  county  should  be  named  in  the  body,  or 
that  in  the  margin  expressly  referred  to  (a). 

(or)  Post,  Appen.l285.n.a.  Appendii,  1038. --The  King 

(^)  See  the  cases   cited   in  ?.    Chip,    2    Strange.     711* 

the  King  t.  Pearce,   9  East,  post.  Appendix,    10*8.— The 

358.  post,  Appendix,  1343.  Kinfry,  Swallow,  8 Term  Rep. 

(a)  Sanders's  case,  1  Saund.  984.  post.  Appendix,  1260.  . 
263.   n.  .*).   po«»t,    Appendix,        (^)  1    Saund.  308.0.1. — 

944. 047.-- The  King  t.  John.  2  East  66.^%  Noiaa's  Poor 

SOD,  1    Strange.  261.   post,  Laws.  144. 
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'  The  time  mentioned  at  the  top  of  the  convic-  8.  Convio* 
tion  and  the  date  at  the  bottom  do  not  appear  to  ^^^"^ 
be  material,  and  when  repugnant  may  be  rejected 
as  surplusage,  if  the  time  of  making  the  con- 
viction appear  on  any  other  part  of  the  instru- 
ment (c) ;  but  if  it  do  not  so  appear  a  mistake 
would  be  fatal  {d).  The  form  in  Burn's  Jus* 
tice  (^),  states  in  the  present  tense  that  the  in- 
former "  cometh*'  before  the  justice,  but  it  may 
be  in  the  past  tense,  and  which  seems  most  cor- 
rect (/)- 

The  conviction  then  sets  forth  the  viformation 
verbatim  to  the  end,  and  then  states  the  summons 
and  the  defendant's  appearanccy  and  his  assertion 
that  he  is  not  guilty  of  the  offence. 

We  have  already  considered  the  form  of  the 
information  when  laid  in  writing;  if  it  has 
been  framed  incorrectly,  and  at  any  time  before 
the  hearing  the  informer  charges  an  offence  to 
have  been  committed  in  substance  contrary  to 
the  Game  Laws,  the  magistrate  may  in  his  convic- 
tion i:tate  it  more  formally  than  it  was  laid  (g). 

If  it  be  stated  that  the  defendant  appeared  be- 
fore the  magistrate  at  the  hearing  of  the  infor- 
ination,  that  will  dispense  with  the  necessity  of 
stating  that  he  was  duly  summoned  {hi). 

(0  The  Kiog  t.  Picton,  2  King  ?.  Picton,  2  East.  19$. 

East.    195.  post.  Appendix,  post,  Appendii,  1303. 
1303.  (g)  Ante,  ^04,5.  The  King 

(cO  The  Kiog  v.  Kent,  %  t.  Barker,  1  East.  186. 
Ld.   Raym.  1546.  post,    Ap.        (A)  Ante,  197.  The  King 

-jgndix,  1054.  T.Stone,  1   East.  639.  post, 

^  (O  2  Vol.  tit.  Game,  474.  Appendix,  IMI  and  941. 

(/)1  Term  Rep.3S0.    The 
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8.  Convic-        The  conviction   then  states  the  evidence  ad- 
**^"''  daced  on  the  part  of  the  informer  and  of  the  de- 

fendant,  in  case  he  offers  any,  that  on  the  part 
of  the  informer  should  be  shewn  to  have  been 
given  in  the  defendant's  presence  (2).  But  it 
has  been  decided  (A),  that  if  it  appear  to  have 
been  given  on  the  same  day,  the  Court  will  in- 
tend that  the  evidence  was  given  in  the  defend- 
ant's presence,  even  though  it  be  stated  that  the 
appearance  was  at  A,  and  that  the  evidence  was 
given  at  B.  It  must  appear  from  the  conviction 
that  the  witnesses  were  sworn,  but  it  is  not 
necessary  to  state  that  the  magistrate  had  juris* 
diction  to  administer  the  oath  (/). 

With  respect  to  the  mode  of  stating  the  evi- 
dence, though  the  Court  strongly  recommends 
magistrates  to  state  the  particular  evidence  of 
the  fact,  on  which  their  judgment  is  founded, 
and  not  merely  the  legal  effect  of  it  in  the  words 
of  the  statute,  as  that  the  defendant  *'  kept  and 
used  a  gun  to  kill  and  destroy  the  game ;"  yet 
a  conviction  in  this  latter  form  is  valid  in  law, 
though  if  the  magistrate  were  wilfully  to  draw  a 
-  false  conclusion  from  the  evidence  adduced,  the 
Court  of  King's  Bench  would,  upon  a  certiorari, 
quash  the  conviction,  and  probably  grant  an  in- 


(1)  Post,   Appendix,  1^85.  pcndix,  12()8. 
n.a.     Tlie  precedent  in  Burn,        (/)  The  King  y.    CordeD, 

^hich  omitted  this  statement  4  Burr.  2279.  post,  Appen. 

is  altered  in  the  recent  edi.  dix,  1157*— *The  King  t.  Pic. 

tions.  '  ton,  2  East.   1 95.   post,  A p* 

(A:)  The  King  t.  Swallow,  pendix,  1303. 
8  Term  Rep.  284,  post,  A  p. 
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formation  against  him  (m).     The  courts,  how- 8.  Convic- 
ever,  so  much  disapprove  of  convictions  which 
do  not  state  the  particular  evidence,  that   it   is 
advisable  in  practice  to  state  it  (n);   and  if     th 
evidence  stated  tend  to  prove  the  offence,  the 
Court  of  King's  Bench  will  not  examine  further, 
and  see  whether  the  conclusion   drawn  by  the 
magistrate  be  or  be  not  an  inevitable  conclusion 
from   the  evidence  (o).     If  the  offence    were 
the  keeping  or  using  a  gun,  it  must  be  shewn 
that  it  was  kept  or  used  to  kill  and  destroy  the 
game  (p).     But  if  the  conviction  be  for  keeping 
a  hircher  or   greyhound,  &c.  particularly  enu- 
merated in  5  Ann.  c.  14,  as  the  mere  keeping  is 
prima  facie  unlawful,    it  might  suffice  without 
shewing  the  purpose  for  which  it  was  kept  {q). 
The  name  of  the  witness  should  be  stated,  in 
order  that  it  may  appear  that  he  was  not  the  in- 
former (r).     When   the  defendant  confesses  the 
charge    it  is  not   necessary  to    shew  that   the 
offence  was  proved  upon  oath;  and   where  the 
whole  charge  is  confessed,  it  seems  to  be  suffi- 
cient to  state  in  the  conviction  merely  the  infor- 
mation,  the  defendant's  appearance,  his  confession, 
and  the  adjudication  (s). 


(in)The  King  y.  Pearce,  Term  Rep.    \77.   ivist,    Ap- 

9  East  d58«  post,    Appen.  pendix,  1^60.^8  Term  Rep. 

dir,  1343  588.  post,  Appendix,  493. 

(«)  The  King  t.  Clark,  8        (p)  Rex    v.     rhomson,  I 

Term  Rep.  290.  pott,  Appen.  Term  R  p   IS.  post,  Appeo* 

dix,    1267.  —  The  King  t.  dix,  1^25. 
Lotett,  7    Term  Rep     16^.        (q)  Ante,  83,  84. 
font.  Appendix,  1256*.  n.  b.  (r)  Post,  Appendix,  942. 

(o)The  King  v.  DAvis,  6       (0  Post,  Appendix,  941,3. 
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s.Convic-         With  respect  to  the  want  of  qualification^  we 

tiona,  ' 

have  already  seen,  that  in  the  last  case  upon  this 
subject  the  Court  of  King's  Bench  was  equally 
divided  upon  the  question,  whether  the  informer 
must  adduce  negative  evidence  of  the  qaalifica* 
tion  (/).  The  better  opinion  seetns  to  be,  that 
the  onus  probandi  lies  upon  the  defendant  {u). 
We  have  seen,  however,  that  it  is  advisable  for 
the  informer  to  adduce  such  presumptive  proof, 
as  it  may  be  in  his  power  to  offer,  and  such 
evidence  should  at  least  be  shewn  in  the  convic- 
tion, with  a  statement  by  the  witness  that  he 
verily  believes  that  the  defendant  is  not  in  any 
way  qualified  by  law,  enumerating  the  qualifi- 
cations as  in  the  precedent  in  Burn's  Justice  (r), 
it  may  be  advisable,  when  the  facts  will  warrant 
it,  to  follow  that  form.  In  negativing  the  qua- 
lifications in  the  conviction,  it  should  expressly 
appear  that  the  defendant  was  not  qualified  at 
the  time  of  his  keeping  or  using  the  dog  or 
engine  {y). 

After  stating  the  evidence  for  the  informer, 
the  conviction  states  that  the  defendant  was 
called  upon  for  his  defence^  and  that  he  either 
gives  no  excuse  or  evidence,  or  if  he  do  adduce 
any  setting  it  forth  (z);  and  then  follows  the 
adjudication  (a).     It  is  said  that  the  adjudication 

(0  Ante,    301.— Rex   v.  {y)  Post,  Appendix,  943, 

Stone,  1  East.  639.  post,  Ap-  n.  2. 

pendix,  1278.  (c)  See  the  form  in  Rex  r. 

(ii)  Post,  Appendix, 941.—  Clark,   8   Term    Rep.  MO. 

Selwyn's  Ni.  Pri.  914.     See  post,  Appendix,  1265,  126(5. 

also  3  East.  197, 8.  200.  (a)  See  the  form,  2  Burn's 

(*)  2  Vol.  476.  Justice,  476. 
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should  negative  every  qualification,  as  well  as^*^<>i^^c- 
state  the  fact  of  the  dog  or  gun  having^been  kept 
or  used  for  the  destruction  of  game  (6).  But  in 
the  King  v.  Stone,  the  Court  were  equally  divided 
upon  the  question,  whether  the  negative  of  the 
qaalifications  must  be  repeated  in  the  adjudica* 
tory  part  of  the  conviction,  or  whether  it  be  not 
sufficient  to  convict  the  defendant  <<  of  the  offence 
aforesaid,"  referring  to  the  previous  part  of  the 
conviction^  which  sets  forth  the  information 
in  which  such  qualifications  were  specifically 
negatived.  In  cases  where  the  facts  will  justify 
it,  the  safer  course  is  to  follow  the  precedent 
in  Bum's  Justice  (c),  which  negatives  every  par« 
ticular  qualification.  But  it  seems  to  have  been 
considered  on  all  hands,  not  to  be  necessary  to 
negative  the  inferred  or  argumentative  qualifica- 
tion  to  be  collected  from  5  Ann.  c.  14.  but  not 
mentioned  in  the  22  and  S3  C.  2.  c.  35  (d). 

The  defendant,  we  have  seen,  may  be  con* 
Ticted  of  several  offences  in  the  same  conviction  y 
in  which  case  it  is  sufficient  to  state  that  he  is 
convicted  of  the  several  offences  aforesaid  {e). 
The  adjudication  should  bring  the  offence  within 
the  meaning  of  the  statute,  as  that  the  defend- 
ant did  keep  a  certain  greyhound  to  kill  and 


(b)  Post,  Appendix,  941. — 
The  King  y.  Jarvis,  I  Burr. 
148.  post,  Appendix,  1115. 
—The  King  v.  Stone,  1  East. 
639.  post,  Appendix,  1278. 

(c)  «  Vol.  476. 

(d)  Rex  ▼.  Jarvis,  1  Burr. 
14&  post,  Appendix,  1111. 


1115. ;  but  see  the  Queen  t« 
Matthews,  10  Med.  96.  post, 
Appendix,  1010. 

(e)  The  King  t.  Swallow, 
8  Term  Rep.  284.  post,  Ap- 
pendix, 1268. — The  Queen  t. 
Matthews,  10  Mod.  26.  post, 
Appendix^  lOlO. 
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fi.  ConTio-  destroy  the  game  of  England,  bat  it  will  suffice 
to  adjudgd  that  he  kept  a  dog  called  a  grey* 
hound  (/}»  though  it  would  not  suffice  to  say» 
that  he  kept  a  gun  being  an  engine  for  the  de* 
struction  of  game,  ^vithout  also  shewing  that  it 
was  kept  or  used  for  that  purpose.  It  is  usual 
to  conclude  that  the  ofience  was  committed  con* 
trary  to  the  form  of  the  Statute  (g) ;  but  it  was 
observed  by  Lofd  Holt,  **  that  a  conviction  need 
not  be  laid  contra  pacem,  for  mere  form  or  for« 
mality  is  not  required  in  these  or  any  other  sum* 
niary  proceedings  (A)-" 

Besides  that  part  of  the  adjudication  which 
convicts  the  offender,  there  must  be  a  judgment 
of  forfeiture,  although  the  magistrate  may  have 
no  discretion  as  to  the  nature  of  the  judg«- 
xneut  which  he  should  give ;  and  therefore  in  the 
'  King  V.  Harris  (z ),  Lord  Kenyon  said,  **  I  am 
clearly  of  opinion  that  the  conviction  cannot  be 
supported  for  want  of  an  adjudication.  A  con- 
viction is  in  the  nature  of  a  verdict  and  judg- 
ment, and  therefore  it  must  be  precise  and  cer-- 
tain,  and  the  judgment  is  an  essential  point  in 
every  conviction,  let  the  punishment  be  fixed  or 
not.  Where,  however,  a  statute,  upon  which 
the  conviction  is  founded,  distributes  the  penalty 
in  certain  proportions,  it  is    sufficient  to  state 

(/)  Rex  T.  Hartley,  Cald.  ler,  1  Salk.378.  post,  Appen- 

175.  post,  Appendix,  1178.  dix,  1001. 

(g)  The   King¥.   Blaney,  (t)  7  Term  Rep.  Q3S.  post, 

Andrews.  240.  post,  Appen-  Appendix,    l256.;    see   also 

dix,  1076.  Appendix,  943.  n.  3.    1002. 

(A)  The  King  y.  Chand-  1054. 

2 


PEIIALTIES,  AND  COURSE  OP  PROCEEDINGS.  817 

generally  in  the  adjudication,  that  the  penalty  8.  Convio 
shall  be  distributed  as  the  statute  directs  (k).^^^^' 
But  where  the  statute  leaves  it  discretionary  in 
the  justices  to  distribute  the  penalty  in  such 
proportions  as  they  shall  direct,  the  distribution 
forms  part  of  the  judgment,  and  must  therefore 
appear  in  the  conviction  itself  (/). 

Where  an  act  gives  power  to  a  magistrate  on 
a  summary  conviction  to  award  the  reasonable 
charges  of  taking  a  distress,  he  must  ascertain 
the  amount  in  the  conviction ;  and  an  adjudica- 
tion^ that  the  defendant  shall  pay  the  reasonable 
charges  of  the  levy,  is  bad  (m). 

The  conviction  should  be  under  the  hand  and 
seal  of  the  magistrate,  but  it  is  immaterial  when 
he  puts  his  hand  and  seal  in  point  of  form  to  it, 
provided  it  be  done  before  it  is  returned  to  the 
sessions ;  and,  as  already  observed,  if  the  con- 
victing magistrate  give  a  proper  date  to  the  time 
of  the  conviction  upon  the  face  of  it,  and  after- 
wards an  impossible  date  to  the  time,  when  he 
set  his  hand  and  seal  to  the  conviction,  the  latter 
may  be  refected  as  surplusage  {n).  The  justice, 
however,  ought,  if  required  by  the  defendant,  to 
give  him  a  copy  of  the  conviction,  for  it  is  a  re- 
cord,  and  he  is  entitled  to  it ;  and  if  he  refuse  it 
the  defendant  can  only  obtain  it  by  removing  the 
conviction  by  certiorari,  in  which  case  he  will  nof 

(k)  Sec  the  form  2  Bnrn'a  (m)  Rex  t.    Symonds,   1 

Ju8tice,477.p oat.  Appendix,  East.    189. — ^Rex  t.  Patchy 

943.  ctt,  5  East.  330. 

(/)  Rex    T.  DeiDpfiey,    2  («)  The  King  ?.  Picten, 

Term  Rap.  96.  2  East.  195. 
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8.  Convio     be  liable  to  pay  costs  upon  affirmance  of  tbe  con* 

tJon$.  V 

viction  (o). 
9.Theei€cti-      9thly.  With  respect  lo  the  mode  of  levying  the 
penalty  or  punishing  the  offender  for  the  non-pay- 
ment  of  it  under  the  Game  Laws;  most  of  the 
statutes  which  give  the  penalties,  at  the  same 
time  point  out  the  course  of  proceeding  for  the 
recovery   of  them.     We  may  remember^  that 
the  most  general  statute^   the  5  Ann.  c.   14. 
directs  the  5L  penalty  to  be  levied  by  distress 
and  sale  of  the  offender's  goods,  by  warrant  un- 
der the  hand  and  seal  of  such  justice  or  justices 
before  whom  the  party  was  convicted,  and  that 
for  want  of  such  distress  the  offender  or  offenders 
shall  be  sent  to  the  House  of  Correction  for  the 
space  of  three  months  for  the  first  offence,  and 
for  any  further  offence  four  months.     The   13 
Geo.  3.  c.  80.  which  makes  it  penal  to  kill  game 
in  the  night-time,  or  on  Sunday  or  on  Christmas- 
day,  contains  a  similar  enactment,  and  a  farther 
authority  to  the  justices  or  justices  to  detain  the 
offiender  until  the  return  day  of  the  distress,  in 
order  to  see  whether  there  be  a  sufficient  distress, 
and  if  not,  to  commit  him  to  the  House  of  Cor- 
rection.    The  27  Geo.  2^  c.  20.  contains  a  gene- 
ral authority  to  sell  all  distresses  taken  uoder  a 
justice's  warrant,  and  to  deduct  the  expenses; 
and  the  33  Geo.  3.  c.  55.  authorises  magistrates 
in  another  county  to  execute  the  distress  warrant 
issued  by  one  who  convicted  the  offender. 

The  Stat.  5  Ann.  requires  that  the  warrant 

(o)  Rex  T.  Midlam,  3  Burr.  I72O.  post,  Appcodix,  1 137. 
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shall  be  issued  by  the  same  ma<nstrate  who  con-  9..Thtc«i»- 

tion. 

victed  the  ofTender,  and  the  decisions  accord  with 
this  regulation  fp).    The  magistrate  must  first 
endeavour  to  distrain  upon   the   parties  goods^ 
and   if  he  imprison   him  in  the  first  instance, 
when  he  might  have  distrained,  it  will  be  false 
imprisonment  (9).     The  goods  taken  under  the 
distress  are  not   replevizable  (r).      If  the  re- 
turn of  the  officer,  that  there  is  no  distress,  be 
untrue,  a  second  warrant  may  issue  in  the  same 
county   (^),    or  the  warrant  be  indorsed  into 
another.     If  there  be  no  distress,  or  it  be  in- 
sufficient, the  offender  is  to  be  committed  to  the 
House  of  Correction  for  three  months  for  the 
first  offence,  and  the  commitment  must  be  abso- 
lutely for  three  months,  and  not  till  he  shall  be 
discharged  by  due  course  of  law  ;  nor  can  the 
defendant  redeem  himself  by  paying  the  fine 
after  commitment,    because  the  nature  of  the 
punishment  is  then  altered  by  the  express  words 
of  the  statute,  and  the  justices  have  executed 
their  authority,  and  have  no  power  to  take  the 
money ;  and  on  these  grounds  an  offender  who 
had  been  committed  till  discharged  by  due  course 
of  law,  was  discharged  out  of  custody  upon  a 
writ  of  habeas  corpus  {t).     Under  the  before 


Mh 


(p)  The  King  t.  Ride,  2  Appendix,  1046. 

Keb.  68.  and  74.  post,  A  p.  (0  ^'he  King  t.  Hawkins, 

peodiJ[,  633.  Fortescue.   27S.   post,    Ap« 

(7)    Hill   ▼.  Bafcman,    2  pendix,  1021. 

Strange.  710.  post,  Appen-  (/)  The  Queen  y.  Green, 

diz,  1047.  Gilbert.    231 Fortescoe, 

(r)  The  King  t.  Birchett,  274.  post,  Appendix^  1011. 

and  others,  8  Mod.  20Q.  post,  1019. 
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0.  Theexccu*  mentioned  Statute  13  Geo.  3.  c.  80.  s.  8.  it  has 
**°"*  been    held,    that    the    order   of   the  magistrate 

to   detain    the   offender,    till   it    be  ascertained 
M'hether  there  be  sufficient  distress,  may  be  by 
parol  (ii). 
lo.Theap.  .     lOthly.  It  a{>pears  to  be  a  general  rule,  that 
cognizance  to  there  is  no  appeal  from  the  conviction  of  ajus- 
^^  ''*  tice  or  justices  of  the  peace  to  the  sessions,  so  as 

to  obtain  a  rehearing  of  the  merits,  unless  an 
appeal  be  expressly  given  by  the  statute  (x), 
and  the  general  Statutes  of  the  5  Ann.  c.  14. 
and  the  9  Ann.  c.  95  do  not  give  any  appeal. 
But  there  are  some  of  the  acts  relating  to  game, 
and  in  particular  the  32  and  23  C.  2.  c.  25.  and 
the  13  Geo.  9.  c.  55  and  80.  {y)  which  expressly 
give  an  appeal,  requiring  the  defendant  at  the 
game  time  to  enter  into  a  recognizance  before 
$ome  justice  of  the  peace,  with  one  or  two  suf- 
ficient securities,  as  directed  by  the  statute,  and 
Conditioned  to  try  the  appeal,  giving  notice  to 
the  informer  of  the  intention  to  appeal,  a  cer- 
tain specified  time  before  the  trial,  and  di- 
recting that  the  adjudication  of  the  justices  on 
the  appeal  shall  be  conclusive  between  the  par- 
ties. Upon  the  latter  statute  it  has  been  held, 
that  a  recognizance  or  surety  taken  for  trying 
the  appeal,  and  paying  the  penalty  with  costs 
pn  affirmance  is  bad,  because  it  ought  to  have 


(m)  Still  T.  Walls  and  an-  (r)   The  King  t.  Skone,  6 

other,   7    East.    533.  post.      East.  514. 
Appendix,  1334.  (j/)  Post,  Appendix,  637. 
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been  to  abide  the  order  pursuing  the  words  of  the  lo.  Tiie  ap- 
act(«).  P^^>*^^- 

llthly.  It  is  a  general  rule  that  a  certiorari  tLC^rtiontU 
always  lies  to  remove  a  conviction,  unless  it  be 
expressly  taken  away  by  statute,  and  though  an 
act  which  gives  an  appeal  to  the  sessions,  directs 
that  they  shall  bear  and  finally  determine  the 
matter,  yet  this  does  not  take  away  the  certiorari, 
even  after  such  an  appeal  made  and  determined ; 
and  Lord  Kenyon   regretted  that  it  was  in  any 
instance  taken  away  {a).     But  some  of  the  pro* 
visions  of  the  Game  Laws,  and  particularly  the  13 
Geo.  3.   c.  80,   s.  8.,  expressly  prohibit  the  re- 
moval of  a  conviction  by  certiorari   or   by   any 
other  process.     The  6  Ann.  c.   14.  which  does 
not  prohibit  a  certiorari,  enacts,  as  we  have  seen, 
that  no  certiorari  shall  be  allowed,   unless  the 
party  convicted  shall,  before  the  allowance  of  the 
certiorari,  become  bound  to  the  informer  in  50/. 
with  sufficient  securities,  with  condition  to  pay 
to  the  informer  within  fourteen  days  after  such 
conviction  or  procedendo  so  granted,  his  full  costs 
and  charges,  to  be  ascertained  upon  his  oath,  and 
that  in  default  thereof  it  shall  be  lawful  for  the 
justice  to  proceed  as  if  no  certiorari  had  been 
awarded.     Tbe  5  Geo.  2.   c.  19.  s.  2.  (b)  con- 
tains a  general  regulation  as  to  bonds  to  be  given 
upon  the  removal  of  a  conviction  by  certiorari. 

(«)  The  King  v.  Bellamy,  Term  Rep.   542.— -4   Hawk. 

3  Anstr.  898.   post,  Appen.  PI.  Cr.  1 44. 
diz,  1258.  (&)Post,  Appendix^  1S62. 

(a)  The  King  t.  Jukes^  8  n.  b. 
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ii.Certiorari.  A  boiid  of  this  nature  must  precisely  follow  the 
directions  of  the  statute,  or  the  writ  of  certiorari 
will  be  of  no  avail  (c. ) 

If  the  conviction  be  affirmed  the  defendant 
will  in  general  have  to  pay  costs,  unless  he  were 
compelled  to  remove  it  in  consequence  of  the 
magistrate's  refusal  to  give  him  a  copy  ((f). 
Upon  the  conviction  appearing  before  the  Court 
in  the  return  to  the  writ  of  certiorari,  there  is 
no  reinvestigation  of  the  merits,  and  the  Court 
only  found  their  opinion  upon  the  propriety  of 
the  conviction  from  what  appears  on  the  face 
of  it  (<?). 

12.  Execution      12thly.  It  appears  to  have  been  formerly  con- 

vpon  affirm*     . 

ance  and       sidered,  that  where  a  statute  directs  that  a  penalty 
^*  '  shall  be  levied  by  a  justice,  the  Court  cannot 

upon  affirming  the  conviction  issue  execution, 
but  must  award  a  procedendo  (f).  But  in  sub- 
sequent cases,  it  appears  that  the  Court  may  issue 
a  levari  facias,  or  a  fieri  facias,  and  after  a  return  of 
nulla  bona  a  capias  ad  satisfaciendum,  but  if  the 
prosecutor  be  dead,  then  his  executors  must  issue 
a  scire  facias  (^). 

(c)  The  King  t.  Dunn,  8  Kcble.  813.  post,  Appendix, 

Term   Rep.   2i7.  post,  Ap.  949* 
pendrx,  1269.  (^)  The  King  t.  Rogers, 

{d)   Rez    ▼.    Midlam,    3  Carthew.  231.  post,  Appen. 

Burr.  ]  720.  post,  AppendiZi  dix,   970.  —  The  Queen   r. 

1137.  Ford,  Lord  Ra>m»  768.  post, 

(tf)  The   KingT.    Reason,  Appendix,  1 000. — ^The  King 

6  Term  Rep.  375.  ▼.   Chandler,    1    Salk.   378. 

(/)     Gawdj    T.    Felton,  post,  AppcRdiz,  1002. 
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CHAPTER  IX. 


OF  THE  PRIVATE  REMEDIES  FOR  TRESPASSES 
IN  PURSUIT  OF  GAME— NOTICES  NOT  TO 
TRESPASS— COSTS — PLEADINGS,  &C. 

XN  considering  the  places  particularly  privileged 
for  the  protection  of  game,  and  the  times  when 
it  may  be  taken,  and  the  persons  who  are  autho- 
rized to  interfere  to  preserve  it,  we  have  already 
noticed  several    of  the  remedies  afforded  to  pri- 
vate individuals  for  trespasses  to  their  land.     It 
will,  however,   now  be  proper  to  take  a  more 
particular  view  of  these    remedies,  and  of   the 
course  of  proceeding  to  be  observed  in  adopting 
them.     The    remedies  are  of  two  descriptions ; 
Jirsty  those  which  are  calculated  rather  to  prevent 
than  to  punish  ;     and    secondly^    those    which 
operate  as  punishments  upon  the  offender,   and 
afford  compensation  to  the  party  injured. 

We  have  seen,  that  it  is  lawful  to  take  a  botid  ist.  Means  of 
or  other  security  [a)  from  a   party,    stipulating  destructiouof 
that  he  will   not  sport,  and  that  in  case  of  any  5*™«* 
material  breach  of  such  contract,  an  action  may 
be   brought,  and  a   court  of  equity  will  not  re- 
lieve  the  defendant  against  the  proceedings  at 

(a)  Ante,  30. 

4 
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1st  Means  of  law,  unless  the  bond  has  been  made  an  undue 
destroJtioii  of  use  of  (*)•  Lord  Hardwicke  appears  to  have 
game,  thought,  that  in  a  bond  of  this  nature  the  penaltjr 

ought  to  be  considered  as  the  measure  of  da- 
mages to  be  recovered,  because  otherwise  a  per- 
son would  not  be  in  a  better  condition  who  had 
such  a  bond,  than  he  would  have  been  withoat 
it  (r).     However  to  prevent  any  question  upon 
this  point  under  the  Stat.  8  and  9  W.  3.  c.  11. 
s.  8.  it  is  advisable  in  a  bond  or  contract  of  this 
nature  expressly  to  declare,  that  a  certain  named 
sum  of  money  should  be  considered  as  liquidated 
damages  fd),     lu  either  case,   however,   as  the 
action  would  be  on  the  bond  and  not  in  trespass 
to  the  land,  the    plaintiff  would  be  certain  of 
obtaining  full  costs.     In  an  action  upon  a  bond 
•     conditioned  that  the  defendant  should  not  bunt  in 
the   plaintiff's   warren,  the    defendant    pleaded 
that  he  did  not   hunt,   and  the   plaintiff  replied 
that  he  did,  but  did  not  shew  where  tl>e  warren 
lay,  so  that  there  was  no  venue,  and  upon  a  de- 
murrer for  this  defect  judgment  was   given  for 
the  defendant  (ej. 

In  general  a  court  of  equity  will  not  interfere 
to  prevent  trespasses  in  pursuit  of  game.  In 
Coulson  V.  \Vhite  (f)^  Lord  Hardwicke  said, 
•*  Every  common  trespass  is  not  the  foundation 

for  an  injunction  in   this  Court,  where  it  is  only 

- 

(6)  Roy  Y.  Duke  af  Beau-  (e)  Bird   v.  West,  Sir  T, 

fort,  1  Atk.  1(K).  post,  Ap.  Jon^s.   21.  post,  Appendix, 

pcndix,  1079.  948. 

(c)  Id.  Ibid.  (/)  3   Atk.  %\.  post,  Ap. 

\d)  13  East.  1.  and  347,8.  pendix,  1093. 
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contingeDt  and  temporary,  but  if  it  continues  so  1st.  Means  of 
ong  as  to  become  a  nuisance,  m  such  a  case  the  destruction  of 
Court  will  interfere  and  grant  an  injunction  to^*"^®- 
restrain  the  person  from  committing  it."  %In 
Lord  Tenham  v.  Herbert  (^),  Lord  Hardwicke 
said, ''  undoubtedly  there  are  9ome  cases  in  which 
a  man  may,  byabill^to  establish  his  right,  and 
to  be  quieted  in  the  possession  of  it,  come  into 
this  Court  first,  and  there  are  others  where  he 
ought  first  to  establish  his  right  at  law.  It  is 
certain  where  a  man  sets  up  a  general  exclusive 
right,  and  where  the  persons  who  controvert  it 
with  him  are  very  numerous,  and  he  cannot, 
by  one  or  two  actions  at  law,  quiet  that  right, 
he  may  come  into  this  Court  first,  which  is 
called  a  bill  of  peace,  and  the  Court  will  direct 
an  issue  to  determine  the  right  as  in  disputes 
between  lords  of  manors  and  their  tenants,  and 
between  tenants  of  one  manor  and  another,  for 
in  these  cases  there  would  be  no  end  of  bringing 
actions  of  trespass,  since  each  action  would  de« 
termine  only  the  particular  right  in  question  be- 
tween the  plaintiff  and  defendant/' 

And  in  another  case  (ft),  where  the  plai&tiff  had 
filed  such  a  bill,  to  which  the  defendant  pleaded 
a  right  of  fishery,  and  the  plaintiff  then  indicted 
some  persons  acting  under  the  authority  of  the 


(^)  %  Atk.  483.  post,  Ap-  York  t.  Pilkiogton,  0  Mod. 

penduc,  1092.— Vid.  ct  The  «75-  post,  Appendix,  1089. 

King  T.  Inhabitants  of  Rad.  (A)  Mayor  of  York  t.  PIU 

ley,  Hardr.   437.  poet,  Ap.  kiogton  and  others,  9  Mod« 

pendix,  934.— The  Mayor  of  273.  post,  AppendU^  1089. 
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nt.  Mcanu  of  defendants  for  fishinpj,  there  not  appearing  tp 
d«iructIonofhave  been  any  particular  outrage  committed  by 
game  them,    the   Chancellor  made  an  order  on  the 

plaintiff  to  stay  him  from  prosecuting  the  de- 
fendants or  their  agents,  either  by  action  or  in- 
dictment, for  exercising  the  right  of  fishing 
claimed  by  the  defendants  in  their  answer,  until 
the  hearing  of  the  cause,  or  further  order.  la 
the  before-mentioned  case  of  Lord  Tenham  v. 
Herbert,  Lord  Hardwicke  said,  **  as  to  the  case 
of  the  Corporation  of  York  v.  Sir  Lionel  Pilk- 
ington,  the  plaintiffs  there  were  in  possession  of 
-  the  right  of  fishing  upon  the  river  Ouze  for  nine 
miles  together,  and  had  constantly  exercised  that 
right;  and  as  this  large  jurisdiction  entangled 
them  with  different  lords  of  manors,  it  would 
have  been  endless  for  the  Corporation  to  -have 
brought  actions  at  law.  But  where  a  question 
about  a  right  of  fishery  is  only  between  two 
lords  of  manors,  neither  of  them  can  come  into 
this  Court  till  the  right  is  first  tried  at  law.  Lord 
Tenham  does  not  in  this  case  charge  any  pos- 
session for  the  last  38  years,  so  that  this  is  in  the 
nature  ^f  an  ejectment  bill;  the  plaintiff  says 
this  piece  of  ground  aqua  cooperta  belongs  to 
him,  Mr.  Herbert  insists  It  belongs  to  him,  so  that 
this  may  very  properly  be  determined  at  law,  as 
it  is  a  mere  single  question  to  try  the  right  be- 
tween  two  persons^  and  it  is  not  like  the  case  of 
the  Corporation  of  York,  who^'must  have  gone 
all  round  the  compass  to  come  at  their  right  at 
law. 
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With    respect  to  the   remedies  for  trespasses  «ny,  Private 
committed  in  pursuit  of  game,  they  are  either  at  ll^^si^clZ 
common  law,  or  founded  on  particular  statutes,  '"'"°'*' 
Those  of  a  criminal  nature  have  already  been 
considered.     There  are  various  ancient  provisions 
relating  to  actions  for  trespasses  in  forests,  parks, 
and  other  franchises,  which  are  either  repealed, 
or  become  obsolete,  in  consequence  of  modern 
statutes  relating  to  deer  and  rabbits,  and  hunting 
io  the   night-time,   having   imposed   pecuniary 
penalties   recoverable   before    a  Justice  of  the 
Peace.     But  as  some  of  the  old  regulations  are 
still  in  force,  we  will  concisely  examine  them. 

The  Charta  de  Foresta  [i)  provided  as  to  tres- 
passes in  forests,  and  taking  the  king's  deer,  the 
party  should  pay  a  grievous  fine,  or  be  imprisoned 
a  year  and  a  day.     The  Statute  of  Westminster 
the  First  (k)  provides  that  for  trespasses  in  parks 
and  ponds,  if  any  be  attainted  at  the  suit  of  the 
P^T^Ys  great  and  large  amends  shall  be  awarded 
according  to  the  trespass,  and  the  offender  shall 
have  three  years  imprisonment.     But  the  punish* 
ment  for  killing  a  deer  was  altered  by  the  5  Eliz. 
c.  21.(1)  which  directs,  that  the  party  shall  pay 
treble  damages,    and   be  imprisoned   for    three 
months,  and  the  last  Statute  is  expressly  repealed, 
as  far  as  relates  to  deer,  by  16  Geo.  3.  c.   30- 
s»  27.  (wi),  which,  together  with  the  42  Geo.  3. 


(t)  Po«e,  ApiMsndix,  355.  Appendix,  725.  735.  782 
(k)  3  Edw.  1.  c.  20.  post,     804.  807. 817.  826.  966. 

Appeitdix,  357.     S^ethede.         (0  Post,  Appendix,  408. 

cisionf  oa  this  statate,  post,        (m)  Pott,  Appendix,  656. 
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2dly,  Private  c.  107.(72)  providc  Other  remedies  and  punish- 
in^irieTc^^^^  ments  for  taking  deer,  and  injuring  the  fences  of 
'""'^'^'         parks.     And  the  Statute  1 1  H.  7-  c.  1?.  s.  17-  {o) 
gives  a  penalty  of  10/.  half  to  the  party  stting, 
and  half  to  the  occupier  of  any  private  ground, 
for  trespasses  in  sporting  upon  his  land.     Since 
the  modern  regulations,  the  party  injured  usually 
proceeds   for  the   penalty,  or  founds  his  action 
for  the  trespass  in  his  chase,  park,  or  free  warren, 
at  common  law,  in  aid  of  which  latter  proceeding, 
the  Statute  8  and  9  W.  3.  c,  11.  s.  4.  gives  full 
costs,  however  small  the  damages,  if  the  judge 
upon  the    trial    certifies  that  the  trespass    was 
wilful  and  malicious;  and  the  4  and  5  W.  &  M. 
provides,  that  if  inferior  tradesmen,  apprentices, 
or  other  dissolute  persons,  shall  hunt,  hawk,  fish, 
or  fowl,  he  shall,  for  his  wilful  trespass,,  pay  full 
costs,  as  well  as  damages,    though  he   merely 
bunted  without  killing  game  (/;).     We  will  now 
consider  the  course  of  proceedings  for  trespasses 
in  sporting  in  chases,  parks,   free  warrens,  and 
private  grounds,  at  i:;ommon  law. 
The  notice         It  is  not  03sential  to  the  support  of  an  action, 

not  to  tre*-        ,^  '.  iii,  , 

pass,  and  the  that  any  notice  should  have  been  given  to  the 

^!ion.^^*    V^^^y  n^*  t<>  trespass  on  the  plaintiffs  land  hi 

pursuit  of  game,  or  otherwise ;  for  a  person  who 

is  spotting  over  the  land  of  another,  cannot  be 

considered  guilty  of  an  involuntary  trespass,  so- 


(fi)  Post,  Appettdix,  667.  149.  poit,    Appendix,    ©81. 

(o)  Post,  Appendix,  379.  —Shadow  t.  Painter,  Carth. 

(p)  Ante,  88  to  95.— -Ben.  4%4.  post,  Appendij:,  983. 
net  r.  Talbois^l  Lord  Rajm, 
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as  to  be  protected  either  at  common  law,  or  by  '^**«  ^^^<'^ 

^  not  to  ires- 

the  statute  which  allows  a  plea  of  tender  where  a  pass, and  the 
trespass  has  uiiuitentionally  been  committed  (9).  action 
But  as  the  statute  passed  to  prevent  trifling  and 
Texations   actions  for    trespasses    to    real    pro- 
perty (r)   enacts,  **  That  the  plaintiff  shall  not 
recover  more  costs  than  damages,  unless  he  ob- 
tain a  verdict  for  40^.  or  the  judge  certify  on  the 
back  of  the  record  that  the  trespass  was  wilful 
and  malicious  (.r),  and  such  certificate  will  usually 
be  granted,  when  it  appears  that  the  trespasses 
were  committed  after  notice,   it  is  advisable  to 
give  such  notice  before  the  trespasses  intended  to 
be  proceeded  for  have  been  committed,  unless  it 
be  certain  that*the  party  is  an  inferior  tradesman, 
apprentice,  or  other  dissolute  person  within  the 
meaning  of  the  4  and  5  W.  &  M.  c.  23.  s.  10. 
ifiVhich  case  the  plaintiff  would  be  entitled  to 
full  costs  without  a  certificate,  however  small  the 
damages (/).      Mr.  J.  Blackstone    observes  (;/), 
*■*  That  every  trespass  is  wilfuU  where  the  defend- 
ant has   notice,  and  is  especially  forewarned  not 
to  come  on  the  land ;  as  every  trespass  is  ?na//- 
cious^  though  the  damage  may  not  amount  to 
forty  shillings,  where  the  intent  of  the  defendant 
plainly  appears  to  be  to  harass  and  distress  tke 
plaintiff :  and  accordingly,  if  it  appeared  on  the 
trial,   that  the  trespass,   however  trifling,    was 

(g)  Beckwith  t.  Shoredike  670. 
and  another,  4  Burr.  2002.        (r)  1%  Car.  2.  c.  0, 
port.   Appendix,    1 146.— 21         (#)  8  &  9  VV.  3.  c.  1 1.  s.  4r 

Jac  1.  c.  16.8.5 Chitty         (0  Ante,  88  to  95. 

on  Fle^dingy  2nd  edit.  2  toI.        (u)  3  Bta,  Com.2l4« 
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ThQ  notice     commilted  after  notice,  and  the  lary  gave  less 

not  to  tres-  .1      .^    o 

pass,  and  the  than  forty  shillings  damages,  it  was  formerly 
usual  for  the  Judge  to  consider  himself  bound  to 
certify  that  the  trespass  was  wilful  and  mali- 
cious, in  order  to  entitle  the  plaintiff  to  his  full 
costs  (r) ;  and  this  even  in  a  case  where  the  notice 
had  been  general  to  all  persons  not  to  trespass 
upon  the  plaintiff's  lands,  and  given  four  years 
before,  and  although  the  defendant  was  unac- 
quainted with  the  boundaries  of  the  plaintiff's 
estate,  and  endeavoured^  by  inquiries,  to  avoid 
committing  a  trespass  ( ;/).  But  the  modern  doc<- 
trine  is,  that  the  granting  of  a  certificate  upon 
this  statute  is  discretionary  in  the  Judge,  before 
whom  the  trial  is  had,  who  may  certify  or  not, 
according  as  it  appears  to  his  satisfaction  under 
the  circumstances  proved,  that  the  trespass  was 
wilful  and  malicious  (;s)«  Hence  it  is  advisable 
to  serve  an  explicit  notice,  stating  the  boundaries 
of  the  estate,  or  the  names  of  the  closes,  and  not 
to  proceed  by  action  of  trespass,  unless  there  be 
clear  evidence  of  wilful  trespass  committed  under 
circumstances  that  will  probably  induce  the  judge 
to  certify. 

The  notice  may  be  personally  served,  or  left  at 
the  usual  place  of  abode  of  the  party,  which 
would  afford  a  presumption  that  he  received  the 
notice  ( «) ;  a  verbal  notice,  however,  to  the  same 
effect,  would  suffice.   The  notice  should  be  given 


(x)  6  Term   Rep.    11.— 7         («)  3  East.  495.— Tidd's 
Term  Ken.  449.  Prac.  4th  edit.  870. 

(y)  6  Term  Rep.  11.  («)  4  Term  Rep.  404. 
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by  the  occupier  of  the  land,  and  not  by  a  land-  "^^  ^^^^^ 
Jord,  who  cannot,  durnig  the  existence  of  the  pass,  and  the 

,  .  ^»  r^  A         .'       costs  of  the 

tenancy,  support  an  action  of  trespass.  A  notice  action, 
given  by  a  gamekeeper  would  suffice  as  to  lands 
or  waste  in  the  hands  of  the  lord  of  the  manor, 
because  it  will  be  presumed  that  he  acted  by  the 
orders  of  his  employer,  it  being  within  the  gene- 
ral scope  of  his  author  ty  to  warn  persons  off  the 
manor  who  had  no  authority  to  sport  there  (6). 
The  certificate  required  by  this  statute  need  not 
be  eranted  at  the  trial  of  the  cause  (c). 

We  have  seen  that  in  trespass  for  hunting  in  a 
free  warren,  the  plaintiff  is  entitled  to  full  costs 
without  a  certificate,  although  the  damages  may 
be  under  forty  shillings  (rf) ;  and  it  appears  from 
the  same  case,  and  from  those  which  establish  the 
local  property  in  game  ratiori  soli,  that  where 
game  is  started  and  killed  on  the  same  estate, 
full  costs  will  be  recoverable  under  a  count  for 
taking  it,  hDwever  small  the  damages  (e). 

In  an  action  of  trespass  for  hunting  in  a  free  The  declara- 
chase,  park,  or  free  warren,  it  should,  in  order  to  other  plead- 
entitle  the   plaintiff  to   full  costs,  be  expressly  *"S«- 
stated  in  the  declaration,  that  the  defendant  tres- 
passed in  those  franchises  (/),  and  as  the  owner 

(^)PerLd.ElIenborough,in  Post,  Appendix,  782. 
Good  F.Watkins,  3  East.498.         (/)  Lord  Dacre  v.  Tebb, 

(c)  1  Term  Rep.  636.-.6  2  Bla.  Rep.  1 131.— post, Ap- 
Term  Rep.ll.— 7  Term  Rep.  pcndix,  1166.  post,  Ap- 
449.  pendix,  708,  9.— L'Abb*  de 

(d)  Ante,  21.  Ld.  Dacre  Dieu  v.  T.  S.  Year  Book, 
V.  Tebb,  2  Bla*  Rep.  lUU  7  H.  6.  post.  Appendix,  731. 
post,  Appendix,  1166.  •  —Year  Book,  9  H.  6.  p.  2. 

(e)  Id.  ibid,  ante,  8.  and  post,  Appendix,  732. 
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ii»™  .„d       ""S  «  property  in  tte  same  ll».r.:„  _..■ 
JJ..P.~*    fe«i^«l.e  plaintiff  ma/chall^rrTf  ■";"'■ 

.ere  a„  inferior  .radeLan^r  n.t*''°*"* 

<l-ol„.e  par«,n  „,.„;„  .j    J^LI^^f  ^t" 

t">e  4  &  ^i  W.  &  M.  c.  23.  s.  10  "hen  in    ^' 

.0  recover  f„„  costs  „nder  that  Lt!  U  "^^^ 

^»ab  e  „  deotoe.  stating  .ha,  the  defe  d  „  „t 

.latute(/,).    AndthoaMlLll    .         ""' 
-ibe  .„e  derendan.  .oT:Z::;LZ'Z 
plaintiff  will  be  entitled  to  recover  e     T 
P-s  .,  comn^on  la>v,  tho  Th     lav  ,  ',"'" 

proving  „,at  the  defendant °« as'  r^H         '" 
personal).  '"  "as  such  dissolute 


V 


In  a  declaration  for  tresna^In^       j 
on  the  waste  of  a  rn.J,T:::iZ'  ^^^^""^ 
"  -y  also  be  stated,  thae  the  defen Z^r      ' 
ral days  and  times  between  suchTf       V^''^- 
.a  day,  entered  the  doles  of  f^  ""^  '"^'^ 

t'^ere  with  dogs  hunte  a  / L^r  f!  T •■^'  ^"' 
took  k^s  hares,  partridges,  &c  If 7,  ^"'"'  "^^ 
Pf  land  has  a  lorai  ^^  '      "^  *^®  occupier 

mione  loc  anrl'T'^/"  ^^«  ^'^^'^n 
^!!l_^|;^[j;;5;j^^  them  /«> 

(ir)  Sutton  r.  Moody.    i     r^    p  " — ~ " 

Lord  Raym.  250.  „„„, -^^  /     M.  Raym.   149.  p^.     . 

bUhop  of  c,„terbu;y  rgj;    £  ^i''"- ^*^- ^-^  ApJ^I 
T.  and  others— Year  Rnnir  '     ®^* 

3  He".  6.  p.  65.  post,  Ap*    R«?^  Jji'"*  ^-  RoH,  3  Bla 

|,eodix,  730.  '  ^P-    R«P|  «00.  post,  Ap^endi/; 

(A)  Bennet  y.  Talbois,  1     "®^*  * 
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game,  when  he  charges,  that  they  were  taken  on  x^e  decitm- 
his  land  {k) ;  and  though  usual,  it  does  not  ap-  *^°"^  *"^  , 
pear  to  be  absolutely  necessary  to  mention  the  ings. 
number  of  each  particular  kind  of  game,  because 
the  breaking  the  close  is  considered  to  be  the 
principal  ground  and  foundation  of  the  action, 
and  the  taking  of  the  game  as  only  matter  of  ag. 
gravation  (/).  But  a  count  in  trespass  (m),  or 
trover  (  »),  for  taking  the  plaintiff's  game,  without 
stating  that  it  was  taken  on  his  land,  or  that  it 
was  reclaimed,  or  dead,  or  in  his  actual  posses* 
sion,  appears  to  be  subject  to  a  special  demur* 
rer,  though  the  objection  would  be  aided  after 
verdict  (o).  This  distinction  proceeds  on  the  ga<» 
neral  intendment  of  law,  that  game  is,  in  its  wild 
state,  the  property  of  no  one,  unless  the  contrary 
be  shewn  (p).  It  was  on  this  ground  that,  in  the 
King  V.  Rough  (9),  where  the  defendant  had  been 
convicted  on  an  indictment  for  stealing  a  phea* 
sant,   value  40^.   of  the  goods  and  chattels  of 

(k)  Sutton  T.  Moody,    1  diz,  091. 

L.  Raym.  250. — 3  Salk.  SOO.  (ft)  Lyster  v.  Home,  Cro. 

984   1002.— Per  Willes,  Ch.  Car.   544.  post,    Appendix. 

J.— Willes  Rep.    46.   post,  429. 

App.  806. — Child  v,  Greea-  (o)  Vincent    t.    Lesney, 

hill,  Cro.   Car.    553.    poet,  Cro.  Car.  18.  post,  Append*                 ^ 

Append.  931.>-— Pollexfen  t^  920. — Usher  r.    Boshnell, 

Cri  pin,    1   Ventris.  122. — ^2  Sir  T.  Raym.  l6.  post,  Ap^ 

Keb.  757.   765.   post,   Ap.  pendix,  931.— Pollezfcn    t. 

pcndix,  947  to  949.  Crispin,  lVent.122.— 2  Keb« 

(0  2Saund.  74.  n.  1.— 2  757.  765.   post,  Appendij^ 

Salk.  643—3  Wilson.  292.  947  to  949. 

Chicty  on  Pleading,  2nd  edit.  ^      (p)  Vid.  notes  a.  b.  c.  f. 

2  Vol.  437.  n.  k.  and  2  East.  PJ.  Cr.  6O7.  post, 

(m)  Fines  t.  Spencer,  2  Appendix,  1176. 

Dyer.  306.  post.  Appendix,  (q)  9  East.  Pi.  Cr.  607, 

620.—  Usher  T.  Bushnell,  Sir  post,  Appendix^  1176* 
Tr  Rftym.  16.  post^  Appen* 
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The  declara-  jj.  S.  all  the  iudfi:es,  after  much  debate  and  differ* 

other  plead,    ence  of  opinioo,  agreed  that  the  conviction  was 

bad ;  for  in  cases  of   larceny  of  animals    fen 


natures,  the  indictment  must  shew,  that    they 
were  either  dead,  tame,  or  confined  ;  otherwise 
they  must  be  presumed  to  be  in  their  orig^inal 
state,  and  that  it  is  not  sufficient  to  add  ^*  of  the 
goods  and  chattels"  of  such  an  one. 
Pleas  and  Re-     In  trespass  for  entering  a  chase,  free  warren, 

plications* 

or  park,  the  general  issue  is  proper,  when  the 
defendant  either  denies  the  existence  of  the  fran« 
chise  or  the  fact  of  the  trespass  having  been  com- 
mitted (r),  liberum  tenementum  in  the  land  is 
not  a  sufficiet)t  plea(^).  In  this,  as  well  as  in  an 
action  for  hunting  in  private  lands,  a  licence  or 
other  special  matter  erf  justification  must  be 
pleaded,  and  if  the  defendant  has  exceeded  it,  the 
plaintiff  will  recover  under  the  common  replica- 
tion denying  the  licence  ((). 

In  other  respects  the  proceedings  in  an  action 
for  trespasses  committed  in  the  pursuit  of  game, 
are  regulated  by  the  same  principles  and  rules 
which  prevail  in  other  actions  of  trespass  quare 
clausum  fregit. 


4 
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(r)  Post,  Appendix,  708,  ?.  Kempe,  2  Salk.  637.  post, 

9'  736.  Append.  975.— Year  Book,               i 

(«)  Year  Book,   10  Hen.  35   Hen.   6.  page  55.    post,              J 

7'    p.   24.  post,  Appendix,  Appendix,  753.  803. 

787,8.Id.730. 735,6.— Smith  (/)  1 1  Eaat.  451 . 
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CHAPTER  X. 


OF  GAME  CERTIFICATES. 

A  HE  former  regulations  relative  to  game  certi- 
ficates were  very  dissimilar  to  the  present.  The 
certificate  was  taken  out  from  the  clei  k  of  the 
peace,  and  was  regulated  by  the  stamp  acts^  and 
though  the  duties  and  the  penalties  for  sporting 
without  a  certificate  were  the  same  in  amount 
as  the  present,  they  were  recoverable  not  only 
by  action^  but  also  by  information  before  a  magis- 
trate. By  the  last  act  (a),  the  duties  on  game 
certificates  are  placed  under  the  management  of 
the  commissioners  of  assessed  taxes>  and  the 
party,  before  he  sports^must  pay  the  sum  of  three 
guineas,  or  one  guinea  (if  he  be  a  menial  game- 
keeper), to  the  collector  of  the  assessed  taxes 
in  his  district,  who  is  to  sign  a  receipt  for  the 
same,  on  payment  of  1^.  for  his  trouble,  which 
receipt  is  to  be  delivered  to  the  clerk  of  the 
commissioners  of  the  taxes,  acting  for  the  dis- 
trict, who  is  to  give  a  certificate  in  the  form  di^^ 
reeled  by  the  act. 

Every  person  using  any  dog,  gun,  net,  or 
other  engine  for  the  purpose  of  taking  or  killing 
of  game,   or  any   woodcock,   snipe,  quail,  or 

^—W — — ^  ■         II      I  I  I  I.I  ■  ~l  ■      -  .  — ^■^ 

(a)  48  Geo.  3.  c.  56.  post^  Append.  979» 


236  OP  GAME  CERTIFICATES- 

landrail,  or  any  rabbits  in  any  part  of   Great 

\  Britain,  if  he  sport  for  himself,  or  otherwise  than 
as  a  menial  gamekeeper,  must  annually  pay 
this  duty  of  three  guineas ;  and  every  game- 
keeper,  deputed  as  servant  to  a  lord  or  lady  of  a 
manor,  is  charged  with  the  annual  sum  of  one 
guinea. 

This  act  however  contains  two  exceptions,  the 
first  as  to  the  taking  woodcocks  and  snipes  with 
nets  and  springes ;  and  the  second  the  taking  or 
destroying  of  rabbits  in  warrens,  or  in  any  en- 
closed ground,  or  by  any  person  in  lands  in  his  or 
her  occupation,  either  by  himself  or  herself,  or 
by  his  or  her  direction  or  command. 

Gamekeepers,  on  whose  behalf  a  receipt  and 
certificate  have  been  obtained  by  their  masters, 
are  not  required  to  obtain  a  certificate  for  them- 
selves ;  but  it  is  provided  by  the  7th  section, 
that  the  certificate  shall  be  void,  on  the  revoca- 
tion of  the  deputation  ;  but  the  same  may  be 
renewed  for  the  remainder  of  the  year,  without 
any  duty  or  fee  on  behalf  of  the  new  gamekeeper 
by  indorsing  on  such  certificate  the  name  and 
place  of  abode  of  the  person  to  whom  such  last- 
mentioned  deputation  or  apppiotment  had  been 
granted. 

The  statute  then  provides  that  no  unqualified 
persons  shall  be  protected  by  the  certificate  from 
the  penalties  on  unqualified  persons  for  sporting, 
and  that  the  gamekeeper's  certificate  shall  not 
operate  as  a  protection  beyond  the  limits  of  the 
manor  for  which  he  is  appointed* 
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This  statute  is  more  extensive  than  the  former 
regulations  with  respeet  to  the  persons  who  are 
authorized  to  demand  the  production  of  the  certifi^ 
cate.  The  10th  section  (6)  enacts,  "that  if  any 
person  shall  be  found  using  any  dog,  gun^  or 
other  engine  in  Great  Britain  for  any  of  the  be- 
fore-mentioned purposes,  in  respect  of  which  the 
party  is  chargeable,  by  any  assessor,  collector, 
or  commissioner,  or  lord  of  a  manor,  or  surveyor 
of  taxes,  or  owner  or  occupier  of  land  within 
their  re3pective  districts,  or  by  any  person  duly 
assessed  to  these  duties,  to  demand  from  such  per* 
son  the  production  of  his  certificate,  which  the 
statute  directs  him  to   produce  and  to  permit 
the  party  to  read  it  and  take  a  copy  of  it.     The 
statute  then  directs,  that  in  case  no  certificate 
shall  be  produced,  the  party  requiring  shall  forth- 
with  declare  to  the  other  his  christian  and  snr-^  . 
name,  and  place  of  residence,  and  the  parish  or 
place,  if  any,  where  he  has  obtained  his  certifi- 
cate ;  and  then  if  the  other  party  shall  wilfully 
refuse  to  produce  and  shew  his  certificate,  or 
give  the  party  requiring  his  name  and  place  of 
residence,  and  the  place  where  he  lias  paid  the 
duty,  or  shall  produce  any  false  certificate,  or 
give  false  name,  &c.  be  shall  forfeit  20/. 

The  12th  section  also  subjects  every  person, 
who  sports  without  having  obtained  such  certifi- 
.  cate,  to  the  penalty  of  20/.  and  the  duty  of  three 
guineas,  which  penalties  are  recoverable  as  point- 
ed out  by  the  43  Geo.  S.  c.  99.     There  is  no 

(6)  Post,  Appendix,  685. 
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reported  case  upon  this  act,  but  the  decisions 
upon  the  repealed  Statute  25  Geo.  3.  c,  50.  will 
on  principle  be  applicable,  and  in  Molton  v.  Ro- 
gers (c),  it  was  held  on  that  statute  that  the  pe* 
nalty  for  not  producing  the  certificate  does  not 
attach  by  the  refusal  to  produce  it,  unless  the 
party  also  refuse  on  request  to  tell  his  christian 
and  surname  and  the  place  of  his  residence,  and 
in  the  same  case  it  was  held  that  an  unqualified 
and  unlicenced  person  may  join  in  the  sport  with 
a  person  lawfully  entitled  to  kill  game,  if  he  is  not 
himself  a  principal  or  using  his  own  dogs.   Upon 
the  clause  of  that  act  also  giving  treble  costs,  it 
was  held  in  Smith  v.  Wallace  (d)  that  it  only 
extends  to  the  protection  of  persons  acting  in 
pursuance  of  the  act^  or  under  colour  of  it^  in 
order  to  carry  it  into  execution,  and  not  to  per- 
sons sued  for  penalties  and  who  may  succeed  in 
establishing  a  defence. 

(c)  4  Esp.  Rep.  215.  post,       (d)  1  Term  Rep.  253.  post, 
Appendii,  1333.  Appendix,  1217. 
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OF  THE  LAW  RELATING  TO  PUBLIC 
AND  PRIVATE  FISHERIES. 


CHAPTER  L 


OF  PUBLIC  FISHERIES. 

Jb  ISHERIES  are  public  or  private.  Public  are 
either  fisheries  in  distant  seas  in  which  all  na- 
tions have  a  right  to  fish,  and  some  of  which  are 
encouraged  by  act  of  parliament,  or  they  are 
fisheries  within  the  four  seas,  or  within  public 
navigable  rivers  in  which  all  British  subjects 
have  a  right  to  fish,  in  exclusion  of  other  nations, 
subject  in  some  particular  instances  to  modifica* 
tions  by  acts  of  parliament,  or  the  prescriptive 
rights  of  individuals.  Private  fisheries  are  those 
in  which  some  particular  persons  are  entitled  to 
an  exclusive  right  of  fishing. 

Public  fisheries,  as  a  matter  of  national  con^  PubUc  fishe- 
cern,  are  of  great  importance,  since  they  are  not      "*** 
only  the  source  of  considerable  provisions  for 
the  population  of  the  country,  but  constitute  a 
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Public  fishe-  nursery  for  our  seamen.     We  therefore  find  that 
^^'  the  common  law  has»  in  various  instances,  par- 

ticularly protected  such  fisheries^  and  that  a 
great  variety  of  statutes  have  been  passed  to  re- 
gulate them.  As>  however,  the  principal  object 
of  this  treatise  is  to  consider  the  private  rights  of 
persons  in  game  and  fish>  we  will  only  concisely 
consider  the  regulations  relating  to  public  fishe* 
ries,  and  those  principally  of  a  general  nature. 
i6r.  Fisheries      The  natural  right  of  all  nations  to  take  fish  in 

in  distant  ,  ,  .       _  i         i  i 

•eas.  the  sea  may  be  restramed  or  regulated  by  treaty, 

or  by  customary  law.  An  instance  of  the  latter 
occurred  in  the  case  of  Fennings  v.  Lord  Gren- 
ville  (a),  from  which  it  appears  that,  by  the  cus- 
tom of  the  whale  fishery,  amongst  the  Gallipagos 
islands,  he  who  strikesawhaie  with  a  loose  harpoon 
is  entitled  to  receive  half  the  produce  from  him  who 
kills  it;  and  that,  by  the  custom  of  the  Greenland 
whale  fishery,  unless  the  person  who  strikes  a  fish 
continues  his  power  over  it  till  he  has  got  posses- 
sion of  it,  any  other  who  kills  it  acquires  the  entire 
property.  In  that  case,  Mr.  Justice  Chambre 
laid  it  down,  "  That  there  must  of  necessity  be 
a  custom  in  these  things  to  govern  the  subjects 
of  England,  as  well  amongst  themselves  as  in 
their  intercourse  with  subjects  of  other  countries. 
The  usage  in  the  Greenland  fishery  is  held  to  be 
obligatory,  not  only  as  between  British  sul>je<.ts, 
but  also  as  between  them  and  all  other  nations. 
I  remember  the  first  case  upon  that  usage,  which 

(a)  I  Taunt.  341. 
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Tvas  tried  before  Lord  Mansfield ,  who  was  clearist^Fisberiei 
that  every  person  was  bound  by  it,  and  said,  seas.* 
that  were  it  not  for  such  a  custom,  tbere  must  be 
a  sort  of  warfare  perpetually  subsisting  between 
the  adventurers;  and  he  held  it  strongly  bind- 
ing, from  the  circumstance  of  its  extending  to 
different  nations.  The  same  necessity  must  pre* 
vail  ill  the  South  Seas,  (although  the  fishery  has 
not  been  so  long  in  use,)  in  order  to  regulate  our 
intercourse  with  the  French,  Americans^  and 
others  who  resort  thither.'* 

By  several  Acts  of  Parliament,  companies  and 
societies  have  been  established^  and  invested  with 
certain  privileges,  with  a  view  to  encourage 
fisheries  in  distant  seas;  and  bounties  are  given 
on  the  importation  of  fish,  and  foreigners  are 
prohibited  from  bringing  fish  of  particular  de- 
scriptions to  a  British  market.  But  these  not  be- 
ing within  the  object  of  this  treatise,  will  not 
here  be  further  considered  (b  ). 

The  general  immunity,  by  virtue  of  which  all  sndlj,  Four 
nations  may  fish  in  the  sea,  is  confined  to  those  J!i^ble  ri?«rt. 
seas  which  have  not  been  appropriated  by  a  par- 
ticular state,  or  are  not  within  a  certaiu  distance 
from  its  shores :  for  although,  by  the  law  of  na- 
ture, the  sea  is  in  general  open  to  all  mankind, 
the  right  of  fishing  in  ports  and  rivers,  or  even 
on  the  coasts  of    an  independent   state,  could 


{b)  See  the  statutes  rcla.  Shipping,      passim.       Smol. 

tiTe  to  British  fisheries,  post,  let's  Hist.  Eni^laod.    And  see 

Appendix^    523.   619,    620.  case  on  the  Southern  Whale 

633.  666.     Reeves's  Law  of  Act,  post,  Appendix,  1260. 
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STjdiy,Four  never  have  been  considered  or  intended  to*  be  ad- 
ttgaUcri^-mitted  as  an  universal  right,  nor  could  a  foreign 
power  send  vessels  to  navigate  within  the  limits 
of  such  maritime  districts,  or  take  fresh    run- 
ning water  on  the  shore,  without  permission  ex- 
pressed or  implied  ;  neither  can  the  interests  of 
maritime  states  admit  a  promiscuous  liberty  to 
strangers  to  fish  or  navigate  within  their  seas, 
since  it  might  affect  both  their  personal  security 
and  personal  sustentation.    Their  personal  secu- 
rity would  be  endangered  by  the  facility  afforded 
to  foreign  powers  to  make  inimical  incursions 
upon  them  ;  and  their  food  might  be  lessened  by 
the  exhaustion  of  their  fisheries;    for,  though 
fishing  is  abundant  in  the  sea,  it  is  manifest  that 
it  may  in  part  be  exhausted,  especially  if  all  na- 
tions should  desire  such  a  right  and  liberty  near 
the  coasts  of  any  particular  country  ;  and  as  it 
is  very  usual  that  some  particular  kind  of  fish,  or 
perhaps    some    more   precious  commodity,   as 
pearls,  coral,  amber,  or  the  like,  are  to  be  found 
only  in  one  part  of  the  seas,  and  that  of  no  con- 
siderable extent,  the  Congregation  of  many  people 
to  that  part  must  necessarily  prejudice  the  people 
of  the  neighbouring  shore.     In  this  case,  then, 
there  is  no  reason  why  the  borderers  should  not 
rather  challenge  to  themselves  this  happiness  of 
a  wealthy  shore,  oir  sea,  than  those    who  are 
seated  at  a  distance  from  it  (c).  And,  according 
to  Bodinus,   by  a  kind  of  common  right  enjoyed 

*■■■    I      II    I     »    ■■ ■■  ■■  ■-  .    ■  ^1       !■■    —■■■■■i     I..I    ■■      nil  ■        I       . 

(c)  Puflfendorf,  Db.  4.  c  5.  8.  7. 
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by  dll  princes  of  maritime  cotintriesj  the  particu«>  sadly  Four 

lar  sovereign  may  command  and  oontroul  those  v%abieriver« 

who  approach  within  sixty  miles  of  his  shore  (tf). 

And  most  of  the  modern  writers  upon  the  law  of  * 

nations  agree  that  each  state  is  mistress  of  the 

sea  on  all  sides  within  cannon  shot  of  her  coasts^ 

which  is  explained  to  mean  three  leagues  ^  and 

for  that  reason,  a  vessel  taken  within   cannon 

shot  of  a  neutral  fortress,  is  not  a  lawful  prize  (e) 

Those  parts  of  the  open  waters  which  encompass 

the  four  sides  of  the  British  islands,  and  are 

therefore  known  by  the  name  of  the  British  Seas^ 

have  long  been  acknowledged  by  most  nations 

as  her  lawful  possession,  and  exempt  from  the 

intrusion  of  other  nations  (/). 

All  the  writers  on  the  common  law  of  £ng« 
land  agree  that  the  supreme  dominion  or  jurisdic- 
tion of  the  British  Seas  belongs  to  the  sovereign, 
as  the  head  and  representative  of  his  people,  and 
that  the  free  and  universal  right  of  fishing  and 
navigation  in  such  seas,  ports,  arms  of  the  sea, 
and  navigable  rivers,  exerciseable  under  his  ju<^ 
risdiction,  belongs  to  British  subjects  in  gene- 
ral (g).  The  right  of  fishing  in  these  never  was 
vested  in  the  crown  exclusively,  and  of  course  is 
Hot  to  be  Considered  as  a  legal  franchise ;  as  a 
public  right  belonging  to  the  people,  it  prima 


(i/)  Schulte's  Aq.  Rights,  (/)  Seltfeii.     185.— Mar- 

5,  4.      BodioB*  de  Rep.  lib.  tens.    lOK-^Moiloy.  IIS.-^ 

1.  c.  olt.  Com.   DU.  tit.  Prerogativ*, 

(e)  VfttteT.  1!|8,  p.— Mar.  B.  l.  D.  SO. 

tens.     160.-^^  Wooddesoii.  (g)  Schalte^  Aq.  Rights, 

445.  5. 
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2ndiy,Four    facie  vests  in  the  crown;  but  such  legal  invest- 

seas  ami  n  a-  .  i«'-ii  •    i  /'i  i. 

Tiuabierivers.meut  does  not  dimmish  the  right  of  thesubject^ 
and  is  merely  reposed  in  the  crown  for  the  sake 
of  regulation  and  government  (/«).     The  king  is» 
indeed,  entitled  to  a  designated  species  offish  de^ 
nominated  royal  Bsh,  such  as  whales  and  stur- 
geons, which  are  royal  property,  and  which  con- 
stitute a  part  of  the  prerogative  particularly  pro- 
tected by  the  Statute  Prerogativa  Regis  (/),  and 
are   susceptible  of  delegation,  and  in  the  hands 
of  a  subject  are  a  franchise.     But  the  privilege 
of  fishing  for  other  fish  (A^,  and  of  searching  for 
shell-fish  on  the  sh6re  of  the  sea(/),  belongs  to 
all  subjects  of  common  right;  and  hence  it  has 
been  decided,  that  a  prescription  to  fish  in  the 
sea  is  idle  and  void  (m).     And  this  right  of  the 
subject  cannot  be  affected  by  a  grant  from  the 
king  at  the  present  day  (n) ;  though  by  prescrip- 
tion on  immemorial  usage,  one  or  more  particu- 
lar subjects  may  have  an  exclusive  rightto  a  seve- 
ral fishery  in  a  navigable  stream  or  arm  of  the 
sea  (o).     The  nature  of  this  right  will  hereafter 

(h)  Schulte's  Aq.  Rights,  (n)  Warren  t.  Matfiiews, 

15.  6  Mod.    73.— 1    Salk.   357. 

(f)   l7Ed.  2.  St.  1.   post,  post,    Appendix,    1(04. — 2 

Appendix,  363.  Bla.    Com.   3ff.       But    see 

(k)  Schuke*s  Aq.  Rights,  Cdoi.   Dig.   Prerogative,  D. 

)  7.— Carter  .  ▼.    Murcot,   4  60. 

Burr.  2163.  post,  Appendix,  (o)  Scholte's  Aq.   Rights, 

1146.  68  to  85.    and    101.— Carter 

(/J  Bagott  T.  Orr,  2  Bos.  t.   Murcot,    4   Burr.   21 63. 

&  Pul.472.  post,  Appendix,  post,  Appendix,  1146.    TfiQ 

1293.  Piscary  of  Baune  case,     Da. 

(m)  Ward     t,    Creswrll,  Ties's  Rep.  55.  post,   Appen. 

Willes.  266.  post,  Appendix,  dix,  858.— Mayor  of  Oxfor^i 

085.  T.  RichardfiOD,  4  Term  Ue^« 
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be    considered  more  particularly,  when  we  in-  sndiy,  Four 

.-.,  •^•r*        c  r   \^*  -rr        •       seas  and  !«• 

quire  into  the  private  rights  of  fishing.  If  an  in-  vigabicriy/?c«. 
dividual  have  a  peculiar  right  of  fishery  in  a  na- 
vigable river,  he  must  so  exercise  it  as  not -to  in* 
jure  the  navigation  (/>).  Tithe  is  not  payable  for 
fish  taken  in  navigable  rivers,  or  in  the  sea^  un- 
less by  ^special  custom  (9).  A  custom  to  dry 
nets  upon  the  land  of  another  has  been  consider- 
ed valid  (r).  But  it  seems  doubtful  whether 
there  be  a  prima  facie  right  in  all  subjects  to 
take  fish-shells  on  the  sea  shore  between  high 
and  low  water-mark  (^).  The  fisheries  in  the 
sea  and  ports  and  navigable  rivers,  being  of 
such  great  national  importance,  we  find  nume- 
rous statutes  for  the  regulation  and  preservation 
of  them,  the  provisions  of  which  we  will  ex- 
amine in  the  following  order,  and  as  they  re- 
late to, 

I   Regulations  of  a  general  nature,  relating  to, 
1st,  Weirs  and  other  obstructions; 


437 — %  Hen.  Bla.  182. 
post,  Appendix,  1^33  to 
J2t3.  — Baggot  T.  Orr,  2 
Bus.  &  Pul.  472.  post,  A  p. 
pendijL,  1293.  — Roizers  v, 
Allen,  1  Camp.  309.  post, 
Appendix,  134-9. — Ld.  Fitz. 
-ualter's  case,  1  Si  oil.  lOG. 
post,  Appendix,  9dO«  95 1 . 

(p)  1  Camp.  5 1 7.  post, 
Appendix,  135d. 

(q)  Dawes  ?.  lluddte«tone, 
Cro.  Car.  339.  pos!,  Appen- 
dix, 9^7. — Anonymous,  Cro, 
Car.  i.()4.  post,  Apptudix, 
925.^— Com.     Dig.     Disoies, 


(H.  14  k  16.)  Anon.  6  Mod. 
2^3.  pott,  Appendix,  1005. 
IJolIand  V.  Nealc,  Noy.  Hep; 
10-.  Appendix,  819. — Karl 
Scarborough  v.  Hunter,  Bun- 
bury.  43.  po>t,  Appendix-, 
1037. — Gwavas  y.Kehnach, 
i>uiibury.  $66.  post,  Appen- 
dix,  1052.— The  King  t. 
Caryluu,  3  Term  Rep.  385. 
post,  Appendix,  1229. 

(r)2Hcn.  Bla.  3^5. 

Ls)  l3ago(t  V.  On,  2  Bos. 
&  Pul.  472.  P'jst,  Appendix, 
1293. 
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tediy.Fow  «ndly.  Prohibitions    from   taking    spawn, 

'^^iZ,.  f^y*  •"d  young  fish  i 

Srdly,  The  time  of  the  year  when  fish  may 

be  taken ; 
4thly,  The  mode  of  taking  them*  and  si^e  of 

nets; 
fithly.  The  importation*  buying,  and  selling 

of  fish ; 
fithly.  Persons  authoriaed  to  interfere. 
IL  Particular  regulations  relating  to* 
Ist,  Oyster  fisheries ; 
8ndly,  Thames  and  Med  way ; 
drdly,  Severn  and  other  rivers ; 
and  under  each  of  these  heads  will  be  pointed 
out  the  penalties  for  the  infraction  of  the  laW|  and 
tbe  mode  of  recovering  them. 


I.  REGULATIONS  OP  A  GENERAL  NATURE, 

i.  Weirt  and  ^^^  ^^**»  ^'^^  respect  to  weirs  and  other  eb^ 
•^rob-  structions.  It  was  enacted  by  Magna  Charta(/X 
^<  That  no  banks  shall  be  defended  but  such  as 
were  in  defence  in  the  time  of  king  Henry,  our 
grandfather,  by  the  same  places  and  the  same 
bounds  as  they  were  wont  to  be  in  his  time  ;  and 
that  all  weirs  from  thenceforth  should  be  utterly 
put  down  by  Thames  and  Medway,  and  through 

all  England,  except  by  the  sea  coast."    Vpoq 

^^ — 

™        .III       I  ^  II ,         ^ 

(0  Post,  Appendix,  U\. 
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this  statute^  Lord  Coke  observes  (u),  '*  That  it  i.  wcirs  and 
means  that  no  owner  of  the  banks  of  rivers  shall  atJl^cVions. 
so  appropriate  or  keep  the  rivers  several  to  him 
to  defend^   or  bar  others  either  to  have  passage 
or  fish  there,  otherwise  than  they  were  used  in 
the  reign  of  Henry  II. ;"  and  quotes  the  Mirror, 
to  shew  that  this  statute  is  out  of  use.    However, 
in  the  late  case  of  Weld  v.  Hornby  Cr),  it  was  de- 
cided that  the  enhancing,   straitening,  or  en- 
larging  of  an  ancient  weir,  as  well  as  the  new 
erection  of  one,  for  the  purpose  of  stopping  fish, 
in  their  passage  up  a  river,  is  a  pubKc  nuisance, 
by  Magna  Charta,  c«  23«  and  by  12  Ed.  4.  c.  7.  ( 
and  that  the  right  to  convert  a  brush  wood  into 
a  stone  weir,  is  not  evidenced  by  shewing  that 
40  years  ago  two  thirds  of  it  had  been  so  con- 
verted without  interruption ;  and  that  the  action 
lor   the  injury  having  been  brought  within  20 
years  after  the  remaining  third  part  was  so  con* 
yerted,  it  was  sustainable.     And   Lord  Ellenbo* 
rough  said,  <<  The  right  set  up  by  the  defendant 
to  have  a  stone  weir,  is  plainly  founded  upon 
encpoacbment.     The  erection  of  weirs  across 
rivers,  was  reprobated  in  the  earliest  periods  of 
our  law.    They  were  considered  as  public  nni- 
sauces.     The  words  of  Magna  Charta  are,  ^'  that 
all  weirs  from  henceforth  shall  be  utterly  pulled 
down  by  Thames  and  Medway,  and  through  all 
England,  &c/'    And  this  was  followed  by  the 


(i«)  2  Inst.  30.  and  3S.  pendi^L,  1335. 

(^)  7  Eait  196.  post,  Ap- 
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* 

1.  Weirs  and  Subsequent  acts,  treating  them  as  public  nui- 
tionl^  ^'^"^sances,  forbidding  the  erection  of  new  ones,  and 
the  enhancing,  straitening,  or  enlarging  of  those 
which  had  aforetime  existed.  I  remember  that 
the  stells  erected  in  the  river  Eden,  by  the  late 
Lord  Lonsdale  and  the  corporation  of  CarUsle, 
whereby  all  the  fish  were  stopped  in  their  pas- 
sage up  the  river,  were  pronounced  in  this  Court, 
upon  a  motion  for  a  new  trial,  to  be  illegal,  and 
.  a  public  nuisance.  And  however  20  years  ac- 
quiescence may  bind  parties  whose  private  rights 
only  are  affected;  yet  the  public  have  an  in- 
terest in  the  suppression  of  public  nuisances, 
though  of  longer  standing.'* 

The  2  Hen.  6.  c.  15.  iy)  prohibits  the  stand- 
ing of  nets  and  engines  called  trinks,  and  all  other 
nets,  which  be  and  were  wont  to  be  fastened  and 
hanged  continually,  day  and  night,  by  a  certain 
time  in  the  year,  to  great  posts,  boats  and  an- 
chors, overthwart  the  Thames,  and  other  rivers, 
.  which  are  declared  to  be  destructive  of  the  brood 
of  fish,  and  a  disturbance  of  the  common  pas-< 
sage  of  vessels,  and  subjects  the  offender  to  the 
penalty  of  5/.  forfeiture  to  the  king,  with  a  saving 
of  individuals  tide  and  inheritance  in  their  said 
fishings,  and  a  permission  to  fishers  to  draw  and* 
pull  their  nets  by  hand  as  theretofore.  Upon 
this  statute,  it  appears  that  the  proper  course  of 
proceeding    is    by     information,    and  that  the 

■  I  I         1^— — III  ■■    I      ■  II.  .11         Wi— — .^p— M— 11^— 

(yj  P^^st,  Appeadix,  373. 
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fastening  of  nets,  as  long  as  the  tide  serves^  is  an  i.  Weirs  aad 
offence  against  the  statute  (z).  strbciiuns. 

The 3  J.  1.  c.  12.  {a)y  %vith  a  view  to  preserve 
the  brood  of  sea  fish,  enacts,  **  That  every  per- 
son who  shall  erect  or  set  up  any  new  weir  or 
weirs  along  the  sea-shore,  or  in  any  haven,  har- 
bour,  or  creek,  or  within  five  miles  of  the  mouth 
of  any  haven  or  creek,  shall  forfeit  10/.,  half  to 
the  king  and  half  to  the  informer ;  recoverable  as 
therein  mejitioned. 

The  erection  of  weirs,  &c.  across  tlie  Severn, 
and  several  other  rivers,  is  particularly  provided 
against  by  the  1  Geo.  1.  st.  2.  c.  18.  s.  li.(b) 
-which  points  out  a  summary  mode  of  recovering 
the  penalty. 

2ndly.  There  are  several  regulations  prohibit-  sndly,Pro- 
ing  the   taking  of  spawn,    fry,  or  young  fish,  against  the 
Thus,*   by    the    Statute    of    Westminster    the  {^'^^dP'^*^ 
Second  (c),  the  taking  of  young  salmon,  by  nets  y****"«  ^^^ 
or  other  engines,  at  mill- pools,  from  the  midst  of 
April  to  the  Nativity  of  St.  John  the  Baptist,  is 
prohibited ;  and  it  directs  that  conservators  shall 
be  appointed  for  rivers,  and  that,  for  the  first 
trespass,  the  offenders  shall  be  punished  by  the 
burning  of  their  nets  and  engines  ;  for  the  second, 
they  shall  be  imprisoned  a  quarter  of  a  year; 
for  the  third,  a  whole  year. 


(s)    12    Coke.    89.   post,  (6)  Post,  Appendix,  SOv^. 

Appendix,    805.      Sec   also  (c)   13  Kd,  1.   st,  3.   post, 

3  Burr*   1768.    po^t,  Apptn-  AppeoJix,    358.      See   com- 

dii,  1 1'K).  roeiits  un  tbU  sfatote,  2  Inst. 

(a)  Pgst,  Appendix,  4*25.  478* 
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^oOiy^  Pk».        By  the  13  R.  2.  c.  1 9.  (d)  all  persons  are  pro* 
wanttthe    hibited  from  putting  in  any  waters^  at  any  time 
teking  spawn,  of  the  year,  any  nets  called  stalkers,  or  other  nets 
joBDg  fi*b.    or  engines,  by  which  the  fry  or  the  breed  of  sal« 
xnon,  lampreys,   or  other  fish,  may  be  taken, 
subject  to  the  same  penalties  as  in  the  last-men- 
tioned statute.     And  the  13  R.  2.  c.  9.  (^ )  dU 
rects,  that  justices  of  the  peace  shall  be  the  con- 
servators   for    carrying    the    before-mentioned 
statute  into  execution. 

The  1  Eliz.  c,  17.  (/)  enacts,  "  That  no  per- 
son shall,  by  any  device  or  means,  take  and  kill 
any  young  brood,  spawn,  or  fry,  of  any  fish,  in 
any  floodgate,  pipe  at  the  tail  of  a  mill,  weir,  or 
in  any  straits,  streams,  brooks,  rivers,  fresh  or 
salt,  nor  shall  take  and  kill  any  salmons,  or  trouts, 
not  being  in  season,  being  kepper  salmons,  or 
kepper  trouts,  or  shedder  salmons,  or  shedder 
trouts,  or  any  pike  or  pikerel  less  than  t0n  inches 
in  length,  salmon  less  than  16  inches^  trout  less 
than  8  inches,  or  barbel  less  than  12  inches;  and, 
with  intent  to  preserve  young  fry,  broody  or 
spawn,  prohibits  any  person  from  fishing  with 
any  net  or  engine,  except  a  net  or  tramell, 
whereof  every  mesh,  or  mash,  be  two  inches  and 
a  half  broad,  angling  excepted,  with  a  general 
exception  as  to  the  taking  of  smelts,  loaches, 
minners,  gudgeons^  and  eels,  and  subjects  the 
offender  to  the  forfeiture  of  20^.  for  every  offence. 


■4M 


(d)  Poit  Appeadix,  369.  (/)  Post,  Appendix,  403. 

(e)  Poit,  Appeodii,  370. 
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and  the  fish  taken,  and  the  unlawful  nets  and  en-  9tMj,Tto. 
g\nes  used  ig).  ]^^^ 

The  3  J.  1.  c.  12.(A)   enacts,  "That  every Jf^^P^*^* 
person  who  shall  willingly  take,  destroy,  or  spoil  7^^^^^ 
any  spawn,  fry,  or  brood  of  any  sea  fish,  in  any 
weir,  or  other  engine  or  device  whatsoever,  shall 
forfeit  10/.,  half  to  the  king  and  half  to  the  in- 
former." 

The  1  Geo.  1,  st.  2.  c.  18.  s  7.  (i)  points  out 
the  size  of  certain  fish  that  may  be  sold,  and  sub^ 
jects  the  person  selling  or  offering  to  sale  or  ex* 
change  any  unsi^eable  fish,  to  the  forfeiture  of 
such  fish  and  20^.,  half  to  the  informer  and  half 
to  the  poor  of  the  parish. 

By  the  22  Geo.  2.  c.  49.  s.  21.  ik)  after  recit- 
ing,  **  That  by  reason  of  the  enactment  against 
under-sized  fish  being  sold,  several  of  such  fish 
are,  when  taken  with  a  hook,  thrown  again  into 
the  sea,  and  die,''  enacts,  "  That  fish  under 
such  dimensions  as  are  prohibited  by  the  before- 
mentioned  act,  may  be  exposed  to  sale,  or  ex* 
changed  for  any  other  goods,  provided  such  fish 
are  taken  with  a  hook,  and  so  not  fit  or  capable 
of  being  preserved  alive/* 

The  33  Geo.  2.  c.  27  (/)  enacts,  "  That  no 
person  shall  take,  or  knowingly  have  in  his  pos* 
^ession,  either  in  the  water  or  on  shore,  or  sell,  or 
exppse  to  sale,  any  spawn,  fry,  or  brood  of  fish» 
or  any  unsizeable  fish,  or  any  smelt,  not  five 

(  g)  Altered   as  to  the  pc«  (i)  Post,  Appendix,  497. 

Iialty  by   l  Geo.  1.  c.  18.  (it)  Post,  Appendix,  543. 

post,  Appendix^  501.  \f)  Pest,  Appendix,  574« 

(A)  Post,  Apperidii,  4W. 
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2n(lly,Pro-    inches  long  ;  and  any  person  may  seize  the  same, 
Liimions       together   with    the   baskets   and  package,  and 

against  the  o  . 

taking  spawn,  Qharge  a  constable,  or  other  peace  officer,  with 
young  fish,  the  offender,  and  with  the  goods,  who  shall  carry 
them  before  a  justice;  and  on  conviction  before 
such  justice,  the  same  shall  be  forfeited  and  de- 
livered to  the  prosecutor,  and  the  offender  shall 
besides  forfeit  20^.,  recoverable  as  therein  men- 
tioned.'* And  the  same  act  provides,  that  bret 
or  turbot,  brill,  or  pearl,  though  under  the  spe- 
cified dimensions,  may  be  exposed  to  sale,  so  as 
the  same  be  not  sold  by  retail  for  above  6rf.  per 
pound. 
3rdiy,Th«  Sdly.  The  Statute  of  Westminster  the  Se- 
cond (tw)  prohibits  the  taking  of  salmon  between 
Lady-day  and  St.  Martin's  Dfey,  and  directs  that 
conservators  shall  be  appointed  for  rivers,  and 
that,  for  the  first  trespass,  the  offenders  shall  be 
punished  by  the  burning  of  their  nets  and  en- 
gines; for  the  second,  they  shall  be  imprisoned 
the  quarter  of  a  year  ;  for  the  third,  a  whole 
year.  And  the  13  R.  2.  c.  19.  fn)  enacts, 
'*  That  salmou  shall  not  be  taken  in  the  Loan 
Weir,  Mersey,  Ribble,  and  all  other  waters  in 
the  county  of  Lancaster,  from  Michaelmas-day 
to  Lady-day,  because  salmon  be  not  seasonaWe 
m  those  waters  during  that  lime.** 

The  17   R.  2.  C.  9.  {o)  enacts,  "  That   the 

justices  of  the  peace  shall   he  conservators    for 

'  ■      ■  -  -  - 

(m)  13  Ed.  K   St.  3.  post,     Insf.  478. 
Appendix,     ?58.       See   the         (n)  Post,  Appendix,  370. 
Gommcnts  on  this  itatutc,  2         \o)  Post,  Appcudix,  370. 
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carrying  into  effect  the  before-mentioned  pro- sr %,  The 
vision,  and  may   appoint   under  conservators;^™*^  ^^*'' 
and  appoints  the  mayor  and  warden  of  London 
to  be  the  conservators  of  the  Thames  and  Medr 
way,   and   points  out  the  course  they   are  to 
pursue. 

The  9  Geo.  2.  c.  33.  s.  4..(/>)  prohibits  the 
taking  of  lobsters  on  the  sea-coast  of  Scotland, 
between  the  1st  day  of  June  and  the  1st  of  Sep- 
tember, under  the  penalty  of  5/.*  to  be  recovered 
by  any  informer  before  two  magistrates. 

4thly.  The  1  Eliz.  c.  17-  s.  3.  (jq)  requires  that  4thly,  Mode 
the   nets,  or  engines,  used  for  fishing  in  anyandViM^ 
streams,   or   rivers,    except    for   the  taking  of"*^' 
smelts,  eels,  &c.  shall  have  the  mesh,  or  roask» 
of  two  inches  and  a  half  broad,  angling  excepted^ 
and  subjects  the  offender  to  a  penalty  of  2Qs» 
and  the  forfeiture  of  the  fish  and  nets,  or  engines. 
It  was  held,  in  the  case  of  Bulbrook  v.  Good- 
here(r),  that  the  water-bailiff  of  the  river  Thames 
has  no  right  to  take  the  nets  of  a  person  fishing 
in  his  own  fishery,  for  the  act  does  not  give  a 
power  to  seize  otherwise  than  by  the  methods 
prescribed  by  the  act. 

The  3  J.  1.  c.  12.  (^)  enacts,  "That  every 
person  who  shall  in  any  haven,  harb  lur,  creek, 
or  within  five  miles  of  the  mouth  of  $iny.haven> 
harbour,  or  creek  of  the  sea,  fish  with  any  draw* 
net,  or  drag-net,   under   13  inches  meash,  via. 

(p^  Posf,  Appendix,  626.        Appendix,  1140. 

(q)  Poftt,  Appendix,  404.  (^;  Post,  Appendix^  436^  . 

Cr)3  0urr.    1768.    post, 


«54  OP  THE  LAW  RELATm:  tO 

4tfaiy,  Mod*  one  inch  and  a  half  from  knot  to  knot,  or  with 

^IdliS^if     any  n«^  wi^h  canvas,  or  other  engine  or  device, 

■**■•  whereby  the  spawn»  fry,  or  brood  of  sea-fish  may 

be  destroyed,  he  shall  forfeit  such  net  and  10s., 

half  to  the  poor,  and  half  to  the  informer,  reco» 

yerable  as  therein  mentioned.'* 

The  1  Geo.  1.  st.  2.  c- 18.  s.4.  (0  enacts, 
'^  That  if  any  person  shall  use,  at  sea,  upon  the 
coast  of  Enigland,  any  trawl-net,  drag-net,  or  set- 
net  whatsoever,  for  the  catching  of  any  kind  of 
fish,  except  herrings,  pilchards,  sprats,  or  lavid- 
nian,  which  hath  any  mesh,  ornx>ke,  of  less  size 
than  three  inches  and  a  half  at  least,  from  knot 
to  knot,  or  which  bath  any  false  or  double  bot- 
tom, cod,  or  pouch,  or  shall  put  any  net,  thovgh 
of  legal  size,  or  mesh,  upon  or  behind  the  others^ 
in  order  to  catch  and  destroy  the  small  fish, 
which  would  have  passed  through  any  single  net 
of  three  inches  and  a  half  mesh,  the  person  so 
offending  shall  forfeit  the  nets  and  30/.,  and  the 
justice  of  peace  is  directed  publicly  to  burn  suck 
illegal  nets/' 
sthiy,  Rego-      Athly»   In  order  to  exclude ^br^i^n^^  from  de-- 
^^t^,  riving  any  advantage  from  the  sale  of  fish  to 
todM^^  ^British  subjects,  and  to  confine  the  importation 
fisb.  of  the  latter,  we  find  very  early  legislative  pro- 

visions. The  33  H.  8.  c.  8.  {u)  enacts,  «>That 
whoever  shall  buy  any  fresh  fish,  except  stur- 
geons, porpoise,  and  seal,  of  any  stranger  in  the 
parts  of  Flanders,  Zealand,  Picardy,  or  France, 


•«MP«^MiakiMiMifarta 


(f)  Poit,  Appendix^  495.  (s)  Post,  Appendix,  SW. 
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or  upon  the  sea  between  shore  and  shore,  or  in  j^thty,  Rcs«* 

lations  at  M 

any  place  beyond  the  sea,  to  put  to  sale  to  any  importattois 
person  within  this  realm,  shall  forfeit  for  every  11^^  ^^{[^^f 
time  10/. ;  but  that  this  should  not  extend  to  any  ^^ 
persons  who  should  buy  6sh  in  any  part  of  Ice- 
land, Scotland,  Orkney,  Shetland,  Ireland,  or 
Newland. 

It  appears,  from  the  recitals  in  the  10  and  1 1 
W.  3,  c.  24.  (.r),  that  before  that  statute,  by  a 
combination  of  the  fishmongers,  fishermen  were 
obliged  to  sell  their  fish  to  them,  in  the  first  in- 
stance, at  their  own  rates,   by  which  means  a 
very  injurious  monopoly  was  established.     But 
this  statute  enacts  that  Billingsgate  shall  be  a 
free  market  for  all  sorts  of  fish,  and  that  it  shall 
be  lawful  for  any  person  to  buy  or  sell  any  sort 
of  fish  there.     It  then  specifies  the  tolls  which 
shall  be  paid  by  fishermen  for  selling  fish  in  the 
market,  and  enables  persons  who  buy  fish  there 
to  sell  the  same  again  by  retail.     And,  to  pre- 
vent the  engrossing,  prohibits  fishmongers  from 
buying  more  fish  than  what  is  for  his  own  sale, 
and  not  for  or  on  behalf  of  any  other  fishmonger 
to  expose  to  sale,  under  a  penalty  of  90/.,  half  to 
the  poor,  and  half  to  the  informer.     It  then  di- 
rects the  size  of  lobsters  to  be  sold,  and  what 
fish  may  be  imported  by  foreigners,  or  in  foreign 
ships. 

(x)  Post,  Appeodix,   465.  ling,  against  a  fisherwomaa. 

The  origin  of  this  9tat»  may  Lord  Hoit  declared  that  BiU 

be  collected  from  the  King  lingsgate  was  an  imaieinorial 

▼.  ,    1   Shower.    999.  market.      See   aUo   Rex  n 

post,  Appendix,  974.  where,  Daries,    1    ilol.     R^,   11. 

ia  an  indictment  for  forestal-  post.  Appendix,  885. 
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stWy.Regu-       The  9  Ann,  c.  26.  s.  3.  (y)^   to  prevent  re- 
importation, grating,  enacts,  "  That  no  fish  shall  be  sold  more 

imd  sclfing^of  ^'^^^  ^'^^^  in  BiUingsgaU  market ,  ^\\^  ^xo\!M\\s 
^^*  the  selling  of  fish  in  that  market  before  three 

o'clock  in  the  morning,  from  Lady*day  to  Mi- 
chaelmas^ and  five  froni  Michaelmas  to  Lady- 
day  ;  and  the  Lord  Mayor  has  power  to  impose 
a  fine  not  exceeding  10/.  nor  less  than  5s.  upon 
any  offender  against  this  statute. '* 

Further  provisions  against  the  importation  of 
fish  bought  oi foreigners  were  introduced  by  the 
]  Geo.  I.  St.  2.  c.  18.  («),  which  enacts,  '*  That 
no  fresh  fish,  nor  any  salt  fish  therein  mentioned, 
shall  be  imported,  soId>  or  exposed  to  sale, 
which  shall  be  taken  by,  bought  of,  or  received 
from  any  foreigner,  or  out  of  any  stranger's  ship, 
except  protestant  strangers,  inhabiting  within 
this  kingdom ;  nor  shall  any  person  give  any 
goods  or  other  things  in  exchange  for  any  sort  of 
fish  so  taken  as  aforesaid  ;  and  the  master'  of 
any  ship  in  which  any  such  fish  shall  be  import- 
ed, forfeits  20/.'*  And  the  9  Geo.  2.  c*  33.  (a) 
increases  the  penalty  on  the  master  to  50/.,  and 
imposes  100/,  on  other  offenders,  recoverable  by 
action  within  a  year,  half  to  the  informer,  and 
half  to  the  poor  of  the  parish. 

The  prohibition  against  ^m^wer*  importing 
lobsters  and  turbots,  was  removed  by  the  10th 
section  of  this  act,  which  makes  it  lawful  for  any 
person,  whether  foreigner  or  native,  to  import 

(y)  Post,  Appendix,  4-8d.  (a)  Post,  Appendix^  624. 

U)  Post^  Appendix^  493. 
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in  any  ship  any  lobsters  or  turbots,  whether  they  5thiy,  Hegu* 
be  of  foreign  or  British  catching.  im^'on. 

Westminster  was  established  as  a  free  market  ^JJ^  ^"^^s  ^ 
for  fish  by  the  S2  Geo.  2.  c.  49  (6),  which  en-  ^^ 
acts,  that  it  shall  be  lawful  for  any  person  to  buy 
or  sdl  fish  therein  without  disturbance,  appoints 
trastees,  prescribes  the  tolls  to  be  paid  by  fish* 
cnnen,  and  regulates  the  appointment  and  du« 
ties  of  the  various  officers ;  it  then  autborixes 
any  person  to  buy  fish  in  the  market  to  sell 
again,  and  imposes  a  penalty  on  monopolizing 
and  forestalling.  There  are  other  regulations 
relating  to  this  market,  but  being  of  a  local  na- 
ture and  very  voluminous,  it  will  suffice  to  refer 
to  them  (c). 

The  S  Geo.  3.  c.  15.  (rf)»  contains  a  great  va- 
riety of  provisions,  most  of  which  relate  to  the 
Lomion  and  Westminster  markets,  giving  all  per* 
sons,  whether  fishmongers  or  not,  liberty  to  buy 
and  to  sell  again  fish  without  being  liable  to  the 
penalties  of  regrating  or  otherwise,  with  a  pro- 
viso,  that  such  fish  should  not  be  sold  again  until 
conveyed  to  London  or  Westminster,  under  the 
penalty  of  SO/,  with  directions  &s  to  the  mode  of 
land  carriage ;  the  sorting  of  the  fish  at  the  mar- 
kets ;  the  sale  of  mackarel  on  Sunday ;  and  with 
prohibttions  as  to  contracts  for  the  purchase  of 
salmon  or  lobsters  for  a  longer  term  than  a  year ; 
and  directions  as  to  the  species  of  fish,  and  num- 
ber and  quantity  allowed  to  be  sold  in  a  lot ;  and 

(6)  Post,  Appendix,  53*.     G.  «.  c.27.— 2  G.  $.c.  15. 
(c)  «»  G.  «.  c.  SO.— 3S        (d)  PoBt,  Appendix,  677. 
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5thiy,Regii-  protection  to  fishermen  from  being  impresseJ;* 

Jations  as  to    _,,  ^-t  ^  ...  •  i- 

irnportation,  1  he  13  Geo.  3.  c.  72.  permits  the  importation  oc 

mnd  seiiiiig  of  <^^^^^h>  ^^^8  ^^^  ^^^^  caught  and  cured  in  Cha- 
^'***  leur  Bay,  or  any  other  part  of  the  Gulph  of  St 

Lawrence,  or  on  the  coast  of  Labrador. 

The  36  Geo.  3.  c.  1 18.  (e),  repeals  the  provi- 
sion of  the  2  Geo.  3.  c.  15.  which  restrains  the 
sale  of  fish  at  Billingsgate  by  retail,  and  author- 
izes such  re-sale  in  that  market  once,  but  not 
oftener ;  and  gives  the  Court  of  Common  Conn* 
cil  the  same  jurisdiction  over  this  retail  market,  as 
over  the  other  public  markets  of  the  city. 

The  41  Geo.  3.  c.  99.  and  45  Geo.  3.  c.  64. 
give  bounties  for  taking  and  bringing  fish  to  the 
cities  of  London  and  Westminster,  and  other 
places  in  the  united  kingdom  ;  and  the  42  Geo. 
3.  c*  19«  amends  the  prior  provisions  relative  to 
the  sale  of  eels,  and  c*  88.  repeals  the  prior  pro- 
visions, so  far  as  they  limit  the  number  of  fish  to 
be  sold  by  wholesale  within  the  'city  of  London^ 
and  contains' other  regulations  as  to  the  sale  of 
fish  by  wholesale. 
2^n/i.  6thly,  The  17  R.  2.  c  9.  (/),  appoints  the 
iaed  to  inter  justices  of  the  peace  to  be  the  conservators  for 
carrying  into  execution  the  statutes  relative  lo 
the  taking  salmon  at  improper  times  of  the  year, 
or  the  fry  of  fish,  and  the  suppression  of  nui- 
sances by  weirs;  and  authorizes  them  to  appoint 
under-conservators>  and  gives  power  to  the  jus- 
tices to  convict  offenders,  and  pay  a  moiety  of 

(O  Poit,  Appendu,  658.        (/)  Post,  AppendLr,  372» 
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the  fines  to  the  sub-^conservator  who  gives  infer-  6thiy,  Per- 

.•  sons  author* 

matlOD.  i2ed  to  int€r- 

The  1  Eliz.  c.  17.  (g)  contains  provisions  for  ^^^^ 
the  preservation  of  the  spawn  and  fry  of  fish^ 
and  prescribes  the  dimensions  of  the  nets ;  and 
gives  power  to  the  lord  admiral,  and  all  oonser* 
vators  of  rivers  by  the  oaths  of  a  jury,  to  hear 
and  determine  the  offences  against  the  act ;  and 
also  authorizes  lords  of  leets  and  justices  of  peace^ 
and  of  oyer  and  terminer,  and  judges  of  assize^ 
to  inquire  of  the  offences. 

The  3  J.  1.  c.  12.  (A)  which  subjects  persons 
to  penalties  for  erecting  weirs,  taking  or  injuring 
the  spawn,  fry»  or  brood  of  sea  fish,  or  using  an 
improper  net,  give  the  magistrates  of  corporate 
towns  and  justices  of  the  peace,  the  power  of  le^- 
vying  the  penalties.  Most  of  the  subsequent 
statutes  vest  the  power  for  the  recovery  of  the 
penalties,  and  the  destruction  of  nets  in  one  or 
more  justices  of  the  peace,  or  in  the  lord  mayor 
of  London,  as  to  offences  committed  in  the 
Thames  and  Medway« 


IT.   REdUlATIOKS  OF  A  LOCAL  OR  PARTICULAR 

NATURE. 

Sndly,  Regulations  of  a  local  or  particular  na« 
ture,  particularly  with  respect  to  oyster  fisheries, 
the  Thames,  and  Severn,  and  other  rivers. 

1.  The  oyster  fisheries  are  particularly  privi-  i.  Oyster  fish- 

■       ■     ■  eries. 

(f)  Pott,  Appendix,  403.        (^)  Post,  AppendU;  427. 
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1.  Oyster fith-leged  and  protected.     The  31  Geo.  d.  c.  51.  (!) 
*^"®*'  enacted,  that  if  any  person  shall  with  any  net 

or  other  engine  take  or  catch  any  oyster  or  oys- 
ter brood,  or  shall  use  the  same  for  that  purpose, 
or  shall  drag  upon  the  ground  of  any  such  fish- 
ery with  any  net  or  other  engine,  every  such 
person,  other  than  the  owner,  lessee,  or  occupier 
of  such  fishery,  or  person  lawfully  entitled  to 
catch  oysters  therein,  shall  be  guilty  of  a  misde- 
meanoitr,  and  shall  be  indicted  and  proceeded 
against  as  therein  mentioned.  It  having  been 
decided  in  the  case  of  Rex  v.  Walford  (A),  that 
this  statute  having  made  the  offence  a  misde- 
meanour only,  had  negatived  the  idea  of  a  felo- 
ny, and  consequently  that  the  taking  of  oysters 
off  oys  er  lays  in  an  arm  of  the  sea,  though  not 
produced  there,  could  not  he  felony ;  it  was  en- 
acted by  the  48  Geo.  3.  c.  144.  (/),  that  every 
person  who  shall  knowingly  and  wilfully  steal, 
take,  and  carry  away  any  oysters  or  oyster 
brood  from  any  oyster  bed,  or  oyster  laying, 
being  the  property  of  any  person,  and  suflScient* 
ly  marked  out  as  such,  shall  be  deemed  guilty  of 
felony,  and  be  transported  for  seven  years,  or  im- 
prisoned^ as  the  court  shall  think  6t.  And  the 
statute  contains  clauses  protecting  persons  who 
have  a  bona  fide  claim,  and  as  to  the  course  of 
proceeding,  with  a  direction  that  the  first  men- 
tioned statute  shall  not  be  deemed  to  be  repealed^ 
except  as  to  the  stealing  oysters  as  aforesaid. 

(0  Post,  Appendix,   695.    Appendix,  1324. 
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Sndly,  With  respect  to  the  River  Thames^  sndiy,  The 
Lord  Coke  (tw),  says,  "That  it  being  so  superior  Medway.^" 
a  river  to  others,  is  not  included  in  any  general 
words  in  an  act  of  parliament,  which  follow  the 
enumeration  of  particular  rivers,  and  that  there- 
fore a  particular  act  was  passed  to  extend  to  that 
river  the  regulations  relative  to  the  taking  of  sal- 
mon at  particular  times  of  the  year,  and  the 
takmg  of  the  fry  of  fish.  The  17  R.  2.  c.  9.  (»), 
afler  reciting,  that  it  had  been  granted  to  the 
citizens  of  London,  that  they  might  remove  and 
take  away  all  the  weirs  in  the  waters  of  the 
Thames  and  Medway,  and  that  they  shall  have 
the  punishment  thereof  pertaining  to  the  king, 
enacts  that  the  mayor  or  warden  of  London  for 
the  time  being  shall  have  the  conservation  of  the 
statutes  therein  mentioned,  and  which  prohibit 
tlie  taking  of  salmon  at  particular  times  of  the 
year,  and  the  taking  the  fry  of  fish  at  all  times, 
and  that  they  shall  make  thereof  due  execution 
in  the  said  waters  of  the  Thames  from  the  bridge 
of  Staines  to  London,  and  from  thence  over  the 
same  water,  and  in  the  said  water  of  Medway,  so 
far  as  it  is  granted  to  the  said  citizens  as  is  afore- 
said {p).  The  conservancy  of  the  river  above 
Staines  Bridge  appears  to  be  in  the  crown  [p). 

The  9  Ann.  c.  26.  {q)^  authorizes  the  court 


(m)  2ln8t.47S.  951. 

in)  Post,  Appendix,  372.  (p)  Bnlbrook  ▼.  Goodere, 

(o)  As  to  the  interest  of  3  Barr.  17^8,  Post,  Appen- 

the  city  of  London,  in  the  diz,  1141. 

soil  of  the  riTer,  see  Appen.  {q)  Post,  Appeodiz,  485t 

dix,    801.    and   1300.   950^ 
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sndiy,  Th«     of  assistants  of  the  company  of  fishermen  of  (he 
Medvfty.       river  Thames  to  make  such  bye  laws  for  the  re- 
gulation of  the  company  as  they  shall  think  St, 
with   powers  to   summon  all  persons,  who  fish 
w^ithin  the  limits  of  the  fishery  as  common  fish- 
ermen, to  register  their  names,  and  number  their 
boats^  and  contains  regulations  as  to  the  tciking 
the  spawn  of  fish,  or  fish  out  of  season,  and  au- 
thorizes the  lord  mayor  to  fix  stakes  in  the  river 
between  London  and  Staines  Bridge,  to  preserve 
the  fry,  spawn,  and   brood  of  fish,  and  directs 
the  court  of  assistants  to  appoint  a  water-bailiff 
with  a  salary,  and  gives  jurisdiction  to  the  lord 
mayor,  and  justices  of  the  peace  in   their  re- 
spective counties,  to  hear  and  punish  offences, 
with  a  saving  of  the  rights  of  the  lord  mayor  as 
conservator  of  the  river,  and  the  owners  and  oc- 
cupiers of  fisheries,  &c.  within  the  limits  men- 
tioned in  the  act.    And  further  regulations  are  in- 
troduced by  the  30  Geo.  2.  c.  21.  (r),  which  re- 
quires the  lord  mayor  and  aldermen  to  make  rea- 
sonable rules  and  orders  for  the  regulation  of  per- 
sons who  shall  fish  as  common  fishermen  in   the 
Thames  or  Medway,  the  mode  of  fishing,  with 
what  nets,  and   at  what  times  of  the  year,  and 
the  size  of  fish,  and  for  the  preservation  of  the 
spawn,  or  fry  of  fish,  with  several  other  regula- 
tions, 
srdiy,  Severn     sdly.  The   1  Geo.  1.  st.  Q.  c.  18.   s.  14.  (a), 

and  other  "-         .^.  ,  ,  ,  .  ^        , 

vers.  recitmg  that  the  general  provisions  for  the  pre-- 

(r)  Post,  Appendix,  fi53.        (0  Post,  Appendix,  500» 
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Bervation  "of  fish  had  proved  ineffectual  in  re-  sdw.  Severn 

ana 
vers- 


spect  to  the  rivers  Severn,  Mersey,  Trent,  Dee,  *"  ^^^^  ^^ 


Wye,  Team,  Were,  Tees,  Ribble,  Dunn,  Air, 
Ouze,  Swatle,  Calder,  Wharf,  Ure  and  Derwent, 
for  want  of  a  due  encouragement  to  informers, 
and  on  account  of  the  delay  and  expense  of 
suits,  enacts,  that  if  any  person  shall  be  guilty 
of  using  nets,  injuring  the  spawn  or  fry  of  sal* 
VDon,  taking  unsizeable  salmon,  or  erecting  of 
banks,  or  putting  nets  across  the  rivers,  &c.  he 
shall  forfeit  51.  besides  the  fish  taken,  and  the 
uets  used, ,  half  to  the  informer,  and  half  to  the 
poor  of  the  parish,  recoverable  before  a  justice 
of  the  peace,  who  may  cause  the  banks,  &c.  to 
be  demolished.  And  persons  buying,  selling,  or 
sending  from  these  rivers  any  salmon  less  thaa 
<)lb.  weight,  forfeits  61,  recoverable  by  the  same 
means,  with  a  proviso  enabling  the  owners  of  an- 
cient weirs  or  locks  to  repair  and  rebuild  them. 
For  the  preservation  of  fish  in  the  river  Severn, 
in  the  counties  of  Worcester,  Salop,  and  Glou* 
cester,  the  30  C.  Q.  c.  9.  (0»  eaacts,  "  That  if 
any  person  shall,  with  any  net  or  engine,  take  or 
kill  any  salmon  trout,  pike,  or  barbel,  under  the 
length  appointed  by  the  Statute  1  £liz.  ( i/),  or 
shall  fish  with  any  net  for  the  taking  of  salmon, 
salmon  mart^  salmon  peel,  pike,  carp,  trout, 
barbel,  chub,  or  gray  ling,  the  mesh  whereof  shall 
be  under  two  and  a  half  inches  square  from  knot 


(OPoBt,  Appendix,   45 K     fishing  in  this    riYcr,    post, 
There  appear  to  be  prirate    Appendix,  9^0,  1. 
as  mM  as  jjublic  rights  of       (-u)  Ante^  350. 
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sdiy,  Severn  jq  knot,  allowing  to  each  mesh  four  knots^  and 

aud  other  n-  ^^ 

vers.'  exceeding  the  breadth  therein  mentioned,  or  shall 

fasten  two  nets  together,  or  shall  take  the  fry  of 
eels,  shall  forfeit  51.  and  the  fish  and  nets.  And 
any  person  who  takes  or  destroys  any  spawn, 
forfeits  40;.  and  the  nets  or  engines  used. .  Th6 
statute  appoints  conservators  of  the  river,  and 
directs  the  mode  of  proceeding  for  the  penalties. 
Further  regulations  for  the  better  preservation  of 
fish  and  the  fisheries  in  the  Severn  and  Vemieu 
are  provided  by  18  Geo.  3.  c.  33. 

The  preservation  of  salmon  and  other  fish  in 
the  rivers  within  the  counties  of  Southampton 
and  Wilts^  is  particularly  secured  by  the  Statute 
4  Ann.  c.  21.  (i:)  which  extends  to  those  rivers 
the  protection  of  two  prior  statutes,  and  pro- 
hibits the  taking  of  salmon  at  certain  seasons  of 
the  year,  and  under  particular  dimensions,  and 
contains  several  other  wholesome  regulations. 
The  restrictions  upon  the  taking  fish  in  these 
rivers  by  the  owners  and  proprietors  of  fisheries 
therein,  was  removed  by  the  1st  Geo.  I.  st.  S. 
c.  18.  s.  11  and  13.  (y),  and  other  regulations  are 
imposed  upon  such  owners.  These  acts  are 
amended  by  37  Geo.  3.  c.  95. 

The  43  G.  3.  c.  61.  contains  regulations  for 
th^  preservation  of  salmon  and  other  fish  in  the 
rivers  Seyne,  Dort  and  Plym,  in  the  county  of 
Devon. 

The  44  C^.  3.  c.  45.  regulates  and  improves' 
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the  fisberies  in  the  arm  of  the  sea  betn'een  the  ^h  Severn 

AUG  otbcr  rif> 

county  of  Cumberland  and  the  counties  of  Dum-  ven. 
fries  and  Wtgton,  and  the  Stewartry  of  Kircud^ 
bright 

The  provision  of  the  Stat.  1  Geo.  1.  c.  18. 
s.  14.  (z)  isahered  with  respect  to  the  river  Ribble 
by  the  23  Geo  2.  c.  26.  s.  l.(fl)  which  recites, 
that  it  would  be  much  more  advantagcQus  to  the 
salmon  fisheries  in  that  river,  if  persons  were  re- 
strained from  taking,  killing,  destroying,  or  wilfully 
hurting,  any  salmon,  in  that  river,  between  14th 
of  September  and  the  2d  of  January,  and  were  at 
liberty  to  take  and  kill  the  same  the  remainder  of 
the  year,  contains  an  enactment  accordingly,  and 
subjects  persons  who  take  salmon  out  of  that 
time  to  the  penalties  of  the  recited  act. 

The  1 1  Geo.  3.  c.  27.  and  15  Geo.  3.  c.  46. 
and  37  Geo.  3.  c.  48.  and  47  Geo.  3.  c.  29.  regu- 
late the  fisheries  in  the  river  Trveed,  and  the 
streams  running  into  the  same. 

The  45  G.  3.  c.  33.  contains  regulations  for 
the  preservation  of  salmon  and  other  fish  in  the 
county  of  Caermarthen,  and  the  county  of  the 
borough  of  Caermarthen.  And  the  46  Geo.  3. 
c.  19.  regulates  the  oyster,  sole,  and  salmon 
fisheries  in  the  harbour  of  Milford,  in  the  county 
of  Pembroke,  and  the  rivers  running  into  the  said 
harbour. 

Such  are  the  various  regulations,  both  of  a 
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9dly,  Severn  general  and  particular  nature,  that  affect  public 
vers,  fisheries.      In  the  next  chapter  we  will  con- 

sider the  rights  to  private  fisheries,  and  how  far 
they  are  protected  by  the  common  and  statute 
law. 


(    267    ) 


CHAPTER  II. 

OP  PRIVATE  RIGHTS  IN  FISHERIES  IN  THE 
SEA,  NAVIGABLE  RIVERS,  AND  OTHER  WA- 
TERS, AND  OF  ACTIONS  FOR  INJURIES 
THERETO,  AND  THE  PLEADINGS  THEREIN. 

JriAViNG,  in  the  preceding  chapter,  considered 
those  rights  to  fisheries  ivhich  are  of  a  public 
nature,  and  to  the  enjoyment  of  which  all  British 
subjects  are  entitled;  we  will,  in  the  present 
chapter,  consider  those  private  rights,  to  which 
one  or  more  particular  subjects  may  be  entitled, 
in  exclusion  of  others.  This  subject  may  be  ar- 
ranged under  two  heads — 1st,  As  to  the  place  in 
which  the  priv^ate  right  of  fishery  may  exist ;  and, 
2dly,  The  nature  of  the  interest^  or  right  of 
fishery,  in  such  places  (a). 

1st,    OF     THE    PLACES     IN    WHICH  A   PRIVATE  i$t.  Sea  and 

RIGHT   OF  FISHERY  MAY    EXIST.  "ew^whw^^ 

tide  flows, 

A  private  right  of  fishery  may  exist  in  the 


(a)  I  am  induced  thus  to  Rep.  437.  post,    Appendix, 

arrange  the  subject,  because  1233. and  in  Weld?. Hornby, 

in   whatever  place  the   right  7  l^&'t- 195.  post,  Appendix, 

of  private  fishery  may  exist,  1325.  and  in  Rogers  t.  Allen, 

it  may,   in  point  of  in/ere*^,  1  Camp.  a09.    post,   Appen. 

be  either    several,    free,   or  dix,    1349.  a  several,   free, 

common.   In  the  cases  of  the  and  common  of  fishery  were 

Miiyor  and  Commonalty  of  dftimed  ia  the  sea. 
Orford  t.  Richardson,  4  Term 
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i8t,  s«a  and  ggg^  £^n(]  'm  the  creeks  and  arms  of  it,  in  naviga- 
▼•re  where     ble  rivers,  or  in  rivers  not  navigable,  lakes  and 

tide  flows,  . ,  , 

other  waters. 

We  have  seen  that  in  general  all  British  sub- 
jects have  a  right  to  fish  in  the  sea  and  navigable 
rivers^  and  that  prima  facie  one  or  more  indivi- 
duals have  no  exclusive  right  in  such  viators,  but 
that  a  private  right  may  exist  in  a  particular  sub- 
ject, in  exclusion  of  the  public  (  b).  Upon  this 
point  Lord  Hale  (c)  observes  that  "  The  right  of 
fishing  in  the  sea,  and  the  creeks  and  arms  there- 
of, is  originally  lodged  in  the  crown,  in  like  man- 
ner as  the  right  of  fishing  in  a  private  or  inland 
river  is  originally  lodged  in  the  owner  thereof. 
But  although  the  king  is  the  owner,  and  as  a 
consequent  of  his  propriety,  hath  the  primary 
right  of  fishing  in  the  sea  or  creeks  and  arms 
thereof,  yet  all  the  King's  subjects  in  England 
have  regularly  a  liberty  of  fishing  in  the  sea,  and 
the  creeks  and  arms  thereof,  as  a  public  common 
of  piscary,  and  ixiay  not,  without  injury  to  thfeir 
right,  be  restrained  of  it,  unless  in  such  places, 
creeks,  or  navigable  rivers,  where  the  king,  or 
some  particular  subject,  hath  gained  a  propriety, 
exclusive  of  that  common  liberty,  either  by  the 
King's  charter  or  grant,  or  by  custom  and  usage 
or  prescription."  Again,  in  the  case  of  the  Royai 

Piscary  of  Banne  (rf),  the  Court  said,  *'  That  al- 

^""^■^"^^■"^'•"^■^^■^"■^■^^^^^■^■'^^^■^■^■^■""^■"•^^—"^"^■^^^■^■^^■^^""  ■  ■  — ^^•••^■— •<^"^— ■^■^■^™^» 

(b)  Ante,  244.  Davj's  Rep.  55.  post,Appeo. 

(c)  De  jure  Maris,  p.  1.  c.4«    dix,  856. 

Hargrave'fl  Tracts,    yo).    1.        (d)  Davy's  Rep*  55.  post, 
p.  11.  Tid.  et  the  case  of  the     Appendix,  856. 
the  Rojal  Piscary  of  Banne, 
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though  the  rule  of  the  civil  law  is,  that  rivers  and  ^^t,  Sea  and 

navigable  ri- 

ports  are  public  property,  and  therefore  every  vers  wiiere 
one  has  a  right  of  fishing  therein  j"  and  Bracton 
lays  down  the  same  rule ;  yet  by  the  common 
law  of  England,  a  man  may  have  a  proper  and 
several  interest,  as  well  in  these  places  as  in  a 
piscary,  and  a  distinction  was  taken  between 
rivers  navigable  and  not  navigable.  Every  navi- 
gable river,  so  high  that  the  sea  flows  and  reflows 
in  it,  is  a  royal  river,  and  the  fishery  in  it  is  a 
royal  fishery,  and  belongs  to  the  King  by  his 
prerogative  -,.  and  the  ground  on  which  the  King 
.possesses  an  interest  in  navigable  rivers,  where 
there  is  a  flux  and  reflux  of  tide,  is,  that  such 
river  partakes  of  the  nature  of  the  sea,  and  is 
called  a  branch  of  the  sea,  so  far  as  it  flows. 
So  in  Lord  Fitzwalter's  ca9e(e).  Lord  Hale  said, 
**  In  case  of  a  private  river,. the  Lord's  having 
the  soil  is  good  evidence  to  prove  that  he  hath 
the  right  of  fishing ;  and  it  puts  the  proof  upon 
them  that  claim  lib^ram  piscariam.  But  in  case 
of  a  river  that  flows  and  reflows,  and  is  an  arm 
of  the  sea,  there  prima  facie  it  is  common  to  all ; 
and  if  any  will  appropriate  a  privilege  to  himself, 
the  proof  lieth  on  his  side ;  for  in  case  of  an  ac- 
tion  of  trespass,  brought  for  fishing  there^  it  is 
prima  facie  a  good  justification  to  say,  that  the 
locus  in  quo  is  brachium  maris,  in  quo  unus  quis- 
que  subjectus  domini  regis  habet  et  habere  de- 
bet liberam  piscariam. 

•  (0  1    Mod.  106.  3  Keb.     950,  1* 
343*  S,  C.  post,  Appendix,. 
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1st,  Sea  and        Several  more  modern  decisions  also  appear  to 

navigable  n-  ^  ^  '  * 

vers  where  establish,  that  an  exclusive  right  of  fishery,  in 
an  arm  of  the  sea,  may  belong  to  a  subject. 
Thus,  in  Carter  v*  Murcot(/),  it  was  decided^ 
that  a  plea  which  prescribed  for  a  several  fishery, 
in  an  arm  of  the  sea,  was  good ;  and  Lord 
Mansfield  said,  **  In  navigable  rivers  the  proprie* 
tors  of  the  laud  on  each  side  have  not  the  fishery, 
but  it  is  common.  It  is  prima  facie  in  the  King, 
and  is  public.  If  any  one  claims  it  exclusively, 
he  must  shew  a  right.  If  he  can  shew  a  right  by 
prescription,  he  may  then  exercise  an  exclusive 
right,  though  the  presumption  is  against  him, 
unless  he  can  prove  such  a  prescriptive  right. 
Here  it  is  claimed  and  found ;  it  is  therefore 
consistent  with  all  the  cases,  that  he  may  have 
an  exclusive  privilege  of  fishing,  although  it  be 
an  arm  of  the  sea.  And  Yates,  J.  said,  *^  That 
the  case  of  the  river  Banne  was  well  decided ; 
and  it  appears  by  it,  that  the  crowh  may  grant  a 
several  fishery  in  a  navigable  river,  where  the 
sea  flows  and  reflows,  or  in  an  arm  of  the  sea.'' 
Again,  in  the  Mayor  of  Orfordv.Richardson(^),  in 
which  it  was  held  that  the  issue  was  properly 
taken  by  the  defendant,  on  the  plaintifi^s  pre* 
scriptive  right  of  fishery,  it  was  considered  by 
the  Court,  that,  in  point  of  law,  the  prescriptive 
right  might  exist.    And  in  Bagot  v.  Orr  (A),  the 


(/)  4  Burr.  ^162.  post,  '2  Heo.  Bla.  182*  poit,  Ap« 
Appendix,  ii46.  pendix,  1233  to  1243. 

(g)  4  Term  Rep.  437.  re*        (h)  2    Bos.  &  Pul.  472* 
vened  in  5  Term  Rep.  367.    poft^  Appendix^  1293« 
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Court  seem  to  be  of  opinion^  that  though  prima  ls^  Sea  and 
facie  every  subject  has  a  right  to  take  fish  found  vera  where 
on  the  sea  shore  between  high  and  low  water  '*  *  *^'*^*' 
mark,  yet  that  such  general  right  might  be  re- 
strained by  an  exclusive  right  in  an  individual. 
Again,  in  the  case  of  Rogers  v.  Allen'(i),  it  was 
held  that  a  prescriptive  right  to  a  several  fishery 
in  a  navigable  river,  may  pass  as  appurtenant  to 
a  manor,  and  that  such  right  of  fishery  is  divisible, 
and  may  be  lost  as  to  part,  and  preserved  as  to 
the  residue,  and  that  therefore  an  exclusive  right 
to  dredge  for  oysters  in  a  navigable  river,  may 
subsist  as  appurtenant  to  a  manor,  although  it  be 
lawful  for  all  the  king's  subjects  to  catch  floating 
fish  therein.  And  in  the  case  of  Vivian  v. 
Blake  (^),  which  is  the  most  recent  decision  upon 
this  point,  it  appears  to  have  been  taken  for 
granted,  that  an  exclusive  free  fishery  may  exist 
in  a  public  navigable  harbour  or  creek,  in  which 
the  tide  flows  ^d  reflows. 

The  legality  of  these  exclusive  rights  in  their 
inception,  is  disputed  in  a  modern  publication,  in 
which  the  nature  of  aquatic  rights  is  very  ably 
discussed  (/);  and  it  appears  that  the  King's 
granting  of  such  exclusive  rights,  was  an  usurpa- 
tion of  prerogative.  So  in  the  case  of  Warren 
y.  Matthews  (971 ),   where  the  party  claimed   a 


(0    1   Camp.   300.    post,  (/)Schultes  onAq.  Rights, 

Appendix,  1349.    Carter  t.  15  to  17.  and  100,  1. 

Marcot,  4  Burr.  «162.  post,  (m)  6  Mod.  73.   1  Salk. 

Appendix,  1146.  367.  post,  Appendix,  1004. 

(k)  11  East.    263.  post,  — BacAb.  PrerogatiTe,B.3« 
Appandiz,  1361. 
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ifit^Seaand  several  fishery  in  the  river  Ex  by  a  grant  from 
▼ers  where*  the  crowH,  Lord  Holt  said,  "  Every  subject  of 
ti  eflowi.  cQinmon  right  may  fish  in  a  navigable  river,  as 
well  as  in  the  sea,  and  the  King's  grant  cannol 
bar  them  thereof;  for  the  crown  only  has  a  right 
to  royal  fish,  and  that  the  King  only  may  grant, 
that  a  quo  warranto  ought  to  be  brought  to  try 
the  title  of  this  grantee,  and  the  validity  of  his 
grant. 

Hence  it  seems  that  a  private  right  of  fishery 
in  the  sea  or  a  navigable  river,  cannot  be  ex^* 
pressly  claimed  under  an  existing  grant  from  the 
crown,  as  a  grant  to  support  it  must  be  as  old  as 
the  reign  of  Hen.  2d,  and  therefore  beyond  time 
of  legal  memory.  For  by  Magna  Charta,  and 
the  3  and  3  Charters  of  Hen.  3.  the  King  is  ex- 
pressly precluded  from  making  fresh  grants  (»). 

It  is  however  explained  that  custom  or  usage 
may  in  some  places  vary  the  law,  in  regard  to  the 
existence  of  an  exclusive  appropriation  of  a  pub- 
lie  fishery,  because  persons  within  a  particular 
district  might  consent  to  relinquish  a  general 
right  for  some  particular  advantage  of  a  different, 
though  perhaps  of  an  equal  or  more  extensively 
beneficial  nature.  And  therefore  a  several  fishery 
might  originally  be  established  in  a  navigable 
stream  or  arm  of  the  sea  by  custom  and  usage, 
which  having  subsisted  from  time  imraemorialj 
obtains  the  force  of  law(o). 


(n)^  Bla.  Com.  39.  and     1 14.  Lib.  In tr.  139-  Schultef^ 
Post,  AppeodiXy  1349^  n.  b.     lOl. 
(0)  Co.  Litt.  113.  a.  b.& 
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Admitting  that  the  ri^ht  exists,  still  it  is  sub-  ^*^  ^  ^^ 

^  oavigabk  rU 

servient  to  the  right  of  the  public,  as  far  as  re-  vei-s  wher« 
gards  the  purposes  of  navigation.  And  there- 
fore where  the  plaintiff  brought  an  action  against 
the  owner  of  a  ship  for  disturbing  him  in  bis 
fishery  in  the  river  Tweed,  by  mooring  against  a 
rock  on  the  bank  of  the  river,  where  she  delivered 
her  cargo,  and  thereby  prevented  the  plaintiff 
from  taking  so  many  fish  as  he  would  otherwise 
have  done,  Mr.  Baron  Wood  said,  that  '*  the 
action  was  not  sustainable,  unless  the  defendant 
bad  abused  his  right,  by  acting  wantonly  and 
maliciously  for  the  purpose  of  injuring  the  fishery* 
For  the  privilege  of  the  plaintiff  must  be  subser- 
vient to  the  right  of  the  public,  and  it  would  be  of 
very  mischievous  consequence,  if  the  owner  of  a 
fishery  could  prescribe  to  the  public,  how  and 
ivhere  they  are  to  moor  their  vessels  in  a  na- 
vigable river  (/))." 

In  an  action  for  a  disturbance  or  other  imme"  Pieadiogi 
diafe  injury  to  a  fishery  in  the  sea  or  navigable  ^  fishfn^' 
river,  if  the  plaintiff  claim  the  interest  in  the  soiL  j^ao^na^ig** 

'  ^  ^  *  ble  nvers- 

he  may  declare  in  trespass  for  breaking  and  en- 
tering his  close,  called  the  river,  &c.  {q),  or  if  he 
have  a  several (r)  or  a/ree  fishery  (0>  he  may  de- 
clare in  trespass  for  entering  his  several  or  free 
fishery  in  such  a  haven,  river,  &c.     And  in  these 

(p)  Campb.517»post,Ap.  Allen,   1   Camp.  300.  post, 

pendiz,  1356.  Appendix,  1347. 

(g)  Carter.  ▼.  Murcot,    4  (r)  Mayor  of  Orford  v.* 

Borr.  ^163.  post,  Appendix,  Richardson,    4    Term  Rep. 

1146.— Bagott    V.    Orr,     2  437.  post.  Appendix,  1233. 

Bos.  &PaK  472.  post,  Ap.  &Id.  1204'.  1347.  l36l. 

pendix^    1293.—  Rogers    t.  («)  Id,  ibid. 
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Fiendmgs      Q^ges  it  IS  usual  to  State  that  the  defendant  fished 

with  respect 

to  fishing  m  for  and  took  the  plaintifs{t)  fish,  mentioning 
bteriveraT'^  some  number,  and  sometimes  a  count  is  added 
simply  for  taking  the  fish  oi  the  plaintiff (u).  But 
if  the  injury  were  not  immediate,  or  the  plaintiff 
only  claim  a  common  of  fishery,  the  declaration 
should  be  in  case,  stating  the  plaintiff's  right,  and 
the  disturbance  of  it  ( x). 

Where  the  plaintiff  in  a  declaration  in  trespass 
complains  of  an  entry  into  his  close,  or  his  several 
or  free  fishery  in  the  sea  or  a  navigable  river,  the 
usual  plea  is,  that  the  locus  in  quo  is  a  branch  of 
the  sea,  or  a  navigable  river,  in  which  all  the 
king's  subjects  have  the  liberty  of  fishing  (y),  to 
which  the  plaintiff  must  reply,  setting  out  more 
particularly  his  exclusive  right,  as  appurtenant 
to  a  manor,  or  otherwise  by  prescription  or  cus- 
tom ;  which  replication  should  not  conclude  with 
a  traverse  {z)  of  the  public  right ;  and  the  usual  re- 
joinder denies  the  right  claimed  in  the  replication. 
If  the  action  be  in  case,  the  usual  plea  is  the  ge- 

(0  Sed  quaere,  see  post,aiid  2102.  post,  Appendix,  114^. 

post,    Appendix,  967.  976*  — Richardson  r.   Major  of 

1005.  Orford,  2    Hen.    Bla.   182. 

(«)  Richardson  ▼.  Mayor  postj     Appendix,     1238.-- 

of  Orford,  9  Hen.  Bla.  189.  Bagott  t.  Orr,  2  Bos.  and 

post,  Appendix,    1238.;  bat  Pul.  472.    post,   Appendix, 

this  seems  improper,  unless  139S. 

it  be  shewn  that  they  were  (z)  Carter  v.   Marcott,  4 

dead,  or  in  the  plaintifTs  pos.  Burr,  2\6%  post,  Appendix, 

scssioo.  1146.    1  Gamp.  309.    post, 

(x)  Weld   T.  Hornby,  7  Appendix,  1349.— Richard. 

East,   195.   post,  Appendix,  son  ▼.  Major  of  Orford,   5 

1325.  Term  Rep.  367.  2  Hen.  Bla. 

(y)  Sea    the    precedont,  182.  post.  Appendix,  1937. 

2  Chlttj  on  Pleading,  61 1.-^  &  see  post,  Appaadiz,  1347. 

Carter  v.  Murcot,   4  Burr.  136^. 
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oeral  issue,  under  which  the  exclusive  right  of  Pleadings 
the  plaintiff  may,  in  consequence  of  the  form  of  J^"fi J^ng^n' 
action,  be  tried,  although  the  precise  right  is  not  |^*  ®r  ^^a^^g*- 
stated  en  the  record  (a). 

With  respect  to  the  evidetwe  to  be  adduced^  Evidence. 
trhere  the  issue  is  joined  upon  the  particular  and 
exclusive  right  of  a  subject  to  a  fishery  in  the 
sea,  or  a  navigable  river,  we  have  seen  that,  in 
general,  20  years  undisturbed  exercise  of  a  free 
warren,  common  of  pasture,  way,  &c.  will  afford 
presumptive  evidence  of  right  in  the  party  enjoy* 
iQgit  (b).  But  as  20  years  acquiescence  does 
Dot  take  away  a  public  right  (c),  it  appears  to 
be  at  least  advisable  to  adduce  evidence  of  an  ex- 
clusive exercise  of  the  right  of  fishing  as  far  back 
as  possible  {d). 

The  costs  in  an  action  relating  to  a  fishery  in  Costs. 
the  sea,  are  regulated  by  the  same  rules  which 
measure  the  costs  in  other  actions.  In  the  case 
of  Vivian  v«  Blake  fe^,  which  was  an  action  of 
trespass  for  breaking  and  entering  the  plaintiff's 
free  fishery  in  A.,  and  also  in  B.,  and  also  in 
A.  and  B. ;  and  the  plea  was  not  guilty ;  and 
secondly,  that  the  said  free  fisheries  were  parcels 


k*»^ 


(tf)  Wdd  V.   Homby,  7  (c)  Weld  v.  Hornby,    7 

East.  106.  po8t|  Appendiz^  East.  195.  post.  Appendix^ 

1325.  1329. 

{b)  Ante,  !^»    Bealy   t,  (i/)  See  the  course  of  evi. 

Shaw,    6  East.  215. — Weld  deace  in  Rogers    v.  AUen^ 

T.  Hornby,  7  East.  109.-—  1  Camp.  309.  post,  Appen. 

Goodtitle    t.    Baldwin,    11  dix,  1347. 

East.  488.— Yard  t.  Ford,  (e)  11  East.    263.  post, 
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Costf.  of  a  navigable  harbour,  &c.  common  to  all  the 

king's  subjects  ;  and  the  replication  prescribed 
for  a  free  fishery  in  the  said  place,  in  right  of 
the  plaintiff's  manor,  on  which  prescription  is* 
.  sue  was  joined.  It  was  held  that  on  a  verdict 
for  the  plaintiff  on  the  general  issue,  and  for  the 
defendant  on  the  prescription,  the  latter  going 
to  the  whole  declaration,  the  plaintiff  was  not^ 
entitled  to  costs. 
«ndly,Riveri  We  find,  in  the  case  of  the  Royal  Piscary  of 
ble,&c.*  Banne(/),  which  is  considered  a  leading  decision 
upon  the  subject  of  fisheries,  that  there  is  a  ma* 
terial  distinction  between  rivers  navigable  and 
Mt  navigable^  with  regard  to  the  presumed  right 
of  ownership  in  the  fishery.  In  every  navigable 
river,  as  high  as  the  sea  flows  and  reflows,  we 
have  seen  that  it  is  a  presumption  of  law  that  all 
the  king's  subjects  have  the  right  to  fish,  but, 
in  rivers  not  navigable,  the  presumption  is  di- 
rectly reversed,  and  prim&  facie  the  owners  of 
the  adjacent  soil  are,  of  common  right,  entitled 
to  it.  So  that  the  owners  of  the  one  side  have, 
of  common  right,  the  propriety  of  the  soil,  and 
consequently  the  right  of  fishing  usque  filum 
aquse,  or  to  the  middle  of  the  water,  and  the 
owners  of  the  other  side  have  a  similar  right  in 
that  part  of  the  water  to  which  their  land  is  ad- 
jacent ;  and  if  a  man  be  owner  of  the  land  oh 
both  sides,  in  common  presumption  he  is  owner 
of  the  whole  river,  and  hath  the  riglit  of  fishing 


(/)  Dafies's  Rep.  65.  post,  Appendix,  85d. 
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according  to  the  extent  of  his  land  in  length  (g).  «ndly,  RiTen 
In  the  King  v.  Wharton  (h)y  Lord  Holt  said,  we,  &S*** 
'*  If  a  river  run  contiguously  between  the  land 
of  two  persons,  each  of  them  is,  of  common 
right,  owner  of  that  part  of  the  river  which  is 
next  his  land,  and  may  let  it  to  the  other,  or  to  a 
stranger/'  This  rule  was  admitted  by  Lord 
Mansfield  (0,  who  said,  *'  In  rivers  not  naviga<< 
'^  ble,  the  proprietors  of  the  land  have  the  right 
of  fishery  on  their  respective  sides,  and  it 
generally  extends  ad  filum  medium  aquae." 
Henee  it  appears  that  in  rivers  not  navigable,  as 
well  as  in  public  ways,  the  presumption  is,  that 
the  owners  of  the-  land  ex  utraque  parte  are  the 
owners  of  the  soil  over  which  the  river  flows, 
and  of  the  fishery  therein.  But  this  presump- 
tion may  be  rebutted  in  both  cases,  by  shewing 
acts  of  exclusive  ownership  over  the  whole  river 
or^way(A). 

If  a  river  run  between  two  manors,  or  estates, 
and  is  the  mete  and  boundary  between  them,  so 
that  one  half  of  the  river  and  fishery  belongs  to 
one  lord,  and  the  other  half  to  the  other,  the 
usual  course  is,  amongst  other  pleas,  to  claim  a 
several  fishery  on  one  side,  and  a  common  of 
fishery  on  the  other  (/). 

•  (^)   Lord     Hale  de    jar  (t)  Carter   t.   Murcot,  4 

Maris,  p.    1.    c.   1.  —  Mar-  Burr.  2163.  post,  Appendix, 

grare's  Tracts,  vol.  1.  p.  5.  1147. 

Banoe  case.  —  Oavies's  Rep.  (Ar)  Com.  Dig.  tit.   Che. 

55.   post,    Appendix,    859.  min. 

862.  (0  Po»*>  Appendix,  743. 

(A)  12  Mod.  510.  post,  862.  but  see  Id.  932.— Rast. 

Appendix,  990.  Entries,  666.  B. 
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fiadiy.  Riverf  The  Statutes  mentioned  in  the  preceding  chap* 
bie,&c**^  ttv,  which  relate  to  the  time  of  the  year  when 
particular  descriptions  of  fish  may  be  taken,  aod 
the  mode  of  taking  tbem»  and  the  size  of  the 
fisb,  appear  to  extend  to  ^fisheries  in  rivers  io 
which  several  persons  may  be  interested.  This 
seems  to  have  been  so  considered  by  Lord  Mans* 
field,  in  the  case  of  Bulbrook  v.  Goodhere(m% 
where  it  was  held  that  the  vater*bailiff  of  th« 
Thames  had  no  right  to  take  the  nets  of  a  per* 
son  in  his  own  fishery,  but  that  the  party  must 
be  proceeded  against  as  directed  by  the  Statute 
ofElijsabeth. 
Rights  to  fiih     By  the  common  law,  any  person  may  make  a 

in  ponds  and     -,  ..,  ,.  r  v 

otherwaters.^^A-/)0na  Without  any  grant  or  licence  from  the 
crown  (it),  and  a  fishery  may  exist  in  one  or 
more  individuals  exclusively,  in  any  pond  or  other 
stagnant  water.  The  presumption  of  law  is,  that 
the  owner  of  the  soil  is  the  owner  of  the  waters, 
or  fishery.  In  the  case  of  the  Queen  v.  Steer 
and  others  (o),  the  defendants  were  indicted  for 
Ashing  with  nets  in  the  prosecutor's  pond,  and 
taking  and  carrying  away  so  many  carp,  "  of 
the  goods  and  chattels  of  the  prosecutor \*  and 
upon  a  motion  that  the  indictment  might  be 
quashed,  the  Court  said,  <*  That  it  might  have 
been  sustained  had  the  taking  and  carrying  away 
the  fish  been  well  laid ;"  and   the  Court  said. 


(m)  3  Burr.   I76s.  post,  lost.  ]S9. 
Appeudii,  1 J  40.  (o)  6  Mod.  183.  post,  Aa. 

(«)  Anon.  6  Mod.   iga.  pendiz,  1004,5. 
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**  That  if  a  man  has  a  close  pond,  in  which  Rights  to  fish 
there  are  fish,  he  may  call  them  pisces  suos  in  oUier  waters. 
an  indictment,  or  he  may  not  do  it,  at  his  plea- 
sure, and  either  way  is  good  ;  because,  being  in 
a  close  pond,  the  property  ratione  loci  in  them 
cannot  be  lost,  because  they  cannot  swim  away; 
but,  notwithstanding,  he  cannot  call  them  bona 
et  catalla,  if  they  be  not  in  trunks,  and  for  that 
the  indictment  is  bad,   though  not  fit    to  be 
quashed  on  motion;  the  offence  of  fishing  in 
other  men's  ponds,  and  taking  away  their  fish, 
being  too  great  to  receive  so  much  countenance.'^ 
It  has  been  held  (/)),  however,  that  there  is  a 
material  distinction  between  fish,  in  a  trunk,  (^ 
some  narrow  place  where  they  are  put  to  be 
taken  at  will  and  pleasure,  and  fish  put  into  a 
pond  ;  and  that,  in  the  latter  case,  though  purr 
chased  for  the  purpose  by  a  testator,  they  shall 
go  to  his  heir,  as  in  the  case  of  fish  in  a  river» 
&c.  and  not  to  the  executor.    And  it  seems  the 
better  opinion,  that  an  indictment  at  common 
law  might  be  supported,  for  stealing  fish  out  of  a 
pond,  or  other  place,  from  which  they  cannot 
escape,  and  may  be  taken  at  the  pleasure  of  the 
owner  {q). 


(p)  OweD'8  Rep.  «0.  post,    All  difficulties  are    remoTed 
Appendix^  843.  upon  the  question  of  felony 
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THE  NATURE  OF  THE  INTEREST  OR  RIGHT 
OF  FISHERY  IN  THESE  PLACES. 

With  respect  to  the  nature  of  the  interest  \xt 
a  fishery  in  any  of  those  places  in  which  we  have 
seen  private  fisheries  may  exists  it  is  either  by 
virtue  of  the  oxvnership  in  the  soil^  or  several,  or 
free,  or  comniony  and  sometimes  it  is  said  to  be 
in  gross (r);  but  there  is  great  difference  of 
opinion  with  regard  to  their  distinct  definitions. 
Mr.  Justice  Blackstone(j)  states  that  he  that 
has  a  several  fishery ,  must  also  be  (or  at  least  de* 
rive  his  right  from)  the  owner  of  the  soil ;  and 
he  defines  a  free  fishery  to  be  an  exclusive  right 
of  fishing  in  a  public  river,  and  a  common  of 
piscary  to  be  a  liberty  of  fishing  in  another  man*$ 
water.  But  Lord  Coke  (t)  says,  "  that  a  man 
may  prescribe  to  have  a  several  fishery  in  such 
a  water,  and  the  owner  of  the  soil  shall  not  fish 
there ;  though  if  he  claim  to  have  communiam 
piscarisB,  or  hberam  piscariam,  ttie  owner  of  the 
soil  shall  fish  there."  And  Mr.  Hargrave,  in 
his  note  upon  this  passage,  observes,  ^*  that 
ownership  of  the  soil  is  not  necessarily  included 
in  a  several  fishery,  and  common  of  fishery  and 

I  I  II  111!  ■      ■     I  IP— ^^—     I  ,       ^ 

(r)  Rei?.   Bre?.  96.— Lib.  see  the  earliest  editions    of 

Intrat.    1 60.*— Holt's    Abr.  this     work,    in     which    the 

tit.     Prerogative.  —   Davy's  words,  •*  or  at   least   derive 

Rep.  67.  b.  post,  Appendix^  his  right  from/'  are  not  in* 

863.  serted. 

(s)  8  Bla.  Com.  39.  but  (0  1  lust.  12%  a. 
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free  fishery  are  the  same  thing/*  And,  in  a  re- 
cent publication  upon  this  subject,  the  same 
opinion  is  expressed  fz^^.  From  the  earliest 
cases  that  can  be  found  upon  this  subject,  the 
distinctions  between  these  various  fisheries  seem 
to  have  been  much  disputed  {zv).  It  has,  how«> 
ever,  long  been  the  practice  in  pleading,  to 
treat  all  these  rights  as  distinguishable  from  each 
other  I  and  when  the  nature  of  the  precise  right 
of  the  party  may  not  be  certain,  it  is  usual  to 
state  the  right  of  fishery  in  different  counts,  or 
pleas,  in  the  technical  language  of  pleading,  ei- 
ther as  a  close  covered  with  water^  or  as  a  seve- 
ral, a  free,  or  a  common  of  fishery. 

1st.  The  exclusive  liberty  of  fishing  appertain-  ist^OwneroT 
ing  to  a  man  wlio  is  owner  of  the  soH^  is  distin-  ^^-^^fi^h^ 
guishable  from   other  descriptions  of  fisherie$»  «urtt. 
and  may,  as  it  is  said,  be  called  prsedial,  or  terri'- 
torial  fishery,  instead  of  several  fishery,  since 
this  more  clearlv  ascertams  its  character,  as  be- 
ing  originally  a  profit  or  advantage  incidental  to 
the  soil,  which  the  owner  had  always  a  power  to 
appropriate  exclusively  to  himself,  as  being  on 
his  own  land,  for  cujus  est  solum,  ejus  est  us^ue 
adccelum(j)«    And  it  has  even  been  insisted, 
that  a  person  cannot  strictly  be  entitled  to  a  seve- 
ral fishery  in  his  own  soil,  because  it  must  be 

{u)  Schaltes  on    Aquatic  son    who    has  an  exclusiTO 

Rights,  66,  7.               i)  right  of  fishery,  but  without 

"(av)  In  Kinnerslyy.  Orpe,  the  soil,  can  declare  on  a 

DoQgl.  56.  post,  Appendix,  seyeral  fishery. 

1170.  it  is  said  to  be  a  point  {x)   Co.     Litt.    4.    a.— 

Atiil  unsettled  whether  a  per.  Schultes'  Aq.  Rights,  87. 


282    .  or  PRIVATE  RIGHTS   OF  FISHERY. 

iBt, Owner  of  merged  and  extinguished  in  consequence  of  the 

whicTfishery  ^^^^Y  of  ownership  (y) ;  and  even  admitting  this 
«x»t«-  to  be  questionable,  yet  it  is  observable  that  it  is 

always  the  practice  in  pleadings  where  a  person 
claims  a  fishery  in  his  own  soil,  at  least  in  one 
county  or  plea,  to  state  his  right  to  be  ^'  in  his 
close  covered  with  water."  {z)    And  in  Keilway's 
Reports,  19  Hen.  7.  (a),   the  Court  were  of 
opinion  that  this   form  of  declaring  is  proper 
where  a  person  is  owner  of  the  soil,  and  that  the 
plaintiff  should  not,  in  that  case,  state  it  to  be 
his  several  fishery.      And  in  an  action  of  this  na- 
ture, the  plaintiff  may  complain  not  only  of  a 
trespass  to  the  fishery  and  taking  fish,  but  for 
breaking  down  the  bank,  per  quod  the  water  is- 
sued, and  other  fish  went  away,  though  it  was 
insisted  that  the  latter  part  was  in  case  (b).     It 
seems  to  have  been  admitted  in  the  earliest  cases, 
that  a  count  of  this  nature,  liberum  tenementum, 
is  a  good  plea,  though  it  was  disputed  whether 
it  was  sufficient    to    a    trespass  in    a   several 
fishery  (c). 
Flea  thereto,      if  the  defendant  set  up  a  right  of  fishing,  he 
must  shew  particularly  in  his  plea  whether  it  be 
a  several,  free,  or  common  of  piscary,  and  whe* 
ther  be  has  it  as  appertaining  to  a  manor,  mes- 
suage, &c.  or  not  (d). 

(jf)  Scbaltei.  85  to  88.  but  (b)  Coortenay  ▼.   CoUet, 

S6e  Rast.  Eat.  666,  b.  1    Sti^nge.  635.  post,  Ap. 

(z)  Post,  Append.  1140.  peodix,  1047.  and  id.  983, 4. 

1  ItiO.  1203. 704. 823. 983, 4.  (c)  Poet,  Appandii,  746. 

(a)  Post,  Appendix,  803.  (d)  Hardrese.  407.  P^^^t, 

823.^IUst.  Ent.  666.  B.  Appondix,  P32* 
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The  strict  definition  of  a  several  fishery,  is  sadw,  A  le. 
'*  an  exclusive  right  of  fishing  in  the  soil  of  an-  **^        ^'* 
other ;"  for  though  it  is  the  doctrine  of  many, 
that  the  owner  of  a  several  fishery  must  also  be 
owner  of  the  soil^  and  consequently  that  it  can- 
not exist  over  the  freehold    of    another;    and 
though,  on  the  other  hand,  others  who  dispute 
this  doctrine  admit,  that  a  party  may  claim  a 
several  fishery  on  his  own  soil,  it  should  seem 
that,  in  strictness,  when  a  party  is  ozcner  of  the 
soil,  he  cannot  by  that  claim  a  fishery  over  it  by 
the  name  o(  a  several  fishery,  though  he  will,  as 
owner,  have  the  general  right  of  fishing  over  it, 
the  same  as  he  may  exercise  every  other  right  of 
ownership  over  his  own  land,  and  may  complain 
of  an  entry  on  his  close  covered  with  water  (e). 
It  mnst  be  confessed,  however,  that  the  common 
understanding   as    to  the  nature  of  a    several 
£sbery  is,  that  it  exists  where  a  person  has  an 
exclusive  right  of  fishery  either  on  his  own  soil 
or  on  the  soil  of  another  (/),  and  that  he  who 
has  a  several  fishery  is  not  necessarily  the  owner 
oftheiioil,  but  that,  as  the  exclusive  right  of 
fishing  is  an  incident  to  the  ownership  of  the 
soil,  it  will  be  presumed  until  the  contrary  be 
shewn,  that  such  right  is  in  the  owner  of  the  soil, 
and  that  hence  to  an  action  of  trespass  for  an  in- 
jury to  a  right  of  several  fishery,  it  is  a  good  plea 
that  the  soil  and  freehold  belong  to  the  defend- 


mi^^mm^'m  m      iipifnn       1 1^— — — — ^— ^— »^ 


(«)  Ante,  28.  8S8.  Snd  edit. 

(/)  S   SawjB.  Ni.  Pri. 
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«ndiy,  Ase-  aiit  (^).     To  which  the  plaintiff  may  reply  his 
veraifisberj.  ^j^j^  ^^  ^j^^  Several  fishery,  either  by  prescrip- 
tion or  grant ;  thereby  rebutting  the  presump- 
tion of  the  right  of  several   fishery  being  still 
vested  in  the  owner  of  the  soil. 

It  was  observed  by  Lord  Mansfield,  "  that,  to 
constitute  a  several  fishery,  it  is  requisite  that  the 
party  claiming  it  should  so  far  have  the  right  of 
fishing  independent  of  all  others  as  that  no  per- 
son should  have  a  co-extensive  right  with  him  in 
the  subject  claimed  ;  for  that,  where  any  person 
has  such  co-extensive  right  there  it  is  only  a  fi*ee 
fishery;  but  that  a  partial  independent  right  in 
another,  or  a  limited  liberty,  does  not  derogate 
from  the  right  of  the  general  owner ;  and  there- 
fore, in  the  case  of  Seymour  v..  Lord  Courte- 
nsiy  (A),  where  Lord  Clifford,  being  the  general 
owner  of  a  fishery,  demised  it  to  the  plaintiff, 
reserving  a  particular  species  of  fishery,  viz.  the 
oystery,  and  the  liberty  of  taking  fish  for  his  own 
table,  it  was  held  that  the  plaintiff's  interest  in 
the  fishery  was  several,  and  that  he  might  declare 
and  recover  as  for  a  trespass  in  his  several 
fishery. 

It  appears  to  be  still  a  disputed  point  whether 
a  person  can  have  several  fishery  without  being 
also  owner  of  the  soil  (/).  The  better  opinion, 
however,  seems  to  be,  that  though  such  right 
must  have  been  originaUy  derived  from  the  owner 

{g)  2  Selwyn.  838.   2nd  (t)  Id.  ibid.  3  Bla.  Com. 

edit.  30 — Co.  Litt.  122.  a.,  aod 

ih)  5   Barr.   2814.  post,  d.  7.-^DougL  56. — ScfauUes. 

Appendix,  1158.  38.  85.  &c. 
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of  the  soil,  it  may  exist  in  a  person  who  has  no  sndiy,  a  se. 
interest  therein;  and  it  is  clearly  established  by  ^^'^    ^*   ^' 
the  above-mentioned  case,  that  at  least  by  a  de-* 
xnise,   or  grant,  immediately  from  the  owner  of 
the  soil,  a  several  right  of  fishery  may  exist,  and 
be  declared  on  as  such  {k).     Mr.  Justice  Black* 
stone  (/)  states,  '^  that  he    who   has   a  several 
fishery  must  also  be  (or  at  least  derive  his  right 
from)  the  owner  of  the  soih'*     But  admits  that 
there  are  not  wanting  respectable  authorities^ 
which  maintain  that  a  several  tishery  may  exist 
distinct  from  the   property  of  the   soil.     Lord 
Coke  (m)  says,   ^'  that  a  man  may  prescribe  to 
have  separalem  piscariam  in  such  a  water,  and 
the  owner  of  the  soil  shall  not  fish  there ;  but  if  he 
claim  to  have  communiam  piscariae,  or  liberam 
piscariam,  the  owner  of  the  soil  shall  fish  there.'' 
Mr.  Hargrave  observes  ('/z^,  **  that,  according  to 
this  passage,  ownership  of  the  Soil  is  not  neces- 
sarily included  in  a  several  fishery ;"  and  he  ob- 
jects to  the  doctrine  of  Mr.  Justice  Blackstone, 
insisting  that  there  is  no  inconsistency  in  granting 
the  sole  right  of  fishing,  with  a  reservation  of 
the  soil,  and  its  other  profits,  and  that  Bracton 
expressly  takes  notice  of  such  a  grant,  for  his 
words  are,  **  that  one  may  servitutem  imponere 
fundo  suo  quod  quis  possit  piscari  cum  eo,  et  ita 
in  communi  vel  quod  alius  per  se  ex  toto  (o)  ;" 

(Ir)    Seynoar     t.     Lord  (n)  Co.  Litt.  126.  b.  n.  7. 

Courtcnay,    £  Burr.    2814.  to  page  122.  a. 

poft,  Appendix,  1158.  (o)  Bracton.  fol.  208.  b* 

(/)  2'Bla.  Com.  30.  Co.  Litt.  4.  b. 


(m)  1  Iii9t.  122.  a. 
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SDdiv,  A  86'   and  that  there  are  also  numerous  other  autho« 
▼»        Vf'  j.j^j^g  f^^  ji^  |.jjg  olj  books  of  entries  agreeing  that 

one  may  prescribe  for  a  several  fishery  against 
the  owner  of  the  soil,  and  that  there  is  no  reason 
tvhy  a  several  piscary  should  not  exist  without 
the  soil  as  well  as  a  several  pasture,  which  it  is 
clearly  established  may  be  claimed  even  in  ex-* 
elusion  of  the  owner  of  the  soil  (p).     He  then 
observes,  '<  that  the  chief  reasons  urged  against 
Lord  Coke's  doctrine  are  these :   1st,  that  se« 
veral  writs  never  applicable,  except  to  the  soil, 
lie  for  a  piscary;   2ndly,  that  suum  liberum 
tenementum  is  a  good  plea  to  trespass  for  fishing 
in  a  several  fishery  ;  and  thirdly,   that  the  soil 
will  pass,  as  it  is  said,  by  the  grant  of  a  piscary/' 
But  Mr.  Hargrave  insists  that  all  these  objections 
may  be  repelled :  first,  because  the  writs  relied 
on,  will  not  always  lie  for  a  several  fishery ;  for 
that,  if  a  praecipe  quod  reddat  is  brought  of  a 
piscary  in  the  water  of  another  person,  the  writ 
is  bad,  and  a  quod  permittat  is  the  proper  re* 
medy ;  besides,  in  the  cases  of  actions  for  tres« 
pass  in  a  several  piscary,  or  at  least  in  some  of 
them,  the  writ  seems  in  effect  to  state  a  seve- 
ral  fishery  in  the  plaintiffs  own  soil,  which 
therefore  proves  nothing  as  to  the  ^nse  of  several 
piscary,  without  further  explanation.    Secondly, 
because  the  plea  liberum  tenementum  may  be 
replied  to  by  prescribing  for  a  several  fishery. 
Thirdly,  because  notwithstanding  the  grant  of  a 


(p)  Potter  and  North,  1  Sannd.  B6Q. 
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piscary  generally  may  perhaps  paSs  the  soil,  yet  sndiy,  a  se- 
it  will  not  if  there  be  any  words  to  denote  a  dif-  ^  ^^^J* 
ferent  intention,  as,  where  one  seised  of  a  river 
grants  a  several  fishery  in  it,  and  much  less  will 
the  soil  pass  when  there  is  an  express  reserva^ 
tion  {q).  And  he  concludes  by  remarking  that 
the  arguments  against  Lord  Coke's  doctrine  are 
short  of  tfate  purpose,  or,  at  the  utmost,  they  only 
prove  that  a  several  fishery  is  presumed  to  com* 
prebend  the  soil  till  the  contrary  appears,  which 
is  perfectly  consistent  with  Lord  Coke's  position^ 
that  they  may  be  in  different  persons,  and 
which,  indeed,  appears  to  us  the  true  doctrine 
on  the  subject  'Slf.  Schultes,  in  his  Treatise 
on  Aquatic  Rights  (r),  insists  that  the  ownership 
of  the  soil  is  not  essentially  necessary  to  the  con« 
stitution  of  a  several  fishery,  but  may  be  dis« 
tinct  He  seems  also  to  suppose  that,  in  strict- 
ness, a  several  fishery,  like  a  right  of  common,  is 
extinguished  when  the  owners  of  it  becomes  also 
entitled  to  the  soil  over  which  it  exists,  and  that 
be  ought  to  claim  his  interest  in  the  fishery,  not 
as  a  several  fishery,  but  as  on  land  covered  with 
water. 

The  fallowing  miscellaneous  cases  and  observa^  Misceila&e- 
tions,  collected  from  the  Reports,  may  tend  in  oUerrations 
some  measure  to  shew  the  nature  of  a  several  ^1^"^^'*" 
fishery.     They  are  given  in  the  order  in  which  "cs. 

(9)  Co.  Lit.  4.  b.  127.   ».  to  have  the  sole  pasture  of 

n.  7.  to  page  m.  a. — Potter  land  for  the  whole  year,  is 

V.  North,  1  Saond.  350.     In  exclusion  of  the  lord  or  own. 

Chit  case  it  was  held  that  a  er  of  the  soil,  is  good, 
prascription  bj  a  freeholder        (r)  Page  38.  85.  ftc. 
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Mi8c«inaDe-     they  arise*     In  the  Year  Book,  2  Hen.  4 J  (s\ 

oils  cases  and   .      "^  ,    >.  ,  ... 

observations    it  was  held  that  a  several  fishery  might  be  ex- 
J^nJ^foho-*^  tended  under  a  statute.      In  Sir  Wm.  Calthrop's 
case  (t)y  Brian,  J.  said,   ''  No  one  can  have  a 
several  fishery  except  in  his  own  land,  and  this 
solely  to  himself."    In  which  Littleton,  J.  agreed 
ivithhim.  But  it  is  observed  by  Mr.  Schultes  (u), 
that  this  is  open  to  objection,  and  he  shews  on 
the  authority  of  Bracton  and  others  that  a  seve* 
ral  fishery  might  be  granted  to  another  exclu- 
sively of  the  soil^  and  may  consequently  exist 
independently  of  it.     And  it  is  observable  that 
in  the  Year  Book,  10  Hen.  ?•  (^)>  Brian,  J.  him- 
self appears  to  have  admitted,  that  it  was  possi- 
ble for  the  soil  to  be  in  one,  and  the  right  of  se- 
veral fishery  in  another,  though  the  common  in- 
tendment is  otherwise.     In  Keynell  v-  Champer- 
noon  (y),  it  was  held  that  the  owner  of  a  several 
fishery  might  detain  nets  or  other  engines  da- 
mage feasant,  but  if  he  cut   or  destroy  them, 
trespass  will  lie.     In  the  Case  oPChild  v.  Green- 
hill  (z),  it  was  held  that  the  owner  of  a  several 
fishery  hath   a   privileged  property  in  the  fish 
therein,  and  trespass  will  lie  for  taking  them ; 
though  it  was  objected  that  the  declaration  was 
insufiicient  in   saying  pisces  suos,  because  he 
hath  not  any  property  in  the  fish  until  he  takes 


(*)  P.    18.  post,  Appen.  788. 

dir,  723.  (y)  Cro.   Car.  228.  post, 

(t)    Year  Book^   17  Edw.  Append.  924. 

4.  p.  6..  post,  Append.  771.  (z)  1  Roll.  664.— Cro.  Car. 

(u).Aq.  Rights,  38.  558.  S.  C.  post,  Appeodiz, 

ix)  P.  24,  post^  Append,  931. 
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them,  and  has  thetn  in  his  possession,  though  it  Miaceiiane^ 
seems  to  have  been  considered,  that  a  person  obse^adl)!!^^ 
entitled  to  a  free  fishery  has  not  soch  an  interest  '*'•'>««  to  ••- 
therein  as  with  propriety  to  term  them  his  fish.  mt. 
So  in  Pollexfen  v.  Crispen  (a),  where  the  plainiitf 
brought  trespass  quare  pisces  suos  cepit  in  sepa- 
rail  piscaria,  and  it  was  objected  in  arrest  of  judg- 
ment  that  this  was    improper,  the  Court  said, 
that  if  it  had  been  so  it  was  aided  by  the  verdict, 
bat  that  it  would  even  have  been  good  upon  a 
demurrer,  by  reason  of  the  local  property,  and 
so  is  the  register. 

In  the  case  of  Seymour  v.  Lord  Courtenay  (6), 
where  the  plaintiff  declared  in  trespass  for  dis- 
turbing him  in  his  several  fishery,  and  he  only 
proved  a  grant  of  the  fishery  from  Lord  Clifford, 
ivith  the  exception  of  an  oystery,  and  also  a  re- 
servation of  a  right  to  Lord  Clifford,  the  grantor, 
of  taking  fish  for  the  supply  of  his  own  table,  it 
was  held  that  the  plaintiff  was  entitled  to  recover 
upon  such  declaration  for  an  injury  to  bis  several 
£shery,  though  it  was  objected  on  behalf  of  the 
defendant,  that  a  several  fishery  must  be  exclu* 
sive  of  the  right  of  ail  other  persons,  whereas 
others  had  here  a  right  to  fish  throughout  the 
whole  limits  of  the  fishery  ;  and  another  excep- 
tion was  taken,  that  none  can  have  a  several 
fishery  except  the  owner  of  the  soil.  The  Court 
declined  giving  any  positive  opinion,  whether  a 
person  can  have  a  several  fishery  without  being 


mmm 
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MUc«iianD-  owner  of  the  soil,  though  they  appear  to  have 
Tse'^tLns'^ii^  effect  decided  that  such  a  right  might  exist 
vera/ filb^*^  independently  of  the  soil.  And  the  Court  said* 
ries,  in  order  to  constitute  a  general  fishery,  it  is  re- 

quisite that  the  party  claiming  it  should  so  far 
have  the  right,  independent  of  all  others,  as  that 
no  person  should  have  a  co*extensive  right  with 
him  in  the  subject  claimed.  But  a  partial  inde* 
pendent  right  in  another,  or  a  limited  liberty, 
does  not  derogate  from  the  right  of  the  general 
owner.  Here  Lord  Clifford  being  the  general 
owner  demised  to  the  plaintiffs,  reserving  a  par- 
ticular species  of  fishing,  viz.  the  oystery,  which 
in  its  nature  is  to  be  exercised  in  a  particular 
mode.  A  reservation  is  equal  to  a  grant ;  there- 
fore  it  brings  it  to  the  same  question  as  if  the 
plaintiffs,  being  the  general  owners,  had  granted 
the  sole  right  of  fishing  for  oysters  to  Lord  Cli^ 
ford.  And  taking  this  to  be  the  case,  we  still 
tliinkthe  plaintiff  would  have  had  a  several  fish* 
ery  to  all  intents  and  purposes^  except  as  to  the 
taking  of  oysters  ;  and  as  to  the  liberty  reserved 
to  Lord  Clifford  of  taking  fish  for  his  own  table, 
that  is  a  mere  limited  liberty,  and  not  co*exten- 
sive  with  the  right  of  the  plaintiffs,  who  can 
take  fish  at  all  times  and  for  all  purposes.  If 
this  is  not  a  several  fishery,  it  would  not  be  any 
species  of  fishing  that  the  law  knows.  It  could 
not  be  a  free  fishery,  because  no  person  has  a 
co-extensive  right  with  the  plaintiffs.  And  as 
to  its  being  a  common  of  fishery,  that  is  not  pre- 
tended,    'therefore,  on  the  whole,  we  think  it 
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can  be  no  other  than  a  several  fishery.    So  in  MtaoeUane- 

oQs  Cfises  and 

Rogers  v.  Allen  (c),  it  was  held  that  a  right  of  observations 
fishery  is  divisible,  and  may  be  abandoned  as  to  ye^iislhe**^ 

« 

part,  while  another  part  is  preserved,  "^' 

In  Loft's  Reports  (</),  it  is  said  the  presump- 
tion is,  that  he  who  has  a  separate  fishery  is 
owner  of  the  soil,  and  that  Lord  Mansfield  was 
of  opinion  that  notwithstanding  I^rd  Coke's  ob-* 
servation,  the  presumption  certainly  was,  that  the 
man  who  has  a  several  fishery  is  owner  of  the 
soil,  and  that  Sir  John  Davy,  observes  upon 
Lord  Coke's  objection  to  the  contrary,  and  de- 
nies it  expressly.  In  Kinnersley  v.  Orpe  (<f), 
the  plaintiff  had  declared  in  trespass  for  fishing 
in  his  several  fishay,  but  was  not  owner  of  the 
soil,  and  it  is  reported  that  his  counsel  were  un« 
willing  to  risk  their  case  upon  the  point,  which 
seems  yet  unsettled,  whether  a  person  who  has 
an  exclusive  right  of  fishery  without  the  soil,  can 
declare  on  a  several  fishery,  and  that  as  the  de* 
fendants  were  desirous  of  trying  the  merits,  it 
was  agreed  that  the  cause  should  be  tried  as  if 
there  had  been  a  count  on  a  free  fishery.  Lord 
Coke  says  (/),  '*  That  if  a  person  be  seised  of 
a  river,  and  by  deed  grant  a  several  fishery  iii 
.the  sarne^  and  makes  livery  of  seisin  secundum 
ibrmam  cartse,  the  soil  does  not^pass;  and  if  the 
river  become  dry,  the  grantor  may  take  the  be- 


(e)  1  Camp.  t0».  post,  (e)  Dongl.  56.  post,  Ap- 

Append.  1347*  pcDdix,  1170. 

(tf)  964.  poit,  A^pendiYi  (/)  Co«  Lit  4.  b. 
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nefit  of  the  soil,    for  a  particular   right   onljr 
passed  to  the  grantee. 
For  what  ill-       M^ith  respect  to  the  nature  of  the  tnjurif  to 
rKsliery  a^n  ^h^*  vlgh^  of  scvcral  fishery,  it  appears  to  be 
action  will  he.  jg^^l^^^  that  an  action  of  trespass  may  be  sup- 
ported merely  for  fishing  in  it,  though  the  de- 
fendant may  not  have  actually  caught  any  fish» 
because  the  act  of  fishing  is  not  only  an  infringe- 
ment of  the  plaintiff's  right,  but  would  be  evi- 
dence of  an  using  and  exercising  of  the  right  by 
the  defendant,  if  such  an  act  was  overlooked  {g). 
Piradings  re-      With  respect  to  the  declaration  in  trespass  for 

iatine  to  a  se«         •    .  .  i    /•   l  'r  j.l  i^ 

Terai fishery.  9n  injnry  to  a  several  fishery,  if  there  beany 
doubt  as  to  the  precise  nature  of  the  right,  it  is 
usual  in  one  count  to  declare  for  breaking  and 
entering  the  plaintiff's  close,  and  there  fishing  and 
taking  the  plaintiff's  fish  ;  in  another  count  for 
entering  the  plaintiff's  several  fishery,  and  there 
fishing  and  taking  plaintiff's  fish ;  with  a  third 
for  a  trespass  in  a  free  fishery  ;  and  a  fourth  for 
taking  and  converting  the  plaintiff's  dead  fish  (A). 
In  the  Year  Book  (/),  it  was  held  that  in  a  de- 
claration in  trespass  to  a  several  fishery,  it  is  not 
necessary  to  shew  the  particular  title.  It  seems 
proper,  on  account  of  the  local  property,  for  the 
/  plaintiff  to  declare  that  the  fish  taken  were 
his  (k).     Formerly  a  declaration  in   trespass  for 

(g)  Patrick  ▼.  Greenway,  Child  r.  Greenbill,  Cro.  Car. 

^Saund•  346.  b.  post,  A  p.  553. — S>r  Wm.  Jonea.  440« 

pend.  845;   and  see  id.  791.  S.  C.  post,  Append.  931.—" 

(^)  2  ChHty  on  Pleading,  Pollcxfen  t.  Criapio,  1  Ventr. 

438,  0.  122.  post,  Appendix,  047.  to 

(i)  46  Edw.  3.  p.  28.  post,  949.— Fontleroy  T.  A^^lmer, 

Append.  720.  Ld.  Rajm.  339. 

{k)  Post,  Appeodif,  7-56. 
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breaking  his  close  covered  with  water,  or  his^^^'^ings  «? 

several  fishery,  and  taking  his  fush,  without  stating  vcrai  fi;>hcry. 

the  Duotber  and  description  of  them,  was  held 

to  be  demurrable  and  even  bad  after  verdict  (/). 

But  this  omission,  it  should  seem,  would  now 

no  longer  be  considered  as  objectionable,  because 

the  entry  into  the  fishery  is  the  principal  ground 

^d  foundation  of  the  action,  and  taking  the  fish 

only  matter  of  aggravation  (m).     In  Hovel  v^ 

Reynolds  (n),  it  appears  to  have  been  consi* 

dered  objectionable  to  lay  in  the  declaration  the 

trespasses  with  a  continuando,  but  there  is  no 

objection  lo  the  modern  mode  of  declaring  that 

the  trespasses  were  committed  on  such' a  day, 

and  on  divers  other  days  and  times  between  that 

day  and  the  commencement  of  this  suit. 

It  appears  to  have  been  a  disputed  point  Pleas, 
whether  a  plea  of  liberum  ienementum,  in  an  ac- 
tion of  trespass  in  a  several  fishery,  is  good,  we 
have  seen  that  it  is  an  insufficient  plea  in  an  ac« 
tion  of  trespass  for  entering  a  free  warren  {o).  In 
the  first  case  on  this  subject  (/))  in  an  action  of 
trespass  to  a  several  fishery,  the  defendant 
pleaded  that  the  locus  in  quo  was  a  stream  run- 
ning  from  Stoke  Green  to  Stoke  Marsh,  and  that 
as  to  parcel  of  the  said  water,  shewing  it  by 
bounds  of  two  greens,  the  soil  was  the  defend- 

(0  Playter'8  Case,  5  Ccke.  k.  9  ed. 

34.  b.    post,     Appen.     823.  («)   1     Vent.    349.    post, 

955.   957.  959,  960.  963—  Append.  962. 

11  East«  57  !•  post.  Append.  (o)  Ante,  238. 

j,371.  (p)  Year  Book,  28  lien. 
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Pi«u.  aDt*s  freehold,  and  that  he  took  the  fish  there, 

as  it  was  lawful  for  him ;  and  this  plea  was  ob- 
jected to,  because  the  plaintiff  had  declared  not 
for  trespass  in  bis  close,  but  particularly  for  a 
trespass  in  bis  several  fishery,  and  shewn  how 
from  the  beginning  ;  and  that  the  plea  that  the 
soil  was  in  the  defendant,  was  no  answer,  because 
it  might  be  true,  and  stand  together  with  the  de- 
claration ;  the  soil  might  be  the  defendant's,  and 
yet  the  several  fishery  the  plaintiff 's.  But  it  was 
answered  that  if  the  freehold  be  the  defendant's, 
it  shall  not  be  intended  that  any  one  has  a  several 
fishery,  except  the  defendant  himself,  unless  the 
contrary  be  shewn,  because,  by  common  intend- 
ment, the  soil  carries  with  it  the  several  fishery, 
and  the  soil  and  the  several  fishery  may  be  in 
one  person.  It  appears,  that  the  objection  to  the 
plea  was  waived,  and  hence  it  may  be  considered 
as  having  been  decided  in  that  case,  that  liberum 
tenementum  is  a  good  plea.  In  the  Year  Book, 
17  Edwt  4-  (?)  there  was  a  similar  plea,  and  it 
was  objected  to,  because  possibly  the  defendant 
might  have  graiited  the  plaintiff  a  several  fishery 
ia  his  own  water,  and  the  soil  and  freehold  would 
continue  in  the  lessor,  yet  he  could  not  fish  there, 
as  it  would  be  in  the  case  of  a  warren  or  chase. 
And  the  plea  was  held  good  by  the  whole  Court. 
An  objection  to  such  a  plea  was  again  made  in 
the  Year  Book,  10  Hen.  7.(r)  and  the  same  ar- 
gnment  was  urged  as  to  the  owner  of  the  soil, 

(g)  P.  6.  Post,  Appendix,        (r)  p.  M.  pMt,  AppMiliz, 
771.  73g,  r    -»     rr         t 
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being  prima  facie  owner  of  all  the  profits,  and  Picas. 
consequently  of  the  fishery.  The  plea  was  de^ 
marred  to,  and  the  plaintiff  joined  in  demurrer, 
and  it  does  not  appear  what  judgment  was  given* 
In  Keil way's  Reports,  19  Hen.  7.(0  in  trespass 
wherefore  he  fished  in  the  several  fishery  of  the 
plaintiff,  the  defendant  pleaded,  that  the  place 
where,  &c.  was  an  acre  of  land  covered  with 
water,  which  was  his  freehold.  And  this  plea 
was  objected  to,  because  a  several  fishery  is  a 
special  liberty  which  a  person  may  have  in  an- 
other's land,  and  it  resembles  a  warren,  which  is 
distinct  from  land,  and  the  proper  action  for  the 
tenant  of  the  soil  is  "  Wherefore  with  force  and 
arms  he  entered  and  broke  into  his  pond ;"  and 
this  was  the  better  opinion  of  the  Couit,  But 
the  reporter  subjoins  a  quaere,  for  it  was  ad- 
journed, and  he  states,  that  in  the  King's  Bench 
in  the  8th  Hen.  8.  the  plea  of  liberum  tenemen- 
turn,  in  the  case  of  a  "  several  fishery,"  was  held 
good  by  the  whole  Court,  and  the  plaintiflTwas 
obliged  to  reply.  In  Smith  v.  Kemp  Cf)^  Lord 
Holt  said,  that  he  who  has  a  several  fishery  is 
owner  of  the  soil,  and  therefore  it  is  a  good  plea, 
that  it  is  liberum  tenementum  of  another.  A 
doubt  having  been  suggested  as  to  the  propriety 
of  the  plea  of  liberum  tenementum  to  trespass  in 
aseveral  fishery,  acounsel,aseminentforhis  know- 
ledge of  law  as  of  pleading,  gave  the  following 
opinion :  **  I  am  surprised  to  find  a  doubf  enter- 

(s)  Post,  Appendix,  803.       pend'ix,  975. 
(O  ^  Salk.  6S7.  post,  Ap. 
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Picas.  tained,  whether  the  plea  of  liberdm  tenementmn' 

is  a  good  plea  to  trespass  for  fishing  in  the  plain* 
titfs  several  or  free  fishery.     This  plea  stands 
upon  undoubted  principles  of  law»  because  the 
.  owner  of  the    soil  is  prima  facie  owner  of  the 
fishery.     The  fishery  originally  belongs^   and  is 
primarily  incident  to  the  soil,  and  when  it  be- 
comes a  separate  and  distinct  hereditament^  it  is 
by  grant  from  the  owner  of  the  soil.     Therefore 
liberum  tenementum  as  to  the  soil,  is  prima  facie 
a  good  title  to  the  fishery  within  it,  and   the 
plaintiff,  in  his  replication,  must  either  deny  the 
liberum  tenementum,  or  shew  a  title  to  the  seve^ 
ral  or  free  fisherj',  by  actual  grant  in  existence, 
or  by  prescription.     The  title  indeed   may  be 
tried  on  the  general  issue,    but  it  cannot  be 
doubted,  that  it  is  greatly  and  obviously  to  the 
advantage  of  the  defendant  to  plead   liberum 
tenementum,  to  force  the  plaintiff  to  shew  bow 
he  claims  a  several  or  free  fishery.*' 

As  however  we  have  s(  en  that  it  is  still  an  un- 
settled question,  whether  the  owner  of  a  several 
fishery  must  be  also  the  owner  of  the  soil,  it  may 
be  considered  questionable  whether  this  plea  is 
sufficient.  It  has  been  observed  by  Mr.  Serjean^ 
Williams  (zO,  when  speaking  of  the  plea  liberum 
tenementum  in  general,  '^  that  so  general  a  plea 
seems  contrary  to  a  principle  in  pleading  that 
every  plea  should  contain  a  direct  and  positive 
answer  to  the  declaration,  so  as  to  bar  the  action 

(u)  1  Sanod.  299.  c  n,  6. 
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if  true  io  fact ;  and  that  this  plea  does  not  seem  16  Piean. 
be  within  this  principle^  because  the  plaintiff  mtky, 
notwithstanding,  have  such  an  interest  in  the 
land  as  wiii  support  his  action;  and,  in  the  case 
of  Lambert  v,  Strother*(.r),  Willes,  Ch.  J.  thought, 
for  this  reason,  that  the  plea  was  confined  to 
those  cases,  where  it  is  used  as  a  commop  bar 
only,  but  where  the  declaration  ascertains  the 
place,  he  seemed  to  think  that  the  general  plea  of 
freehold  could  not  be  supported. 

The  defendant  may  plead  to  a  declaration  for 
trespass  in  a  several  fishery,  that  he  is  seised  in 
fee  of  a  house  and  land,  and  prescribe  for  common 
of  fishery  in  the  locus  in  quo,  as  appendant  tliere* 
to  (yjf  or  he  may  plead  a/rec  fisliery  as  appur- 
tenant to  a  manor  (z).  And  if  the  plaintiff  com* 
plains  also  of  a  trespass  to  his  land,  the  defendant 
may,  in  addition  to  his  claim  of  flfshery,  prescribe 
for  a  right  to  enter  upon  the  land,  to  draw  the 
nets,  or  beat  the  water  for  fish,  both  of  which 
prescriptive  rights  may  be  put  in  issue  in  the 
same  replication  (a).  When  in  trespass  to  a  se- 
veral fishery  the  defendant  pleads,  that  he  is  en» 
titled  to  a  several  fishery,  the  plea  should  conclude 
with  a  traverse  of  plaintiff's  several  fishery,  as  al- 

(x)  Willes  Rep.  222.  aad  779.— 3  Dyer.  267.  post,  Ap- 
ace 1  Saund.  300.  n.O. — Bro.  pcnd.Sip. — Rogers  t.  Allen, 
Abr.    Trespass.    168.    284.  1  Camp.  309.  post,  Appen* 
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(jf)  Year  Book,  4  Eclw.  4.  Appendix,  819. — Wane  aod 
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Pleas.  leged  in  the  declaration  (6).     The  claim  of  a  pre* 

scriptive  right  must  correspond  with  the  evidence, 
or  at  least  must  not  be  more  extensive,  and  there- 
fore where  issue  was  joined,  upon  a  prescription 
for  the  sole  and  exclusive  right  of  fishing  over 
four  places  in  a  navigable  river,  proof  of  the  right 
of  fishing  over  three  of  the  four  places,  was 
holden  not  to  support  the  right  claimed,  although 
it  appeared,  that  the  trespasses  complained  of 
were  committed  in  one  of  the  three  places  over 
which  the  right  was  shewn  to  exist  (c). 

In  the  Year  Book,  18  Hen.  6.  (^),  it  was  said, 
**  That  to  a  declaration  in  trespass  for  entering  a 
several  fishery,  it  is  a  bad  plea  to  say  that  the 
plaintiff  had  nothing  in  the  close,  &c.  without 
shewing  specially  a.title  in  the  defendant,  or  in 
some  person  under  whom  he  acts,  for  this  amounts 
to  a  plea  of  Not  Guilty. 

To  a  plea  claiming  a  right  of  fishing  in  the 
platntifPs  fishery,  it  is  sometimes  necessary  in  the 
replication  to  new  assign,  as  well  as  to  traverse, 
or  otherwise  answer  the  plea.  As  where  an  ac- 
tion is  brought  for  fishing  in  the  river  T.  being 
the  plaintiff's  fishery,  and  the  trespass  intended 
by  the  declaration  is  for  fishing  to  the  extent  of 
two  miles  and  upwards ;  if  the  defendant  pleads 
that  he  is  seised  in  fee  of  ten  acres  adjoining  the 
river,  and  prescribes  for  a  free  fishery  in  the  river 
along  the  side  of  the  ten  acres,  the  plaintiff  ought 

(b)  2  Mod.  67.  post,  Ap.     1351. 
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not  merely  to  traverse  the  prescription,  and  go  Plou. 
to  issue  upon  it,  because  at  the  trial  he  would  not 
be  permitted  to  give  evidence  of  any  act  of  fishing 
by  the  defendant,  either  above  or  below  the  ten 
acres,  for  the  question  would  be  confined  to  the 
prescription  only;  but  the  plaintiff  should  also 
new  assign,  and  state  that  the  trespass  com- 
plained of  was  not  only  for  fishing  in  the  river 
adjoining  the  ten  acres,  but  also  above  and 
below,  and  then  the  defendant  will  be  under  the 
necessity  of  giving  some  answer  to  the  whole 
trespass.  In  this  case,  without  a  new  assign* 
ment,  the  plaintiff  would  run  a  great  risk  of  being 
tricked.  For  if  the  prescription  were  found  for 
the  defendant,  he  would  succeed  in  the  action, 
though  guilty  of  almost  the  whole  trespass  for 
which  the  action  was  brought  (e). 

With  respect  to  a  free  fishery  ^  there  is  so  much  sdiy,  Fre« 
contradiction  in  the  books,  as  to  render  it  difficult  ^^^ 
to  give  an  accurate  definition.  Mr.  Justice 
Blackstone(/)  states  it  to  be  *'  an  exclusive  right 
of  fishing  in  ^public  river,  and  that  it  differs  firom 
a  several  fishery,  because  it  is  not  necessary  that 
he  who  has  a  free  fishery  should  be  owner  of  the 
soil,  and  that  it  differs  also  from  a  common  <^ 
piscary  on  account  of  the  free  fishery  being  an 
exclusive  right,  when  the  common  of  piscary  is 
not  so,  and  therefore  in  a  free  fishery  a  man  has 
a  property  in  the  fish  before  they  are  caught,  but 
in  a  common  of  piscary  not  till  after  wardsj  though 


(e)  I  SaiiDd.  SOa  n.  0.  (/)  9  Bla*  Com.  99. 
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sdly.  Free  some  have  considered  a  free  fishery  not  as  a  roj^d 
^^^^y*  franchise,  but  merely  as  a  private  grant  of  a  li- 
berty to  fish  in  the  several  fishery  of  the  grantor." 
But  Mr.  Hargrave(g^)  says,  that  both  parts  of 
this  description  of  a  free  fishery  are  disputable, 
and  that  this  kind  of  fishery  extends  to  all 
streams  whether  private  or  public,  neither  the 
register  or  other  books  professing  any  discrimina- 
nation.  He  also  insists  that  a  free  fishery,  and  a 
common  of  fishery,  are  the  same.  And  Mr. 
Scbultes,  in  his  Essay  on  Aquatic  Rights  (A), 
states,  as  his  opinion,  that,  upon  a  general  view, 
there  are  only  in  fact  two  sorts  of  fisheries — first, 
free  or  common  of  fishery,  and  secondly,  several 
fishery,  or  fishery  in  gross,  and  that  a  free  fishery, 
and  common  of  fishery,  are  convertible  terms, 
and  synonimons  with  each  other  with  regard  to 
their  privileges. 

A  current  of  decisions,  however,  appear  to 
establish  a  distinction  between  a  free  fishery  and 
a  common  of  fishery,  and  that  an  action  of  tres- 
pass may  be  supported  for  entering  it,  which  it 
is  clear  would  not  lie  when  the  party  has  only  a 
common  of  fishery  (/).  And  in  the  case  of  Sey- 
mour  v.  Lord  Courtenay  (A),  Lord  Mansfield 
treated  a  free  fishery  as  distinguishable  from  a  ' 
several  or  common  of  piscary,  and  appears  to 
have  thought  that  a  person  had  a  free  fishery, 

(^)  Co.  Litt.  127.  b.  D.  7.  1238,    I9i5.    1347.     136K 

to  J  22.  a.  1363.    See  writ,  Fits.  N.  B. 

(h)  P.  60.  62.  88. 

(0  Post,   Appcndir,  707.         (A?)   5  Burr,  2814.  post, 

718.  725.   961.    067.    P75.  Appendix,  1161.. 
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when  another  had  a  coextensive  right  with  him.  ^y»  P'w 
The  following  cases,  which  are  given  in  the  order 
in  which  they  arise,  may  tend  to  explain  the 
nativre  of  this  description  of  fishery. 

In  the  Year  Book,  4  £dw.  3.  (/)  an  action 
was  brought  for  a  trespass  in  a  free  fishery  in 
breaking  down  a  weir,  and  it  was  admitted  that 
there  was  a  distinction  between  a  free  and  a  com- 
mon of  fishery,  and  it  was  held,  that  though  the 
plaintiff  might  have  had  i)is  assize,  he  might  ne* 
vertbeless  support  trespass  without  mentioning 
in  whose  soil,  and  that  the  party  entitled  to  a  free 
fishery  may  make  an  enclosure  to  confine  the  fish. 
It  appears  also  from  the  Year  Book,  46  Edw.  3. 
&  3  Hen.  4.  (m),  that  a  free  fishery  may  be  de* 
xnised.  In  Sir  William  Calthrop's  case  (n),  Brian, 
J.  said,  '<  There  is  a  great  difference  between  a 
several  and  a  free  fisliery.  A  free  fishery  I  may 
^grant  to  twenty  in  my  pool;  for  if  no  one 
disturbs  him,  he  has  a  free  fishery.  In  which 
Littleton  concurred  with  him.  But  Choke,  J. 
said^  "  That  he  knew  no  difference  between  them, 
for  he  who  has  a  free  fishery,  has  it  solely  to  himself. 
To  which  Brian,  J.  answered,  "  No,  I  will  shew 
you  the  difference :  if  I  have  a  great  close,  and 
you  three  have  three  closes  adjoining  mine,  I  may 
grant  to  each  of  you  to  have  liberum  ingressum 
et  egressum  over  my  land  to  yours  5  so  thus  a 
man  may  have  free  fishery  in  another  soil,  but 

mm   .    m..   —    -     .  1  -        -  I  11    ■  I  I      I     I    I  , 

'    (/)  p.  48.  post,  Appendix,     725. 

707.  («)  17  Edir.  4.  p.  0.  posf,' 

*    (OT)Po9t,  Appendix,  719.     Appendix,  772- 
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9dijr,  Fm  not  several.  In  Child  v.  GreenhtU  (<?),  it  appears 
^'  to  have  been  considered,  that  trespass  for  entering 
a  several  fishery,  and  taking  pisces  suos  ibidem, 
is  sustainable,  but  that  a  person  entitled  to  a  free 
fishery,  has  not  a  sufficient  interest  in  the  fish 
before  they  are  caught,  as  to  term  them,  in  plead- 
ing, his  fish.  In  Upton  v.  Dawkin  (p),  a  decla* 
ration  in  trespass  for  taking  fish  of  the  plaintiff, 
in  a  free  fishery,  was  held  insufficient  even  after 
verdict,  on  the  ground  that  a  party  has  not 
such  a  property  in  a  free  fishery,  as  to  call  the 
fish  his  own.  But  in  Smith  v.  Kemp  (^),  Loi^ 
Holt,  Ch.  J.  and  Dolben,  J.  against  the  opinion 
of  Eyre,  J.  held  a  contrary  doctrine;  and  Lord 
Holt,  after  stating  that  there  were  three  descrip* 
tions  of  fisheries,  said  that  the  grantee  of  a  free 
fishery  hath  a  property  in  the  fish,  and  may  bring 
a  possessory  action  for  them  without  making  any 
title.  In  Gibbs  v«  Woolliscott  (r),  where  trespass 
for  fishing  in  a  several  and  in  a  free  fishery  was 
brought,  and  taking  and  carrying  away  five  hun^ 
dred  salmon,  upon  Not  Guilty  pleaded,  the  de* 
fendant  was  found  guilty  as  to  the  fishing  in  the 
free,  fishery ;  audi  as  to  the  several  fishery,  the^Jury 
found  that  the  locus  in  quo  was  parcel  of  his 
manor ;  and  Lord  Holt  said,  ^'  A  man  may  have 
a  free  fishery  in  his  own  soil,  as,  for  instance,  he 
may  have  a  river  in  his  manor,  and  another  may 
have  a  right  of  fishing  there  with  him,  but  be? 

(o)  Cro.  Car.  55$.  post,  (q)   2  Salk.    637.    posf^ 

Appendix,  931.  Appendix,  975. 

(p)  3  Mod.  97.  poit,  Ap.  (r)  3  Salk.  290.  3S0.  post, 

pendix,  967.  Appendix,  978. 
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cause  the  plaintiff,  in  his  declaration,  had  not  al-  si\y.  Free 
leged  that  the  defendant  took  -salmones  suos  nor  '  ^^' 
ibidem  cepit,  the  defendant  had  judgment.  It 
appears  from  the  case  of  Richardson  v.  Mayor 
and  commonalty  of  Orford  (^),  that  a  free  fishery 
may  be  prescribed  for  in  a  haven,  arm  of  the 
sea,  or  navigable  river. 

From  these  cases  it  appears,  that  notwith-> 
standing  some  dicta  to  the  contrary,  an  action 
of  trespass  may  be  supported  for  entering  the 
plaintiff's  free  fishery,  and  it  may  be  laid  that 
tiie  defendant  took  the  plaintiff's  fish  therein  (/)! 
In  such  an  action  it  has  been  considered,  that 
the  defendant  may  plead  liberum  tenementum  in 
the  soil  (t/ ) ;  or  he  may  plead  that  he  is  entided 
to  a  several,  free>  or  common  of  fishery  (.r). 

Common  qfjishery  is  defined  to  be  a  liberty  of  4thiy,  Com- 
fishm^  m  common  with  other  persons  m  a  stream  ^^ 
er  river,  the  soil  whereof  belongs  to  a  tliird  per- 
son {y)  y  it  does  not  differ  in  any  respect  from  any 
other  right  of  common,  and  trespass  will  not  lie 
for  an  injury  to  it  (2;).  We  have  seen  that  it  has 
been  insisted  that  a  common  of  fishery  is  the 
same  as  a  free  fishery  {a).     But  in  the  case  of 

■r — • ' — • ■ 

(f)2HeD.BIa.  189.  post,     Turner  appears  to  bare  beea 

Appeadix,    1337.— See  also  OTerruled,  sed.  Tid.  Selwjn* 

Refers   ? .   Allen,    I  Camp.  Ni.  Pri.  842.     . 

509.  post,  Appendix,  1347*  («)  Year  Book,  4  Ed.  S, 

<^Vifian  v.  Blake,  11  East,  48.  post,  Append.  707. 

M3.  post.  Appendix,   1S6S.  (x)  Ante,  207-  o-  «• 

(/)Ante,e09.~%  Bla.Com.  (^)  2  Bla.  Com.  34. 

S9,  40.— Smith  r.  Kcmpc^  1  (z)  Smith    ▼.    Kempe,    1 
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4thly,  Com- 
inouoffish- 
trj. 


Miscellane- 
ous poinu. 


Smith  V.  Kempe  (5),  Holt,  Cb.  J.  and  Dolben, 
J.  against  the  opinion  of  Eyre,  J.  disallowed 
the  authority  of  1  Inst.  129.  a.  and  considered  a 
cooimonor  fishery  asdistinguishalile  from  a  free 
fishery ;  and  it  seems  to  have  been  admitted  by 
the  Court  in  Seymour  v.  Lord  Courtenay  (r), 
that  there  was  a  difference  between  these  two 
kinds  of  fishery.  And  it  is  the  practice,  where 
others  have  a  right  of  fishing  as.  well  as  the 
party,  to  state  this  right  in  one  count  or  plea  a? 
a  common  of  fishery  (rf).  And  Mr.  Justice 
Blackstone  «(e)  observes,  "that  a  common  of 
fishery  differs  from  a  free  fishery,  because  the 
free  fishery  is  an  exclusive  right,  the  common  of 
piscary  is  not  so,  and  therefore  in  a  free  fishery  a 
man  has  a  property  in  the  fish  before  they  are 
caught,  but  in  a  common  of  piscary  not  till  af- 
terwards; and  in  the  Year  Book,  13  H,  8  (/), 
Inglefield,  J.  said,  "  that  a  man  having  a  com- 
mon of  fishery  in  another's  land  cannot  cut  the 
grass  growing  on  the  bank.** 

It  has  been  said  that  a  fishery  cannot  be  an- 
cient demesne  as  the  soil  may,  for  nothing  is  anr. 
cient  demesne  but  that  which  may  be  held  (^). 
That  an  assize  lies  for  a  several  fishery ;  that  if 
may  be  demanded  by  a  praecipe,  that  a  quod 


1««.  1*27.  b.  n.  7.  to  12'2.  a. 
— Schiilles    on  Aq.    Rights, 

62. 

(6)2Salk.  637.  post,  A  p. 
pendtx,  97.5. 

(c)  5    Burr.  2314.  post, 
Appendix,  1161. 

(d)  Post,  Appendix,  IS%5. 
74^.  759. 
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t>ermittat  lies,  or  a  monstaverunt,  or  a  writ  de  Miscelltmo* 

ous  points* 

rationabitibus  divisis  (A),  and  that  a  fishery  may 
be  extended  under  a  statute  staple  (2)*  And  in  a 
recent  case  it  was  said  by  Mr.  Justice  Ashhurst, 
that  there  is  no  doubt,  but  that  a  fishery  is  a  ie-* 
nenaent,  and  trespass  will  lie  for  an  injury  to  it, 
and  it  may  be  recovered  in  ejectment,  and  an 
assize  will  certainly  lie  {6v  a  piscary,  because  it 
is  in  the  language  of  the  law  proficuum  in  certo 
loco  capiendum  (k).  However,  according  to 
several  prior  decisions,  an  ejectment  de  piscaria 
in  such  a  river  will  not  lie,  because  it  is  only  a 
profit  apprendre  (/).  But  in  the  case  of  Rex  v. 
Old  Alresford  (wi),  where  a  party  held  under  a 
parol  agreement  the  fishing  of  a  pond  with  the 
grates,  &c.  also  all  the  spear^  sedge,  flags,  and 
rushes  growing  in  and  about  the  said  pond,  it 
was  decided  that  he  held  a  tenement  and  gained 
a  settlement,  because  the  Court  would  consider 
that  the  fishery  and  soil  passed  together ;  and 
Mr.  Justice  Bulter  said,  "  The  fact  of  letting  a 
fishery  is  sufficient,  and  we  must  presume  that 
the  soil  passed  along  with  it,  though  I  am  by  no 
means  ready  to  allow,  that  if  it  had  been  any 

(A)  The  Case  of  the  Fishery  (/)  Molineux  t,  Molioeux, 

of  BaBDe,   bary's  Rep.  55.  Cro.   Jac.     146.  post,    Ap. 

ppsty    Appen.     858. — Com.  pendix,     851* — Herbert    ▼« 

Dig.      Fiscarjt.— Co.     Litt,  LanghlayD,  Cro.  Car.  492. — 

127.  in  DOtes.  1    Roil.    Abr.    784. — ^Rud. 
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Mitceliane-  other  kind  of  fishery  it  would  not  have  given  a 
ous^poifiu.  gettlement/*  In  a  case  in  Hardress'  Reports  (ii) 
in  trespass  quare  clausum  fregit,  the  defendant 
justified,  because  he  had  a  right  of  fishing  there 
by  prescription,  but  did  not  set  forth  what  kind 
of  fishery  he  claimed,  whether  free,  several^  or 
common  of  fishery,  nor  whether  he  had  it,  as 
appertaining  to  a  manor,  messuage,  &c.  or  not, 
but  made  it  a  mere  personal  thing,  and  for  that 
reason  the  plea  was  held  bad  by  the  Court.  For 
there  is  a  difference  between  an  easement  or  li- 
berty only  and  an  interest.  An  easement,  as  a 
way,  &c.  may  be  claimed  without  shewing  to 
what  it  appertains,  but  a  common,  &c.  which  is 
an  interest,  cannot.  But  in  the  Banne  case  (o) 
a  case  was  cited,  where  in  an  assize  of  nuisance 
the  plaintiff  complained,  that  by  the  raising  of 
a  dam  he  was  disturbed  of  his  fishery,  and  an 
exception  was  taken  to  the  count,  that  no  free- 
hold was  thereby  assigned  to  which  a  piscary 
was  appendant,  it  was  held,  that  piscary  is  a  fi*ee- 
hold  in  itself  in  which  there  is  no  occasion  to 
shew  to  what  freehold  it  is  appendant  It  may 
however  be  observed  that  in  the  ancient  as  well 
as  modern  entries,  a  several  and  free  fishery  are 
frequently  prescribed  for  as  appendant  to  a  ma- 
,  nor,  messuage,  &c.  and  a  common  of  fishery  can 
only  be  claimed  in  right  of  some  real  estate  (p). 
It  should  seem  with  reference  to  the  principle 


(«)  Page  407.  Com.  Dig.    post,  Append.  858. 
tit.  Piscary,  A.  (p)  llastall  Ent.  68C. 

(o)     DAJfB     Rep.     58. 
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of  the  decision  (7),  that  in  trespass  for  hunting  in  Misceilane- 
afree  warren,  the  plaintiff  is  entitled  to  full  costs,  o"spoi«*'»* 
though  the  damages  may  be  under  40^.  the 
plaintiff  would  in  an  action  of  trespass  for  fish- 
ing in  his  free  fishery  in  all  cases  be  entitled  to 
full  costs.  The  Stat.  4  and  5  W.  &  M.  c.  23. 
s.  10.  (r),  provides  that  if  any  inferior  trades- 
man, apprentice,  or  other  dissolute  person  shall 
presume  to  fish,  he  may  be  sued  for  his  wilful 
trespass,  and  shall  pay  full  costs  of  suit.  The 
constructions  upon  this  clause  relative  to  hunting 
for  game  have  already  been  considered  and  are 
equally  applicable  to  this  subject  (s).  It  is  usual^ 
vhere  a  person  of  this  description  has  been  guilty 
of  a  trespass,  to  state  in  the  declaration,  that  he 
was  an  inferior  tradesman,  &c.  and  if  the  plaintiff 
can  prove  his  allegation,  he  will  recover  his  full 

costs,  however  small  the  damages. 

_^__.      -  -       ■—  - .    -  .1  .1.  I    II  ■ 

{q)  Ante,21.— Lord  Dacre         (r)  Post,  Append.  864. 
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CHAPTER  IIL 


OF  THE  CRIMINAL  PROCEEDINGS  AND  PENAL- 
TIES FOR  INJURIES  TO  PRIVATE  FISHERIES. 

Jl  he  injuries  which  may  be  committed  to  pri- 
vate fisheries  are  punishable  either  at  common 
law,  or  by  different  statutes*  At  common  law 
no  trespass  to  fisheries  was  punishable  cnminally^ 
unless  the  fish  were  taken  from  some  pond^ 
trunks  or  other  enclosed  place,  or  tha  offendec 
was  guilty  of  a  forcible  entry  (  a),  and  no  indict- 
ment or  other  criminal  proceeding  was  sustain- 
able  either  for  a  conspiracy  to  fish  (b\  or  for 
breaking  down  the  heads  or  nrotmds  of  pondsi^ 
or  for  taking  fish  out  of  a  river  or  stream,  and 
the  owner  of  a  fishery  could  merely  distrain  the 
nets  of  a  trespasser  damage  feasant,  and  could 
not  take  them  for  his  own  use,  or  destroy  them(c). 
Though  for  taking  fish  out  of  a  trunk  or  a  pond 
in  private  enclosed  property,  and  where  the  fish 
might  be  taken  at  any  time  at  the  pleasure  of 
the  owner,  an  indictment  was  always  sustainable 
at  common  law.  But  by  various  statutes,  tres^ 
passes  in  fisheries  are  peculiarly  punishable,  and 

(a)  8  Term  Rep.  357.  (c)  Reyoell  t.  Champer. 

{b)  rhe  King  t.  Turner,  noon,  Cro.  Car,  228.  poft, 

IS  East.  228.  post,  Append.  Appendix,  924. 
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tU^  breaking  down  the  mounds  of  ponds  malici^ 
ously,  and  the  stealing  of  fish  out  of  waters  in 
enclosed  grounds  is  declared  a  felony ;  and  of«* 
fenders  taking  them  out  of  waters  in  unenclosed 
grounds  are  subject  to  penalties,  and  the  owners 
of  fiaheries  apd  ponds  are  authorized  to  seize  tht 
nets  and  fishing  tackle  of  trespassers,  and  to 
keep  tbeni  for  their  own  use,  or  to  destroy  theai, 
fis  they  may  think  fit.  We  will  consider  the  ex- 
isting regulations  at  common  law  and  by  various 
statutes. 


I.    PUNISHMENTS  AT   COMMON  LAW. 

Larceny  cannot  in  general  be  committed  of 
animals  ferae  naturce,  and  unreclaimed,  such  as 
fish  in  a  river  or  open  pond,  although  a  person 
may  have  an  exclusive  right  ratione  loci  aut  prl- 
vilegii,  to  take  them  if  he  can  in  those  places. 
But  if  they  are  dead,  or  confined,  and  may  serve 
for  food,  it  is  otherwise,  even  at  common  law  ; 
for  of  fish  ih  a  trunk  or  net,  or  as  it  should  seem 
in  any  other  enclosed  place  which  is  private  pro- 
perty,  and  where  they  may  be  taken  at  the  plea- 
sure of  the  owner  at  any  time,  larceny  may  be 
committed  ((/). 

It  has  been  doubted,  whether  at  common  law 
larceny  can  be  committed  of  fish  in  a  pond,  it 
is  admitted  that  it  may  be,  if  they  be  confined  in 
a  trunk  or  net,  because  they  are  then  restrained 

(d)  2  East.  PI.  Cr.  607. 
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of  their  natural  liberfy,  and  it  seems  difficult  not 
to  extend  the  application  of  the  same  reason  to 
the  case  of  fish  in  a  pond,  the  pond  being  private 
enclosed  property,  and  the  fish  liable  to  be  taken 
at  any  time  according  to  the  pleasure  of  the 
owner  {e).  Lambert  says  (/)  fisheries  in  streams 
and  rivers  are  nullius  bona,  et  occupanti  conce- 
duntur ;  but  he  and  others  agree  that  it  may  be 
felony  to  take  them  in  a  trunk,  stew,  or  pond ; 
for  a  man  hath  such  a  possession  of  them,  that 
by  their  restraint  they  cannot  without  help  use 
their  nature,  and  forsake  him.  So  Lord  Coke  [g) 
says,  **  Larceny  may  be  committed  of  fish  in  a 
trunk  or  pond,  because  they  are  not  at  their  na- 
tural liberty,  but  as  it  were  in  a  pond.  And 
Hawkins  considers  it  clear  that  taking  fish  out 
of  a  pond  is  felony  (A). 

In  the  Year  Book,  18  Edw.  3,  (/),  it  was  said, 
that  a  person  may  be  indicted  of  felony  for  taking 
pike,  or  tench,  out  of  a  pond,  or  trunk,  because 
the  property  in  them  was  always  in  himto  whom 
the  pond  belonged,  inasmuch  as  they  could  not 
go  out,  but  he  might  take  them  at  his  pleasure  ; 
otherwise,  if  they  were  taken  in  a  river.  The 
case  of  Grey  v.  Bartholomew  (k)  was  a  question 
merely  between  the  heir  and  executor,  which  of 
them  should  have  fish  which  had  been  put  into 
the  pond  by  the  testator  for  store,  and  taken  out 

(e)  2  Kast  PI.  Cr.  610*  (i)  P.  8.  Post,  Appendix, 

(/)  Lamb.  274.  772.     . 
(^)  3  Inst  109,  no.  (A;;  Owen.  20.  post,  Ap- 

(A)   1   Hawking.  PJ.  Cr.  jtendix,   843.-2    East.  PJ. 

cb,  33*  s.  39.  Cr.  610. 
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by  the  executors.  And  there  it  was  adjudged 
that  the  heir  was  entitled  to  them,  upon  the 
same  principle  as^  that  he  should  have  deer  in  a 
park. 

In  the  King  v.  Wetwang  (/)  an  indictment  for 
taking  out  of  the  prosecutor's  pond  certain 
fishes  called  carp  fishes^  being  of  the  goods  and 
chatteb  of  J.  S.  without  specifying  the  number 
offish,  was  held  sufficient  by  two  judges  against 
the  opinion  of  Twysden,  J.  the  other  judge  not 
giving  any  opinion.  In  the  King  v.  Marshall  (  m), 
the  Court  held  that  an  indictment  for  fishing  in 
a  certain  fishery  of  J.  S.  and  taking  and  carrying 
away  divers  fi$h>  was  bad  at  common  law,  though 
sufficient  under  the  Statute  of  Elizabeth.  In  the 
Queen  v.  Steer  and  others  (n),  the  defendants 
were  indicted  for  unlawfully  fishing  with  nets  in 
the  prosecutor's  pond,  and  taking  and  carrying 
away  a  certain  number  of  carp,  the  goods  and 
chattels  of  the  prosecutor,  and  the  Court  said, 
^^  that  if  a  man  has  a  close  pond,  in  which  there 
are  fish,  he  may  call  them  pisces  suos  in  an  in* 
dictment,  or  he  may  not  do  it,  at  his  pleasure, 
and  either  way  is  good,  because,  being  in  a  close 
pond,  the  property  ratione  loci  in  them  cannot 
be  lost ',  but  that,  notwithstanding,  he  cannot 
call  them  as  bona  et  catalla  if  they  be  not  in 
trunks  ;  for  which  objection,  the  indictment  was 
held  bad,  though  the  Court  refused  to  quash  it 

■'  ■  1^  ■HI         ■      I.  I  .,,.11— 

(/)  1    Levinz.  903.  post,    pendix,947. 
Appendix,  037.  (n)  a  Mod.    183.    post, 

(m)  2  Keb.  594*  port,  Ap.    Appendix,  1004. 
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on  motion^  saying,  '^  that  the  offence  of  fishing 
in  other  men's  ponds,  and  taking  away  their 
fish,  was  too  great  to  receive  so  much  coui^- 
nance.  In  Hundson's  case(o),  where  the  de- 
fendant was  indicted  for  stealing  gold  and  silver 
fish,  of  the  goods  and  chattels  of  A.  7\,  oat  of  a 
pond,  contrary  to  the  5  Geo.  3.  c.  14* ;  and  it 
appeared  that  the  pond  was  twenty  yards  in 
length  and  ten  in  breadth,  and  adjoining  to  tht 
prosecutor's  house,  it  was  objected  that  fish  in 
an  open  pond  are  ferae  naturae  unreclaimed,  and 
not  the  property  of  any  paiticular  person,  as  they 
were  laid  to  be  in  the  indictment ;  and  though 
all  the  judges  held  that  the  indictment  was  suffi* 
cient  under  the  statute,  without  the  allegation 
that  the  fish  were  the  goods  and  chattels  of  any 
person,  and  that  therefore  that  part  oCxhe  in» 
dictment  was  surplusage,  yet,  if  the  indictment 
had  been  at  common  law  for  felony,  it  was  the 
opinion  of  some  of  the  judges  that  it  should  have 
described  ichat  sort  of  a  pond  it  was,  so  that  it 
might  appear  on  the  face  of  the  indictment  that 
taking  fish  out  of  such  a  pond  was  felony.  In 
the  case  of  the  King  v.  Walford  (/>),  it  was  held 
that  at  common  law  felony  cannot  be  committed 
in  taking  oysters  off  oysterJays  in  an  arm  of  the 
sea,  though  not  produced  there,  but  brought  for 
sale.  In  consequence  of  thisdeci^on^  a  statute  (jq) 
was  passed,  rendering  such  an  offence  felony. 


'-1  -  WJW 


(o)  2  East.   PI.  Gr.  611.     AppendiZy  13f4. 
past,  Appendix,  1177.  (5)    48  Geo.  S.   c.  144. 

(p)  ^  ^sp*  Rep*  62.  poit,    post,  App«i4ix>  609* 
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n.  PENALTIES  AND  PUNISHMENTS  BY 

STATUTE. 

The  Statute  5  Geo,  3.  c,  14.  (r),  principally 
regulates  the  penalties  and  punishments  for  the 
unlawful  taking  of  fish,  and  virtualljr  repeals  se- 
veral of  the  prior  statutes.  But  as  many  of  those 
previous  regulations  are  still  in  force,  and  the 
decisions  upon  them  may  be  applicable  to  the 
more  modern  provisions,  it  is  advisable  to  take 
a  concise  view  of  the  whole  of  the  legislative  pro* 
yisions,  and  of  the  cases  that  have  arisen  upon 
them. 

The  Statute  of  Westminster  the  First  {s)  en- 
acts, '^  That  trespassers  in  ponds,  if  attainted  at 
the  suit  of  the  party,  shall  make  large  amends, 
and  shall  have  three  years  imprisonment,  and 
inake  fine  to  the  king,  and  find  surety  not  to  re- 
peat the  trespass.  This  statute  extended  to  all 
trespasses  in  ponds,  whether  they  were  within 
parks  and  other  franchises  or  not ;  and  a  party 
wa3  liable  to  punishment  for  fishing,  though  he 
took  no  fish  (t) ;  and  the  statute  did  not  deprive 
party  of  his  common  law  remedy  ( u).  But  this 
statute  is  virtually  repealed  by  subsequent  regu* 
latioos. 


(r)  Post,  Appendii:,   610  199,  200. 
to  6 15.  (0  2  Inst.  200. 

(8)  3  Edw.  1.  c.  20.  post,        («)  Year  Book,  15  Edw. 

Appendix,  357.    See  this  sta.  2.  p.  453.  post,  Appendix^ 
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The  31  Hen.  8.  c.  2.  (r)  enacts»  "That  all 
manner  of  fishing  with  any  nets,  hooks,  or  baits, 
in  any  several  pond,  stew,  or  mote,  with  an  in- 
tent to  steal  fish  out  of  the  same  in  the  night-time, 
and  the  breaking  down  the  heads  of  ponds,  shall 
be  deemed  a  felony.'*  And  the  second  section  en- 
acts, *'  That  if  any  person  shall  fish  in  the  day* 
time  in  any  several  pond,  stew,  or  mote,  with  any 
manner  of  nets,  hooks,  or  baits,  against  the  will 
of  the  owner,  not  having  any  manner  of  colour  of 
title  so  to  do,  he  shall  be  imprisoned  three 
months,  and  then  find  surety  for  his  good  beha- 
viour." But  this  statute,  so  far  as  relates  to  the 
offence  as  to  fishing  in  the  night-time,  and  break- 
ing down  the  hea(Is  of  ponds,  was  repealed  by 
the  1  Edw.  6.  c.  12.  which  repeals  all  statutes 
creating  felonies  passed  since  the  1  Hen.  8. 

The  5  Eliz.  c.  21.  6.  1.  (j^)  enacts,  "  That  if 
any  person  shall,  by  day  or  night,  unlawfully, 
without  authority,  break,  cut  down,  cut  out,  or 
destroy  any  head  or  dam  of  any  ponds,  pools, 
motes,  stagnes,  stews,  or  several  pits,  wherein 
fish  are,  or  shall  wrongfully  fish  therein,  to  the 
intent  to  destroy,  kill,  take,  or  steal  awiay  any  of 
the  same  fish,  against  the  will,  mind,  or  pleasure 
of  the  owner,  not  having  any  lawful  title  or  au- 
thority so  to  do,  and  shall  be  convicted  at  the 
suit  of  the  Queen,  or  the  party  grieved,  he  shall 
be  imprisoned  three  months,  and  pay  treble  da- 
mages to  the  party  grieved,  and  find  sureties  for 


<«)  Post,  Appendix,  38d.        Cy)  Vo§t,  Appendix,  408. 
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his  good  behaviour/*  And  the  fifth  section  en- 
ables the  party  grieved  to  proceed  for  the  reco- 
very of  his  treble  damages,  either  before  justices 
of  oyer  or  assize,  and  of  the  peace,  or  in  any 
Court  of  Record.  An  indictment  upon  this  sta- 
tute, stating  that  the  defendant's  vi  et  armis 
piscerunt  in  a  certain  fishery,  and  not  saying 
*^  without  the  licence  of  the  owner,  and  unlaw- 
fully/' was  held  bad,  on  account  of  the  insensi- 
bility of  the  word  piscerunt  (2).  But  in  a  sub- 
sequent case  {a)y  the  Court  held  that  the  insen- 
sibility of  that  word  would  not  vitiate  an  in- 
dictment^ The  offence  of  breaking  down  the 
head  of  a  pond,  with  intent  to  steal  the  fish,  ap- 
pears to  be  still  indictable  under  this  statute  (6). 

The  22  and  23  C.  2.  c-  25.  s.  7.  (c)  enacts, 
**  That  whoever  shall  use  any  casting  or  other 
net,  or  any  angle,  hair  noose,  troll,  or  spear,  or 
shall  lay  any  weirs,  pots,  nets,  fish-hooks,  or 
any  other  engines,  or  shall  take  any  fish  by  any 
means  or  device  whatever,  in  any  river,  stew, 
pond,  mote,  or  other  several  waters,  or  rivers, 
or  shall  be  aiding  or  assisting  thereunto,  without 
the  consent  of  the  owner,  he  shall  render  com- 
pensation not  exceeding  treble  damages,  and 
shall  also  pay,  not  exceeding  lOs.  to  the  use  of 
the  poor ;  and  justices  may  seize  and  destroy  the 
nets,  &c.  ;   but  the  party  may   appeal  to  the 

(s)  The  King  ▼.  Marshall,  1004. 

2  Kcb,  594.  poBt,  Appendix,  (ft)   See    obsenrations    on 

Q47,  Ross's  case,  2  East.  PL  Cr. 

(fl)  The  Queen  v.  Steer,  1067.  post,  Appendix,  1"273. 

6  Mod.  183.  post,  Appendix,  (c)  Post,  Appendix,  449. 
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quarter  sessions,  which  shall  be  final,  unles  title 
to  any  land,  royalty,  or  fishery,  is  concerned 
therein."  In  the  King  v.  Mallioson  (<f),  the  in«* 
formation  and  conviction  on  this  statute  unneces- 
sarily negatived  all  the  qualifications  required 
for  killing  game,  and  the  defendant's  being  a 
maker  of  nets,  or  owner  of  a  fishery,  or  being  a 
fisherman,  or  his  apprentice,  or  otherwise  au- 
thorized to  take  or  kill  fish,  but  merely  stated 
that  the  defendant  unlawfully  took  and  killed 
ten  trouts  contrary  to  the  form  of  the  Statute  ^ 
and  the  Court  held  the  conviction  bad  on  several 
grounds,  and  principally  for  not  shewing  that  the 
defendant  had  not  the  licence  or  consent  of  the 
owner  of  the  fishery,  or  that  the  fi? h  were  not 
his  own  ;  for  the  offence  intended  by  the  Act, 
was  the  invading  another  man's  property,  and 
not  merely  a  prohibitiou  against  unqualified  per- 
sons killing  fish,  as  under  the  Game  Laws. 

The  4  and  5  W.  &  M.  c.  23.  s,  5.  (e)  enacts, 
"  That  no  person,  except  the  owner  or  occupier 
of  a  fishery,  shall  have  or  keep  any  net,  angle, 
or  other  engine  for  tlie  taking  of  fish,  other  than 
the  makers  and  sellers  thereof  And  it  autho- 
rises "  the  owner  or  occupier  .of  any  river  or 
fishery,  and  any  person  authorized  by  him,  to 
seize,  detain,  and  keep  to  his  own  use,  every  net, 
angle,  and  other  engine,  which  he  shall  find  used, 
or  laid,  or   in  the  custody  or  possession  of  any 

(rf)2  Biirr.679.  post,  Ai>-  2279-  post,  Append.  1154, 
pendix,  1132.  See  also  the  This  was  on  h  Geo.  3.  c.  14. 
King  V.   Cordon,    4    Burr.        (e)  Post,  Appendix,  462, 
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persoQ  fishing  in  anj  river  or  fishery,  without 
the  consent  of  the  owner  or  occupier/'  It  also 
authoriaes  **  any  person,  by  warrant,  under  the 
hand  and  seal  of  a  justice  of  peace,  to  search, 
in  the  day-time,  the  houses,  out-houses,  or  other 
places,  of  any  person  prohibited  to  keep  the 
same,  and  who  shall  be  suspected  of  having  in 
his  possession  any  such  net,  angle,  or  other  en- 
gine, and  to  sei2e,  detain,  and  keep  the  same  to 
bis  own  use,  or  to  cut  in  pieces  or  destroy  the 
same.  But  this  shall  not  extend  to  fishermen 
authorized  to  fish  in  navigable  rivers,  or  waters, 
with  lawful  nets/'  Though,  in  the  enacting  part 
of  this  statute,  it  only  mentions  owner  or  occu- 
pier of  a  river  or  ^fishery  ^  yet,  from  the  recital,  it 
appears  to  have  been  the  object  of  the  legislature 
to  protect  ponds,  as  well  as  all  other  waters, 
from  depredations.  The  third  section  of  this 
statute  empowers  *•  every  constable,  head-bo- 
rough, or  tithing»man,  thereunto  authorized  by 
warrant  from  a  justice,  to  search  the  house  or 
out-houses  of  any  suspected  persons  not  qualified, 
as  therein  mentioned  ;  and  if  any  fish  shall,  on 
such  search,  be  found,  the  offender  shall  be  car- 
ried before  a  justice  of  the  peace,  and  he  do  not . 
give  a  good  account  how  he  came  by  such  fish, 
he  shall  forfeit  for  every  fish  not  less  than  5s.  nor 
exceeding  20^.,  half  to  the  informer,  and  half  to 
the  poor  of  the  parish."  The  eighth  section 
provides,  "  that  where  any  offender  shall  be 
punished  under  that  act,  he  shall  not  be  prose^ 
cated  under  any  other." 
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The  power  given  by  this  statute  to  the  owner 
of  fisheries  to  seize,  and  to  keep,  or  destroy,  the 
nets  of  persons  unqaalified  to  have  them,  and 
who  are  trespassing  in  fisheries,  appears  to  be 
still  in  force,  and  alters  the  common  law,  by 
which  we  have  seen  the  owner  of  a  fishery  could 
merely  distrain  the  nets  damage  feasant,  and 
was  liable  to  an  action  of  trespass  if  he  cut 
them  (/). 

The  9  Geo.  1.  c.  22.  {g)  makes  the  '*  stealing 
of  fish  out  of  any  river,  or  pond,  by  persons 
armed  and  disguised,  or  the  unlawfully  and  ma- 
liciously breaking  down  the  head  or  mound  of 
any  fish-pond  by  any  person,  whether  armed 
and  disguised  or  not,  whereby  the  fish  shall  be 
lost,  or  destroyed,  or  the  forcibly  rescuing  of 
such  offender,  or  procuring  such  offence  to  be 
committed,  a  felony,  without  benefit  of  clergy." 
But  with  reference  to  the  decision  upon  the  Act 
against  deer-stealing,  16  Geo.  3.  c.  30-  this  sta- 
tute, so  far  as  relates  to  the  stealing  of  fish,  is 
to  be  considered  as  virtually  repealed  by  the 
5  Geo.  3.  c.  14.,  which  inflicts  a  milder  punish- 
ment (A).  And  though  this  last  act  contains  no 
regulation   as  to  the  breaking  of  the  heads  and 


(/)     Ante,    308.— Rey.  ciouslj    cut    the  head   of  a 

nell  ▼.  Champernoon,   Cro.  pond,  &c.  to  the  forfeiture  of 

Car.  228.  post,  Append.  924.  treble  damages^  and  lOl.  to 

(g)  Post,  Appendix,  516.  the  king,   2  East  PI.  Cr." 
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mounds  of  ponds,  yet  it  seems  to  have  been  con- 
sidered, in  Ross's. case  ( z),  thit  it  virtually  repeals 
the  above  enactment  as  to  breaking  down  the 
head  or  mound  of  a  fish-pond  ;  and  Mr.  East  ob- 
serves that,  perhaps  the  bcffore*  mentioned  Statute 
of  5  Eliz.  still  affords  a  criminal  proceeding  for 
such  offence  when  committed  with  an  intent  to 
steal  the  fish(^).  In  the  Iast*mentioned  case 
it  was  also  held  that  the  breaking  down  the  head 
or  mound  of  a  fish-pond,  with  a  view  of  letting 
the  water  out,  in  order  more  effectually  to  steal 
the  fish,  was  not  an  offence  within  the  Black 
Act,  which  relates  only  to  the  maliciously  break- 
ing down  such  head,  whereby  the  fish  shall  be 
lost,  or  destroyed.  It  seems,  however,  difficult 
to  understand  how  the  5  Geo.  S.  which  we  have 
seal  contains  no  regulation  as  to  the  maliciously 
breaking  down  the  mound  of  a  pond,  can  be  con- 
sidered as  repealing  the  9  Geo.  1  •  which  creates 
the  offence. 

The  last  and  principal  statute  relating  to  of- 
fences committed  in  private  fisheries,  is  the  5 
Geo.  3.  c.  14.  (/),  which  makes  it  a  ^  felony  to 
steal  fish  out  of  any  river,  pond,  or  other  water, 
in  any  park,  or  paddock,  fenced  in  and  enclosed, 
or  any  garden,  orchard,  or  yard  adjoining  or  be* 
longing  to  any  dwelling-house,  and  subjects  the 
offender^  and  persons  aiding  and  assisting,  or  re- 
ceiving or  buying  any  such  fish,  knowing  the 


(t)  2  East.  PI.  Cr.   1067*    >-  4-  ante,  314.  8c  318.  n.g. 
post,  Appendix,  1279.  (/)  Poit,  Appendix,  ^10. 
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same  to  have  been  stolen,  to  transportatioo  for 
seven  jears."  And  the  third  section  subjects  a 
person  ^'  whotakes>  or  endeavours  to  take,  any 
fish  in  any  river  or  stream,  pond,  pool,  or  other 
water,  not  being  in  any  park,  or  paddock,  or  in 
any  garden,  orchard,  or  yard,  adjoining  or  be-» 
longing  to  any  dwdling-house,  but  being  in  any 
other  enclosed  ground f  which  shall  be  private  pro« 
perty,  to  a  penalty  of  6L  to  the  owner  of  the 
fishery  of  such  river  or  stream,  pond,  or  otiier 
water,  recoverable  before  a  magistrate,  or  by 
action  of  debt,  or  by  information  in  either  of 
the  Courts  at  Westminster;  the  action  to  be 
ccmimenced  within  six  calendar  months."  The 
fifth  section  provides,  **  ^hat  no  person  shall  be 
liable  to  the  penalties  of  the  Act  who  has  a  just 
right,  or  claim,  to  take,  kill,  or  carry  away  the 
fish."  And  the  seventh  section  provides,  ''that 
persons  convicted  under  this  Act,  shall  not  be 
liable  to  be  prosecuted  under  any  other." 

Upon  the  ^first  section  of  this  statute^  it  was 
held(m),  that  an  indictment,  charging  the  de* 
fendant  with  unlawfully  entering  the  garden  of 
A.  T.  adjoining  and  belonging  to  her  dwelling- 
house,  in  which  was  a  certain  pond  used  for  keep- 
ing fish,  and,  without  A.  T.*s  consent,  with  a 
certain  net  stealing  and  taking  out  of  the  said 
pond  a  certain  quantity  of  live  gold  and  silver 
fish,  of  the  goods  and  chattels  of  A.  T.,  against 
the  form  of  the  statute,  was  good.     For  that,  al- 

(«)    HuDdsoB'j    case,     2     pendix,  1177. 
East.  PI.  Cr.  6ii.  post,  Ap. 
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though  fish  in  an  open  pond  were  term  naturse, 
and  therefore  the  allegation  that  the  fish  were  thd 
goods  and  chattels  of  A^  T.  might  be  incorrect, 
bad  the  indictment  been  at  common  law,  yet 
that  they  might  be  rejected  as  surplusage,  the  in* 
dictment  being  in  other  respects  sufficient  upon 
this  statute*  It  should  seem,  that  if  the  right  to 
a  fishery  be  in  dispute,  and  one  of  the  contend* 
ing  parties  has  filed  a  bill  in  equity  to  establish 
his  right,  that  ^he  Chancellor  would  grant  an  in* 
junction  to  prevent  him,  at  the  same  time,  from 
prosecuting  upon  this  statute  (n). 

In  the  King  v.  Corden  (o),  a  conviction  upon 
the  third  section  of  this  statufe  was  quashed,  for 
not  shewing  that  the  fishing  was  without  the  con^ 
aent  of  the  owner ;  and  it  was  held,  that  an  alle- 
gation that  the  defendant  had  not  any  just  right 
cff  claim  to  take,  kill,  or  carry  away  the  fish,  was 
too  general,  and  not  a  sufficient  negative  of  th^ 
defendant's  having  fished  without  licence  of  the 
owner ;  though,  if  he  had  been  the  complainant, 
that  might  have  shewn  his  dissent.  In  the  case 
of  the  King  v.  Edwards  (p),  a  conviction  upon 
this  statute  was  objected  to,  on  the  ground  that  it 
did  not  state  that  the  complaint  was  made  by  the 
owner,  or  at  his  instance,  which  it  was  insisted 
was  necessary,  because  the  object  of  the  statute 
was  to  make  compensation  to  the  owner  for  ^the 
private  injury,  by  ^ving  him  the  penalty ;  and 

(fli)   Lord  Mayor  of  York     Appendix,  1154. 
T.  PlIkingtoD,  9  Mod.  27S.    .    if)    I   East.  278.   post, 
post.  Appendix,  1089.  Appendix,  1273. 

(o)   4    Barr.  3379.  pott, 
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that,  therefore,  a  magistrate  has  no  jurisdiction  to 
take  cognizance  of  a  complaint  by  a  common  in- 
former i  for  the  ifourth  section  gives  the  owner  an 
option  either  to  prosecute  before  a  magistrate  for 
the  penalty,  or  to  bring  his  action  for  it;  which 
option  would   be  taken  away  if  a  third  person 
may  elect  for  him,  against  his  consent,  to  lay  the 
information  before  a  magistrate ;  but  the  Court 
gave  no  opinion  upon  this  objection,  the  convic* 
tion  being  quashed  on  another  ground.    Another 
objection  was  taken  in  the  same  case,  upon  which, 
however,  the  Court  did  not  decide,  namely,  that 
the  evidence  of  a  third  person,  stated  to  prove 
that  the  fishing  was  without  the  consent  of  the 
owner,  ought  not  to  have  been  received,  since  no 
third  person  could  swear  positively  to  that  fact. 
And  the  decision  (g)  upon  the  Act  against  hunt- 
ii^g  deer,  if  the  same  words  had  been  use/l,  seems 
in  some  measure  to  countenance  this  objection  ; 
for  it  was  there  held  that,  to  support  an  indict- 
ment for  coursing  deer  in  an  enclosed  ground,  it 
is  necessary,  on  the  part  of  the  prosecution^  to 
call  the  owner  of  the  deer  as  a  witness,  to  prove 
that  he  did  not  give  his  consent  to  the  priscmer 
to  course  them.     But  if  both  these  objections 
(upon  which  we  have  seen  the  Court  gave  no 
opinion )  were  to  prevail,  this  difficulty  would  en- 
sue, that  as  the  statute  requires  the  conviction  to 
be  founded  on  the  oath  of  one  or  more  credible 

witness  or  witnesses,  and  also  gives  the  penalty  (o 

'  — — < 

(q)    Rex    T.    Rogers,    2     1360. 
Camp.  654.  posf^  Appendix| 
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the  owner,  and  as  it  is  now  settled  that  an  in- 
former, or  party,  to  whom  a  penalty  is  given,  is 
not  in  general  a  credible  witness  (r),  no  conviction 
on  this  statute  before  a  magistrate  could  take 
place.  But  there  appears  to  have  been  a  misap- 
prehension in  supposing  that  it  is  necessary  to 
shew  in  the  information,  or  by  evidence  on  the  . 
part  of  the  informer ^  on  the  5  Geo.  3.  c.  14. 
that  the  fishing  was  without  the  consent  of  the 
owner.  For  though  such  consent,  if  proved  by 
.  the  defendant,  would  undoubtedly  constitute  a 
defence,  yet  the  third  section  omits  the  words, 
*'  without  the  consent  of  the  owner  or  owners 
thereof,''  which  are  in  the  first  section,  and 
which  are  also  to  be  found  in  the  seventh  section 
of  the  22  and  23  C.  2.  c.  25.  And  it  is  probable 
that  the  decision  in  the  King  v.  Mallinson  (^), 
upon  the  last^mentioned  statute,  induced  the  le« 
gislature  purposely  to  omit  those  words  in  the 
third  section  of  the  5  Geo.  3.  c.  14.  Hence  it 
should  seem  that  the  information  should  be  by 
the  owner  of  the  fishery,  or  at  his  instance,  aiid 
that,  in  strictness,  it  is  not  necessary  for  him  to 
prove  that  he  did  not  consent,  because  that  will 
be  presumed  till  the  contrary  be  shewn.  The 
defendant  will,  however,  be  at  liberty  to  excul- 
pate himself,  by  shewing  an  authority  from  the 
owner.  It  must,  however,  be  confessed,  that  in 
the  #  before-mentioned  case  of  the  King  v.  Cop- 
den  (/)  the  Court. seem  to  have  considered  it  ne- 

<r)  Ante,  199.  (')    ♦  Btirr.  2279.   poit, 

(«)  2  Barr.  679.  poit^  Ap.    AppeDdiz,  1154. 
peiidiK^ll32. 
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cessary  that  it  should  appear  that  the  owner  did 
not  consent  to  the  fishing ;  and  therefore  it  is  at 
least  prudent,  in  support  of  an  information  upon 
this  section  of  the  statute,  to  be  prepared  to 
prove  that  the  owner  did  not  consent,  and  to 
establish  that  fact,  as  well  by  the  testimony  of 
the  owner  as  of  some  other  disinterested  person, 
and  to  state  such  evidence  in  the  conviction. 

A  conviction  upon  this  statute  must,  like  alt 
others,  expressly  shew  the  offence  to  have  bees 
committed  witiiin  the  jurisdiction  of  the  convict- 
ing magistrate.  And  therefore  a  conviction  fof 
fishing  without  the  consent  of  the  owner,  in  par€ 
of  a  certain  stream,  ''which  runneth  between  B.» 
in  the  parish  of  A.,  in  thecounty  of  W.,  and  C,  in 
the  same  parish  and  county,''  was  quashed,  because 
it  did  not  appear  that  the  intermediate  course  of 
the  stream  between  the  two  termini,  in  which  the 
offence  was  alleged  to  be  committed,  was  in  the 
county  of  W.  ;  and  the  Court  said  they  could 
not  presume  that  the  place  where  the  offence 
was  committed,  was  within  the  jurisdiction  of  the 
convicting  magistrate,  but  it  must  expressly  so 
appear,  and  that  it  did  not  follow  that  tlie  inter*- 
mediate  course  of  the  stream  was  in  the  same 
county  with  the  two  termini  mentioned,  the  fact 
being  often  otherwise.  Under  the  sixth  section 
of  this  statute,  it  was  held,  in  the  case  of  Kin- 
nersley  v-  Orpe  (u)  that  «  person  who  fishes,  in 
a  fishery  bekmging  to  another,  but  to  which  he 


""■■■■■■■''■■■'"■■        '       ■  1    I     ■  ■  nil  ^1^— i^ii^i^— > 

(«)  Dougl.  917.  pott,  Appendix,  1170.' 
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has  a  claim  for  the  purpose  of  giving  occasion  to 
an  action  to  try  the  right,  is  not  liable  to  the 
penalty.  And  Buller,  J.  observed,  that  if  the 
words  *'  just  right  or  claim/'  were  to  be  con* 
strued  as  requiring  an  incontrovertible  title  to  the 
fishery,  the  clause  of  exception  must  be  read 
right  and  claim,  instead  of  right  or  claim,  which 
would  be  contrary  to  the  words  and  meaning  of 
the  statute.  But  with  reference  to  the  determi- 
nations upon  the  qualification  of  a  lord  of  a 
manor  (x),  it  should  seem  that  the  party  claim- 
ing the  right  must  at  least  have  some  colour  of 
title  to  the  fishery. 

In  other  respects  the  proceedings  by  action  (y), 
information  in  the  Courts  at  Westminster  fz)^ 
and  by  conviction  before  a  magistrate  (a),  are 
affected  by  the  same  rules  as  those  relating  to  the 
recovery  of  penalties  for  offences  against  the 
Game  Laws. 


(x)  Ante,  40,  7.  (z)  Ante,  185  to  189. 

(y)  Ante,  172  to  184.  (a)  Ante,  189  to  329. 
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EXTRACTS  FROM  MAGNA  CHARTA,         a,  D.  iw. 
MADE  A.  D.  1215. 

CONFIRMED  BY  9  HBN.  III.   AND  S5  EDW.  I. 

See  the  Charter  as  granted  by  King  John^  A*  D. 

1215^  in  1  Vol.  Rap.  Hist.  England^  885,  and  as  con* 

firmed  by  Edmard  I.  m  1  Vd.  Statutes  at  Large^  p.  L 

BBFENDINO   OF   BANKS. 

]N^o  banks  shall  be  defended  from  henceforth^  but  snch 
as  were  in  defence  in  the  time  of  King  Henry  our  grand*  • 
father,  by  the  same  places  and  the  same  bounds  as  thej 
were  wont  to  be  in  his  time.    {See  Commtnts  on  this 
Chapter y  2  Inst.  30.) 

IN  WHAT  PLACES  WEARS  SHALL  BE  PUT  DOWN. 

All  wears  from  henceforth  shall  be  utterly  put  down 
by  Thames  and  Medway >  and  through  all  England,  ex* 
cept  by  the  sea-coast.  (Confirmed  and  amended  by  12 
Edw.  i.  c.  7.—See9  Inst.  38.— 10  Co.  138.— IS  Co.  35.) 


CHARTA  FORESTiE. 

AS  MADE  A.  D.  1215.    AND  CONFIBMBD  BT  9  HBN.  IIK 
28  EBW.  1.  ANB  52  HEN.  3.  C.  5. 


See  the  Charter  of  Forests  granted  by  King  John^ 
with  notes  in  1  Rapines  Hist.  England^  294,  and  as  con- 
fimed  by  Edw*  l.inl  Vol.  Statutes  at  Large^  p.  11. 
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A.  D.  1215.   CAP.  I.   CERTAIN  GROUNDS  SHALL  BE  DISAFFORESTED. 

Forests  to  be  We  will  that  all  forests,  which  King  Heniy  our 
^safforested,g^j^^jg^^,j^^  aflForestcd,  shall  be  viewed  by  good  and 

lawful  men.  And  if  he  have  made  forest  of  any  other 
wood  more  than  of  his  own  demesne,  whereby  the  owner 
of  the  wood  hath  hurt,  forthwith  it  shall  be  disafforested* 
And  if  he  have  made  forest  of  his  own  wood,  then  it 
shall  remain  forest,  saving  the  common  of  herbage,  and 
of  other  things  in  the  same  forests,  to  them  which  before 
were  accustomed  to  have  the  same.  (  Vid,  4  Co,  Inst. 
306.  Jurisdiction  of  Forest  Courts  per  totum,  3  Buls* 
913.) 

CAP*  U.   WHO  ARE    BOUND  TO   IH^   SUMIfONS  OP   THE 

FOREST* 

Wlio  are  Men  that  dwell  out  of  the  forest  from  henceforth  shall 

summons  of  not  come  before  ihejuslicers  of  our  forest  by  common 
the  forest.     Summons,  unless  they  be  impleaded  there,  or  be  sureties 

Ibr  some  others  that  were  attached  for  the  forest.    (Co, 

Jnst,  9 par.  910.) 

CAP.    III.    CERTAIN    WOODS    MADE    FOREST    SHALL   BE 

DISAFFORESTED. 

What  woods  AH  woods  which  have  been  made  forest  by  King 
restwi.  Hichard  our  uncle,  or  by  King  John  our  father,  until 

our  first  coronation,  shall  be  forthwith  disafforested,  un- 
less it  be  our  demesne  wood. 

CAP.  lY.    NO  PURPRESTURE,  WASTE,  OR  ASSERT  SHALL 

BE  MADE  IN  FORESTS. 

Persons  hav-     All  archbishops,  bishops,  abbots,  priors,  earls,  barons, 

forests  freed  knights,  and  other  our  freeholders  j  which  have  their 

preTtures^^  in  forests,  shall  have  their  woods  as  they  had 

them  at  the  first  coronation  of  King  Henry  our  grand* 

fatheri  so  that  they  shall  be  q^it  for  ever  of  all  purpres- 
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tureSy  wastesi  and  asserts,  made  in  those  woods  after  th^t  A.  D.  isi5. 
iime,  until  the  beginning  of  the  second  jear  of  our  cp* 
lonation :  and  those  that  from  henceforth  do  make  pur- 
.presture  without  our  licence,  or  waste  or  assert  in  the 
same,  shall  answer  unto  us  for  the  same  wastes,  pur- 
ptestiires,  and  asserts*    (4  Co.  InsU  307.) 

CAP.  y^     WHEN  RANGERS  SHALL  MARE  THEIR  RANGE 

IN   THE  FOREST. 

Oar  rangers  shall  go  through  the  forest  to  make  When  ranj;es 
range,  as  it  hath  been  accustomed  at  the  time  of  the  first  ^^  ^  ^^  ^' 
coronation  of  King  Henry  our  grandfather,  and  not 
ptherwise. 

CAP.  VI.     LAWING  OF  DOGS   IN  FORESTS. 

The  enquiry  or  view  for  lawing  of  dogs  within  our  lowing  of 
forest  shall  be  made  from  henceforth  when  the  range  is  ^3^3/" 
made,  that  is  to  say,  from  three  year  to  three  year,  and 
then  it  shall  be  done  by  the  view  and  testimony  of  lawi- 
.fal  men,  and  not  otherwise.  And  he  whose  dqg  is  not 
lawed,  and  so  found,  shall  pay  for  his  amerciament  three 
shillings.  And  from  hexM^eforth  no  oxe  shall  be  taken 
for  lawing  of  dc^s.  And  sudi  lawing  shall  be  done  by 
the  assize  commonly  used,  that  is  to  say,  that  three  claws 
of  the  fore  foot  shall  be  cut  ofi*  by  the  skini  But  from 
henceforth  such  lawing  of  dogs  shall  not  be,  but  in  places 
where  it  (lath  been  accustomed  from  the  time  of  the  first 
coronation  of  the  foresaid  King  Henry  our  grandfather, 
(4  Co.  /l2i^  S89.  and  SOS.) 

CAP.  VII.     IN    WHAT  CASPS  ONLY   GATHERING   SHALL 

BE  IN  FORESTS. 

No  forester  or  bedel  from  henccfoith  shall  make  scotal, To  prevent 

^11  1      u  •  « extortion  by 

or  n^her  garbe,  or  oats,  or  any  corn,  lamb,  or  pig,  nor^^^^j^j^^  ^j, 
shall  make  any  gathering,  but  by  the  view  and  oath  of 
the  twelve  ra^gars^  when  they  shall  make  their  range. 

[b2] 
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A.  T).  isi.5.  So  many  foresters  shall  be  assigned  to  the  keeping  of  the 
forests,  as  reasonably  shall  seem  sufficient  for  the  keep* 
ing  of  the  same.  (Enforced  by  St  25  Ed.  3.  St.  5. 
c.  7.     See  4t  Inst.  892.) 

CAP.  VIII.    WHEN  SWAKIMOTES   SHALL  BE  KEFT,   ANE 
WHO  SHALL   REPAIR  TO  THEM. 

^vhen  and  «  No  swanimote  from  henceforth  shall  be  kept  within 
swanimotes  ^^^  ^^^  realm,  but  thrice  in  the  year,  viz.  the  b^in- 
shall  be  kept,  ntng  of  fifteen  days  afore  Michaelmas,  when  that  our 
attend  them,  gest-takers  or  walkers  of  our  woods  come  together  to 
take  agestment  in  our  demesne  woods  ;  and  about  the 
Feast  of  St.  Martin,  when  that  our  gest*takers  shafl 
receive  our  pawnage.  And  to  these  two  swanimotes 
shall  come  t(^ther  our  foresters,  vierders,  gest-takers, 
and  none  other  by  distress.  And  the  third  swanimote 
shall  be  kept  in  the  b^inning  of  fifteen  days  before 
the  Feast  of  St.  John  Baptist,  when  that  our  gesC-> 
takers  do  meet  to  hunt  our  deer.  And  at  this  swanimote 
shall  meet  our  foresters,  vierders,  and  none  other  by  dis- 
tress. Moreover,  every  forty  days  through  the  year, 
our  foresters  and  vierders  shall  meet  to  see  the  attach- 
ments of  the  forest,  as  well  for  green-hue  as  for  hunting, 
by  the  presentments  of  the  same  foresters,  and  before 
them  attached.  And  the  said  swanimotes  shall  not  be 
kept,  but  within  the  counties  in  which  they  have  used 
to  be  kept.    (4  Co.  Inst.  289.  and  SIS.  316.) 

CAP.  IX.   WHO   MAY  TAKE  AGISTMENT  AND  PAWNAGE 

ft 

IN  FORESTS. 

Liberty  to  Every  freeman  may  agest  his  own  wood  within  our 
use  woods,  forest  at  his  pleasure,  and  shall  take  his  pawnage.  Also 
we  do  grant,  that  every  freeman  may  drive  his  swine 
freely  without  impediment  through  our  demesne  woods, 
to  agest  them  in  their  own  woods,  or  else  where  they 
will.    And  if  the  swine  of  any  freeman  lie  one  night 
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within  otir  forest,  there  shall  be  no  occasion  taken  there*  a.  d!  isi5. 
<rfi  whereby  he  may  lose  any  thing  of  his  own,  ' 

» 

CAP.  X.    PUNISHMENT  FOR  KILLING  THB  KING's  DEER. 

No  man  from  henceforth  shall  lose  either  life  or  mem-  The  punish- 
ber  for  killing  of  our  deer :  but  if  any  man  be  taken,  kiSTnifof  the 
and  convict  for  taking  of  our  venison,  he  shall  make  a  king's  deer. 
grieyons  fine,  if  he  have  any  thing  whereof:  and  if  he 
have  nothing  to  lose,  he  shall  be  imprisoned  a  year  and 
a  day.    And  after  the  year  and  day  expired  (if  he  can 
find  sufficient  sureties)  he  shall  be  delivered  ;  and  if  not, 
he  shaU  abjure  the  realm  of  England.    {St.  1  Ed.  S. 
St.  1.  c.  8.     1  Hen.  6.  c.  7.    4  H.  7.  c.  6.    3  Ed.  1. 
c.  SO.    7  Rich.  S.  c.  A.     Segist.  fo.  80.  4  Co.  Inst. 
313.) 

CAP.  XI.    ▲    NOBLEMAN   MAY    KILL    A   DEER    IN   THB 

FOREST. 

« 

Whatsoever  archbishop,  bishop,  earl,  or  baron,  com- when  noble- 
to  us  at  our  commandment,  be  passing  by  our  forest,  it  ][?^"^^*|:  ^^^^ 


shall  be  lawful  for  him  to  take  and  kUl  one  or  two  of  our  the  king's 
deer,  by  view  of  our  forester,  if  he  be  present,  or  else  he  ^^®*  * 
shaU  cause  one  td  blow  a  horn  for  him,  that  he  seem  not 
to  steal  our  deer.    And  likewise  they  shall  do  returning 
from  us,  as  it  is  aforesaid.    (4  Inst.  909.) 


CAP.  XII.     HOW    A  FREEMAN    MAY  USE    HIS    LAND  IK 

THE  POREST. 

Every  freeman  from  henceforth  without  danger  shall  How  a  free- 
make  in  his  own  wood,  or  in  his  land,  or  in  his  water,  JJ^^^j^j^^^^ 
which  he  hath  within  our  forest,  mills,  springs,  pools,  in  the  forest, 
marl-pits,  dikes,  or  arable  ground,  without  inclosing 
that  arable  ground,  so  that  it  be  not  to  the  annoyance  of 
any  of  his  neigjbibours. 
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A.  D.  1S15.  CAP.  XIII.    HOW  A   FRB&MAN   MAT   USE   HIS  LAND  IK 

THE  FOREST. 

Freeman  Ererj  freeman  shall  have  ifiihia  bis  own  woods^ 

roay  have  ay ries  of  hawks^  sparrow-hawks,  falcons,  eagles,  and  he* 
honey  in  his  rons  ;  and  shall  have  also  the  honey  that  is  found  witliitt 
^^*-  his  woods. 


Who  may 
take  chimi- 
nage  or  toll 
in  a  forest, 
for  what 
cause,  and 
how  much. 


A  pardon  of 
ottt-lawt  of 
trespass 
within  the 
forest. 


CAP.  XIT.    WHO  SfAY  TAKE  CHIMIKAOE  OR  tOl/L  IV  A 
FOREST,  FOR  WHAT  CAUSE,   AND  HOW  MUCH. 

No  forester  from  henceforth,  which  is  hot  forester  in 
fee,  paying  to  us  rent  for  his  bailiwick,  shall  take  any 
chiniinage  or  toll  within  his  bailiwick.  But  a  forester 
in  fee,  paying  us  rent  for  his  bailiwick,  shall  take  chi- 
minage,  that  is  to  say,  for  carriage  by  catt  the  half  year 
two  pence,  and  for  another  half  year  two  pence,  fbr  an 
horse  that  beareth  loads,  every  half  year  an  halfpenny^ 
and  by  another  half  year  half  a  penny ;  and  but  of 
those  only  that  come  as  merchants  from  without  his 
bailiwick,  by  licence  to  buy  boskes,  timber,  baric,  ooal, 
within  his  bailiwick,  aad  to  scil  it  again  at  their  plea* 
siure ;  but  for  none  other  carriage  by  cart  chiminage 
shall  be  lak^.  Nor  chiminage  shftU  not  be  taken  but 
in  siicik  places  only  where  it  hath  been  used  to  be. 
Those  which  bear  upon  their  backs  brushnieat,  bark, 
or  coal  to  sell,  thdUgh  it  be  their  living,  shall  pay  no 
chiminage  to  our  foresters,  except  they  take  it  within 
our  demesne  woods.     (See  4  Inst.  306.) 

CAP.  XV.    PARDON  Ot  OtJttXWS  OF  TRESPASS  WITHIN 

THE  t^ORfiST. 

Aft  fliat  be  out-lawed  ftlr  the  fttest  only,  since  the 
time  of  Kitig  Henry  our  gt^ifdfttter,  until  our  first  co* 
ronatioh,  sball  come  to  otif  peaod  Xvlthont  let,  and  shall 
find  to  us  sureties,  thut  from  henceforth  Hiey  shall  n#l 
trespass  unto  us  within  our/orests« 


APPENDIX.  S57 

CAF.    XVI..    HOW    FLKA   OP   T»£    FORRSt     9IIALL     BB  A.  D.  1215. 

HOI^D&N. 

No  constable,  castelan^  or  tmy  otberi  shall  hold  plea  of  How  the 
forest,  neither  for  green-hue  nor  hunting;  bat  ererj fbr^st" ^^^f 
forester  in  fee  shall  make  attachments  for  pleas  of  forest,  ^^  Golden. 
as  well  for  green^hne  as  huntkig,  and  shall  present  tiiems. 
to  thcTierders  of  the  provinces.    And  when  they  beg"*^"*^^^**^ 
enrolled  and  inclosed  nndtr  the  seats  of  the  vietders,c.3. 
they  shall  be  presented  to  our  chief  jasticen  <rf*our  fo^ 
rest,  when  they  shall  come  into  those  parts  to  hold  tlie 
pleas  of  the  forest,  and  bdbre  them  they  shall  be  de» 
tennined.     And  these  Uberties  of  the  forest  we  have 
granted  to  all  men,  saving  to  archbishops,  bisiiops,  ab* 
bots,  priors,  earls,  barons,  knig;hts,  ami  to  other  persons, 
as  well  spiritual  as  temporal,  templars,  and  hospitallers, 
their  liberties  and  free  customs,  as  well  within  the  foresl 
as  without,  and  in  warrens  and  other  places  which  they 
have  had.    All  these  lifoetttes  and  castoms,  we,  S^c.  a^ 
^  followeth  in  the  end  of  the  Great  Charter ,  and  we  do 
confirm  and  ratify  these  gifts,  Src.  (as  in  the  end  of 
the  Great  Charter.)  See  4 Co.  Inst.  289.  and i9l.  315. 


STAT,  mehton,  so  hen.  3.  c.  11.  a.  n.  1235.         a.D.  12S5. 
Concerning  trespasses  in  parks  and  ponds,  it  is  not  Lords  shall 
yet  discussed  :  for  the  lords  demanded  the  imprison-  offenders  at " 
ment  of  such  as  they  should  take  in  their  parks  and  then- own 
ponds  in  their  own  prisons,  which  the  king  denied.  tj.egp^3g^3  ^^ 

Wherefore  it  is  deferred.     (Co.  Inst.  2 par.  100.)        their  parks 

^  and  ponds. 


-  .1 -* — ^.--^  -■    .-  -fc»...  ^ — ^^^— _^ 


STAT.  WESTM.  1.    3  EDW.  1.   C.  20.  ANNO  DOM.  1275.     A.  D.  1975. 

It  is  provided  also  for  trespassers  in  parks  and  ponds,  The  punisb- 
tblit  if  any  be  tlicr^  attainted  at  the  aait  of  the  parly>  fiances  com-' 
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A.  D.  1275.  great  and  large  amends  shall  be  awarded  according  to  th« 
mitted  in      trespass,  and  shall  have  three  years  iniprisonnient,  and 

parks  and         ^.,,         ,       ^  .,.«.  *^m     % 

ponds.  ^fter  shall  make  fine  at  the  kmg*s  pleasure  (if  he  have 
whereoO  and  then  shall  find  good  surety,  that  after  he 
shall  not  commit  like  trespass.  And  if  he  have  not 
whereof  to  make  fine,  after  three  years  imprisonment, 
he  shall  find  like  surety :  and  if  he  cannot  find  like 
surety,  be  shall  abjure  the  realm.  And  if  any  being 
guilty  thereof  be  fugitive,  and  have  no  land  nor  tene* 
ment  sufficient  (whereby  be  may  be  justified)  so  socm  as 
the  king  shall  find  it  by  enquest,  he  shall  be  proclaimed 
from  county  to  county ;  and  if  he  come  not,  he  shall  be 
out-lawed.  It  is  provided  also  and  agreed,  that  if  none 
»  do  sue  within  a  year  and  a  day  for  the  trespass  dooey 
the  king  shall  have  the  suit.  And  such  as  be  found 
guilty  thereof  by  lawful  enquest,  shall  be  punished  in 
like  manner  in  all  points  as  above  is  said.  And  if  any 
such  trespasser  be  attainted,  that  he  hath  taken  tame 
beasts,  or  other  thing  in  the  parks,  by  manner  of  rob- 
bery, in  coming,  tarrying,  or  returning,  let  the  common 
law  be  executed  upon  him,  as  upon  him  that  is  attainted 
of  open  theft  and  robbery,  as  well  at  the  suit  of  the  king, 
as  of  the  party.  (Stai.  9  H.  3.  Stat.  2.  c.  10,  11. 
altered  hy  I  Ed.  3.  Stat.  1.  c.  8.  and  see  S/.  1 
H.  7.  c.  7.  which  makes  hunting  in  parks^  dUguisedy 
felony.) 


A.  D.  1365.    STAT.  WESTM.   2.   C.   47.     ANNO  13   EDW.  1.     STAT.    3. 

ANNO    DOM.    1285. 


The  penalty  It  is  provided  that  the  waters  of  Humber,  Owse, 
monsatccr-  Trent,  Done,  Aire,  Derewent,  Wherfe,  Nidd,  Yore, 
^e"  '^^'  ^^  Swale^Tese,  Tine,  Eden,  and  all  other  wateis  (where- 
in salmons  be  taken)  within  the  kingdom,  shall  be 
in  defence  for  taking  salmons  from  the  Nativity  of  our 
Lady  unto  St.  Martin's  day.  And  that  likewise  young 
salmons  shall  not  be  taken  nor  dertroyed  by  nets^  nor 
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by  other  engines  at  millpools,  from  the  midst  of  April  a.D.  1283. 
unto  the  Nativity  of  St.  John  Baptist.  And  in  places 
where  such  rivers  be,  there  shall  be  assigned  conservators 
of  this  statute,  which  being  sworn,  shall  oftentimes  see  and 
iaqaife  of  the  offenders  :  and  for  the  first  trespass  they 
shall  be  punished  by  burning  of  their  nets  and  engines : 
and  for  the  second  time,  they  shall  have  imprisonment 
for  a  quarter  of  a  year:  and  for  the  third  trespass,  they 
shall  be  imprisoned  a  whole  year :  and  as  their  trespass 
incieaseth,  so  shall  the  punishment.  (Confirmed  by 
13  R.  2.  si.  L  c.  19.  17  R.  2.  c.  9.  St.  25  H.  8. 
c.  7.  and  see  2  Inst.  477.) 


STAT.     ])£    MALEFACTORIBU8     IN    PARCIS,     ANNO    21  /\.  D.  1S93. 
£DW.    L    STAT.    2«    ANNO    J>OM.    1293. 

To  the  intent  that  trespassers  in  forest,  chases,  parks,  in  what 
and  warrens,  may  more  warily  fear  hereafter  U}  enter  ^Jf^f^^i 
and  trespass  in  the  same  than  they  have  heretofore,  our  fenders  in 
Lord  the  King  at  his  parliament  after  Easter  the  twenty-  chases'  or 
first  year  of  his  reign,  at  the  instance  of  the  nobles  of  his  warrens^ 
realm,  hath  granted  and  commanded  to  be  from  hence-  jn  what  not. 
forth  firmly  observed,  that  if  any  forester,  parker,  or^-^^*^' 
warrenor,  shall  find  any  trespassers  wandering  within  hb  eo  Hen.  s. 
liberty,  intending  to  do  damage  therein,  and  that  will^  j^^^  ^ 
not  yield  themselves  to  the  foresters,  warrenors,  ore  so. 
parkers,  after  hue  and  cry  made  to  stand  unto  i^QCo!t3%i 
peace,  but  do  continue  their  malice,  and  disobeying  the  i  Hf».  r. 
king's  peace^  do  flee,  or  defend  themselves  with  force 
and  arms :  although  such  foresters,  parkers,  and  warren- 
otSy  or  any  other  coming  in  their  company,  and  aid- 
lag  such  foresters,  parkers,  and  warrenors  in  the  king's 
peace,  do  kill  any  offender  or  oflfenders,  being  so  found, 
either  in  arresting  or  taking  them,  or  any  of  them,  they 
shall  not  be  troubled  upon  the  same  before  the  king  and 
hia  justiees,  or  bdRxe  any  other  the  king's  bailifis,  or 
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A.  D.  1203.  any  other  within  toy  franchise  or  without ;  nor  shall 
lecse  for  s6  doing  either  life  or  limb,  or  snflfer  any  ether 
punishment,  but  shall  enjoy  the  king's  peatie  as  they 
did  before. 

II.  Notwithstanding,  let  all  such  foresters,  park<^, 
warrenors,  and  all  other  beware,  that  by  reason  of  any 
malice,  discord,  debate,  or  other  evil  will  or  hatred,  had 
beforetime,  they  do  not  maliciously  pretend  against  aay 
person  passing  through  their  liberties,  that  they  came 
thither  for  to  trespass  or  misdoe,  when  of  truth  they  did 
nothing  nor  were  not  found  as  trespassers,  or  intendii^ 
to  trespass,  and  so  kill  them :  for  if  they  do,  and  be 
convicted  thereupon,  the  death  of  such  persons  shall  be 
inquired,  and  execution  shall  be  done  in  like  manner,  as 
is  done  for  other  of  the  king's  subjects  standing  in  his 
peace,  and  like  as  it  ought  to  be  done  of  right,  and  ac- 
cording to  the  law  and  custom  of  our  realm. 


A.  D.  1305.      ORDINATIO    FORESTS,    MADE   33    EDW,    1.    STAT.  5. 

ANNO    DOM.    1305. 

They  whose  Whereas  certain  people  that  be  put  out  of  .the  forest 
disalFoTestcd  ^Y  ^^  purtiew,  and  by  the  grant  of  our  Lord  the  King 
shall  Dot       have    made   request    at   this  parliament,    that  they 

have  coin-  «^  ^  .^ 

mon  or  other  might  be  acquitted  of  their  charge,  and  of  things  that 
casement  in  ||jg  foresters  demand  of  them,  as  they  were  wont  to  be : 
They  which  our  Lonl  the  King  answers,  first,  that  where  he  ha^ 
tliei/tv^Ss  P^"*^  purliew,  that  he  is  pleased  that  it  should 
into  the  to-  stand,  in  like  manner  as  it  was  granted,  albeit  that  the 
have  com-  thing  was  sued  and  demanded  in  an  evil  point.  Never* 
mon  as  they  theless  he  wilieth  and  intendeth,  that  all  his  demean 

had  before.    ,.,  i«»/,  ^.• 

lands,  wheresoever  they  be,  that  have  been  of  the  crown^ 
being  returned  by  way  of  escheat  or  otherwise,  siiafl 
have  estate  of  free^chase  and  free- warren,  and  iA  sneh 
manner  shall  be  saved  and  kept  to  his  use  for  aH  manner 
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of  beasts,  and  for  all  manner  of  things  that  pleaseth  a.  D.  i905. 
him.  And  in  right  of  them  that  hare  lands  and  tenc- 
laents  disaflbrested  for  the  said  purKew,  and  snch  as 
demand  to  have  common  within  the  bounds  of  forests, 
the  intent  and  will  of  our  Lord  the  King  is,  that  from 
henceforth  (where  purliew  is)  thej  may  claim  to  be  quit 
of  charge  of  the  forests.  And  whereas  the  king's  beasts 
cannot  have  their  haunt  and  repair  upon  the  ground  dis- 
afforest^,  as  thej  had  so  long  as  thej  were  within  the 
forests,  that  such  folk  shall  not  hare  common,  nor 
other  easement  within  the  bounds  of  the  woods,  nor  of 
the  lands,  the  which  remain  in  forest ;  but  if  any  of 
them  that  be  disafforested  by  the  purliew,  wonid  rather 
be  within  the  forests  as  they  were  before,  than  to  be  out 
of  the  forest  as  they  be  now :  it  pleaseth  the  king  vciy 
well,  that  they  shall  be  received  thereunto,  so  that  they 
ibay  remain  in  their  ancient  estate,  and  shall  have  com- 
mon and  other  easement,  as  well  as  they  had  before* 
Whereupon  our  Lord  the  King  willeth  and  command- 
eth,  that  his  justices  of  tlie  forest  on  this  side  Trent, 
and  beyt»nd  Trent,  in  like  manner  shall  keep  and  hold, 
and  cause  to  be  kept  and  holden  straitly  the  aforesaid 
points  within  their  liberties,  in  the  form  above-men- 
tioned. (See  16  Car.  1.  c.  16.  s.  9.     2  Co.  Inst.  303.) 


OHDINATIO    FORKSTJI,    MADE    ANNO   34.    EDW.    1.      A.  D.  1306. 
STAT.  6.     ANNO  DOM*    1906. 

1 .  First,  We  have  ordained  for  ourselves  and  our  heirs.  How  oflFences 
that  as  to  all  trespasses  hereafter  to  be  done  in  our  forests  of  ^^^^5^  gj,aii 
green -h ugh,  and  of  hunting,  the  foresters  within  whose  be  presented. 
bailiwicks  such  trespasses  shall  happen  to  be  committed, 
shall  present  the  same  at  the  next  swanimote,  before  the 
foresters,  vierders,  regarders,  agistors,  and  other  mini- 
sters of  the  same  forest ;  and  upon  such  presentations 
there  before  the  foresters,  vierders,  and  all  other  mini- 
sters aforesaid,  by  the  oath  as  well  of  knights  as  of  other 
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A.  D.  1S06.  lawful  and  lionest  men,  not  suspected,  of  the  nearest 
parts  where  the  trespass  so  presented  shall  be  done,  the 
truth  of  the  matter  shaTl  be  lawfully  enquired  of;  and, 
the  truth  so  enquired  of,  the  same  presentations  by  the 
common  accord  and  assent  of  all  the  ministers  aforesaid, 
shall  be  solemnly  confirmed  and  sealed  with  their  seals. 
And  if  an  indictment  be  in  any  other  manner,  it  shall 
be  adjudged  void. 

An  officer         H .  And  if  it  happen  any  of  the  said  foresters,  r^ard- 

4ying  orbe-  ^^  ^^  other  ministers  of  the  same  forests  do  die,  or  by 
ing  absent,         '  9         j 

another  shall  sickness  or  other  means  be  hindred,  whereby  he  cannoft 

of  the  same  forest,  or  his  lieutenant,  shall  put  another  in 
his  place ;.  so  that  the  indictment  may  be  made  by  all  in 
form  aforesaid.     And  that  the  officers  which  are  to  be 
placed,  shall  be  put  in  as  heretofore  it  hath  been  used  to 
he :  except  the  vierderers,  who  shall  be  ordained  by 
election  and  by  our  writ. 
No  forester       UI.  And  we  will  that  none  of  the  foresaid  ministers 
***  aV^rv"*  shall  hereafter  be  put  in  any  assises,  juries,  or  enquests 
to  be  taken  without  the  forest.     Regist.  Brev.  fo.  183. 
The  punish-      ^  V*.  And  if  there  be  any  surcharge  found  of  the  forest* 
ment  of  offi-  g^s,  or  by  such  other  as  take  upon  them  to  be  officers  of 
oharging  the  the  forest,  such  surchargers  shall  be  removed  and  impri- 
fomt  soned  according  to  the  discretion  of  the  justice  of  the 

forest,  or  his  lieutenant:  and  they  by  whom  they  were 
placed  shall  be  also  punished  at  our  pleasure.    And  at 
every  swanimote  inquisition  shall  be  made  of  surcharges 
of  foresters,  and  other  ministers  of  the  forest,  and  of 
their  oppressions  done  to  our  people ;  and  reformation 
and  punishment  shall  be  done,  as  it  is  ordained  be- 
fore. 
Qiounds  dis-     ^*  ^  touching  them  that  committed  trespasses  ofgreen- 
afibrested.     hugh  or  hunting,  at  such  time  as  the  forest  was  disaf^ 
forested  :  we  will  that  those  offences  shall  be  pardoned, 
taring  such  trespasses  whiQh  were  committed  in  that 
S 
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part  which  doth  remain  forest :  yet  so,  as  that  the  hedges  a.  D,  isoe. 
and  ditches  made  in  the  mean  time  shall  be  wholly  cast 
down,  removed,  and  avoided :  saving  onr  arrentations, 
which  we  will  have  remain  according  to  the  assise  of  the 
forest.  The  wood  which  is  felled  and  cut  down  shall  be 
removed,  and  the  wood  which  is  standing  shall  remain 
in  the  forest.  And  if  any  such  wood  yet  standing  be 
sold,  it  shall  remain  in  the  forest,  and  the  seller  shall 
satisfie  the  buyer  according  to  the  quantity  of  the  wood 
standing  in  the  forest,  and  so  sold  in  the  mean  time,  as 
he  received  of  him. 

yi.  We  will  also  that  our  justice  of  the  forest,  or  his  Assessing 
lieutenant,  in  the  presence  of  our  treasurer,  and  by  his^fg^L^jii 
assent,  shall  have  authority  to  take  fines  and  amercia- the  forest. 
ments  of  those  which  be  indicted  for  trespasses  com- 
mitted in  our  forests,  and  not  tarry  for  the  eyre  of  the 
justice.     And  moreover  we  will,  that  they  which  had 
common  of  pasture  in  the  forest  before  the  perambula- 
tion was  made,  and  which  were  hereafter  returned  into 
the  forest,  and  that  were  restrained  of  common  by  the 
said  perambulation,  shall  have  their  common  of  pasture 
hereafter  in  the  forest,  as  freely  and  largely  as  they  were 
wont  to  have  before  the  perambulation  made.     Saving 
our  arrentations  in  form  aforesaid.     In  witness  whereof, 
&c.  at  Westminster^  28  die  Maii^  Anno  34  Edwardi 
primiy  Regist.  fol.  80. 

PREBOGATIVA    REGIS,    MADE  ANXO  17  EDW.  2.    ST.  1.  A.  D.  I3t4. 

AND  A.  n.  1324. 

CAP.  XI.      HIS  PBCBOOATIVE  IN  HAVING  THE  WBECK 
OF  THE  SEA,  WHALES,  AND  STURGEONS. 

Also  the  king  shall  have  wreck  of  the  sea  throughout  ^^g  ' 
the  realm,  whales  and  sturgeons  taken  in  the  sea  <^^^^^:  r  ^' 
elsewhere  within  the  reabn^  except  in  certain  places  pri-gH.r.  f.  90. 
vilegcd  by  the  king.  MH.6.f.tT. 
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A.  D  19«7.  1  «DV.  3.  STAT.  L    C.  8.    A.  D.    1327. 

How  he  shall  Whereas  divers  people  be  disinherited,  ruined^ 
^tok*^  f^*^  *^^  uadone,  by  the  chief  keepers  of  the  forests  on 
any  offence  this  side  Trent  and  bejond,  and  by  other  ministers, 
^/s^f^^h' ^S^''^  the  form  of  the  great  charter  of  the  forest,  and 
so.  against  the  declaration  made  by  King  Edward,  soa  of 

s.'c.  10  1 1  '  King  Henry,  in  form  folbwing,  that  is  to  say :  We  will 
4r  i^«  and  grant  for  us  and  our  heirs,  that  for  any  trespass 

done  in  our  forest  of  vert  and  venison,  the  foresters  in 
whose  bailiwick  such  trespass  shall  be  committed,  shaU 
piesent  the  same  trespasses  at  the  next  swauimote  before 
the  foresters,  vierders,  regarders,  agisters,  and  other 
ministers  of  the  same  forest :  and  upon  such  present- 
ment made  before  the  said  foresters,  vierders,  regarders, 
and  agisters,  and  other  ministers  aforesaid,  as  well  by 
the  oaths  of  knights,  as  by  other  discre^  and  lawful 
pen,  and  not  suspicious,  of  the  parts  adjoining  or  near 
where  such  offences  shall  be  so  presented,  and  where  the 
truth  may  best  and  most  fully  bo  enquired,  and  the 
truth  p^jrfecUy  known,  then  such  presentments  by  the 
jcommon  assent  and  consent  of  all  the  said  ministers  sliall 
be  solemnly  written,  and  with  their  seals  ensealed.  And 
if  any  indictment  be  in  any  other  manner  made,  the 
same  shall  be  void.  And  therefore  because  the  chief 
wardens  of  the  forests  have  not  observed  the  same  form 
hitherto,  it  is  agreed  and  ordained,  that  from  henceforth 
np  man  shall  be  taken  nor  imprisoned  for  vert  or  venison, 
unless  he  be  taken  with  the  maner,  or  else  indicted  after 
4  remedy  ^^^  ^'^^^^  before  specified.  And  then  the  chief  warden  of 
for  the  pri-   the  forest  shall  let  htm  to  mainprise,  till  the  eyra  of  the. 

sonerifthe    _  .■  ,.  \ 

warden  of     forest,  Without  ^y  thing  taken  f<Mr  his  deliverance. 

wui^ot'bail  ^^  ^^  *^  ^'^  wayden  will  not  so  do,  he  shall  have  a 
hiro.  writ  out  of  tlie  chancery,  which  hath  been  in  old  time  or- 

Rtgkt'p.m,^^^  ^^^  ^^^^  person  indicted,  to  be  at  mainprise  till 
Cartk  78.      the  eyrc.    And  if  such  warden,  after  he  laih  received 
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the  wfit,  do  not  incontinently  deliver  such  persons  in-  a.  p.  isar. 
dieted  to  noiainpriae  withont  taking  any  thing :  then  the 
plaintiff  shall  haye  a  writ  out  of  tbe.chancery  to  the  she- 
riff,  to  attach  the  said  warden  to  be  before  the  king  at  a 
certain  day,  to  answer,  wherefore  be  hath  not  replevied 
him  that  is  so  taken.  A  nd  the  sheriff  (the  vierders  being 
called  to  him)  shall  deliver  him  that  is  so  taken  by  good 
mainprise,  in  the  presence  of  the  vierders,  and  shall  de- 
liver the  nanes  of  the  mainpernors  to  the  same  vierders, 
to  answer  in  the  eyre  before  the  justices.  And  if  the 
chief  warden  be  thereof  attainted,  the  plaintiffs  shall 
have  their  treble  damages  awarded  them,  and  the  said 
warden  shall  be  committed  to  prison,  and  ransomed  at 
the  king's  will.  And  from  henceforth  it  shall  be  written 
to  them  as  to  the  chief  wardens  of  the  forest,  because 
they  may  not  be  justices,  nor  have  any  record  but  in  the 
ejrrc.  Dated  at  Westminster,  the  seventh  day  of  March, 
in  the  firet  year  of  the  reign  of  the  said  King  Edwaid 
that  now  is. 


mt^ 


1  EDW.  3.    STAT.  2.    CHAP.  1.    ANNO  DOM.  1327. 

I.  First,  That  the  great  charter  of  the  liberties,  and  A  con6mia- 
the  charter  of  the  forest  be  observed  and  kept  in  every  J'^p^^^^^^ 
article:  and  that  the  perambulations  of  the  forest,  inbulationof 
tinoe  of  KiBg  Edward,  grandfather  to  the  king  that  nowchSteVs 
is,  be  from  henceforth  holden  in  the  like  form,  as  it  was^bereef. 
th«i  riden  and  bounded.     And  thereupon  a  charter  to 
Ibe  made  to  every  shire,  where  it  was  riden  and  bounded. 
And  in  such  places  where  it  was  not  bounded,  the 
king  wiliB  that  it  shall  be  bounded  by  good  men  and 
lawftil,  and  that  a  charter  be  thereupon  made,  as  afore 


11.  Item,  Every  man  that  hath  any  wood  within  the  Using  of 
^MPest,  may  take  houseboot  and  hayboot  in  his  said  wood,  ^^^l^  ^u 
witho^  being  attached  for  the  same  by  any  ministers  of  forest. 
the&nmt,  so  that  he  do  the  same  by  the  view  of  the 
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A.  D.  I99r.  foresters.     And  because  before  this  time  in  the  time  of 

"King  £dward,  father  to  the  king  that  now  is^  the  king 

by  evil  counsellors  caused  to  be  seised  into  his  hands  by 

temporalities  of  divers  bishops,  wiUi  all  their  goods  and 

chattels  therein  found,  without  any  cause,  and  the  same 

held  in  his  hands  by  a  long  season,  and  continually 

thereof  took  the  profits,  to  the  great  damage  of  the  same 

bishops,  wastes  and  destructions  of  all  their  castles, . 

Th«  tempo-  manors,  parks,  and  woods :  the  king  willeth  and  grani* 

abop^  ^    ^'  ^^^  ^^^  ^^^  henceforth  it  shall  not  be  done.. 

A.D.  tS50.  A   STATUTE    OJP  PURVEYORS    MADE    ANNO   25  EDW.  3. 

STAT.  5.    A.  D.  1350. 

*^  Keepers  of  VII.  Moreover,  It  is  accorded  and  stablislied,  that 
:^Z^  -  forester,  nor  keeper  of  forest,  or  ch«e,  n«r  «y  oUier 
gftther  DO-  minister,  shall  make  or  gather  sustenance  nor  other  ga- 
thc  o%rner*8"  thering  of  victuals,  nor  other  thing,  by  colour  of  their 
CMd  wiiy*     office^  against  any  man^s  will,  within  their  bailiwick, 

nor  without,  but  that  which  is  due  of  old  right.  CAmia 

dt  Foresia  7. 


A.  D.  t9<$0.  S4   EBW.   3.    ANNO  BOM.    IS60. 

•^iawbatsort     XXIL  Item,  It  is  accorded  in  this  present  pariia* 

lawk^en    ^^^^>  ^^At  every  person  which  findeth  a  fawlcon,  tarce- 

«]» by  An-      let,  laner  or  lanaret,  or  other  hawk,  that  is  lost  of  their 

asedJ^  lord,  that  presently  he  bring  the  same  totheshertf  of 

the  county,  and  that  the  sheriff  make  proclamation  in 

all  the  good  towns  in  the  county,  that  he  hath  such  a 

ha\yk  in  bis  custody.    And  if  the  lord  which  lost  the 

same^  or  any  of  his  pe^le,  come  to  challenge  it,  and 

proveth  reasonably  that  the  same  is  his  lord's,  let  him  pay 

for  the  costs,  and  have  the  hawk.    And  if  none  come 

within  four  months  to  challenge  it,  that  then  the  sheriff 

have  the  hawk,  making  gree  to  him  that  did  take  him^ 

if  he  b^  a  simpleman ;  and  if  he  be  a  gentleman  and  ef 
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estate  io  have  the  hawk,  that  th^  the  sheriff  re>deK«  A,  D.  i36o. 
yer  to  him  the  hawk,  taking  of  him  reasonable  costs 
for  the  time  that  he  had  him  in  his  custody*     And  ifSteallng  a 
any  man  take  such  hawk,  and  the  same  conceal  from  the  g*r^'  j  u 
lord  whose  it  was,  or  from  his  falkoncrs  ;  or  whosoever 37  Ed».  iii. 
takcth  him  from  the  lord,  and  thereof  be  attainted ;  shall  ^akesThe^<!f. 
have  imprisonment  of  two  years,  and  yield  to  the  lord^"^**^  felony. 
the  price  of  the  hawk  so  concealed  and  carried  away,  if 
he  have  whereof;  and  if  not,  he  shall  the  longer  abi'JItf 
in  prison. 

« 

37   EDW.   3.    CHAP.    19.    ANNO    DOM.    1363.  A.  D.  1363. 

Item,    Whereas    it    was    another    time    ordained, 
that  every  person  that  findeth  any   falkon,   tarcelet, 
laner,  or  laneret,  or  any  other  hawk,  that  is  lost  of 
his  lord^s,  that  presently  he  shall  bring  him  to  the  sheriff 
of  thai  county,  and  that  the  sheriff  make  proclamation  3^  3^  £^  3 
in  all  the  good  towns  of  the  county,  that  he  hath  such'i^- 
hawk  in  keeping,  and  if  the  lord  which  hath  lost  him, 
or  any  of  his,  come  to  challenge  him,  and  prove  reason- 
ably that  it  is  his  lords,  let  him  pay  for  his  costs,  and 
have  the  hawk,  and  if  none  come  within  four  months  for  How  each 
to  challenge  him,  then  the  sheriff  shall  have  the  hawk,P^^son  shall 

use  fthsiwjik 

making  gree  to  him  that  did  take  him,  if  he  be  a  simple- of  another 

man,  and  if  he  be  a  gentleman,  and  of  estate  to  have™'^"'?^^^ 

the  hawk,  the  sheriff  shall  re-deliver  to  him  the  hawk, 

taking  of  him  reasonable  costs  for  the  time  that  he  had 

him  in  his  keeping ;  and  if  any  hath  taken  such  hawk, 

and  the  same  conceal  from  the  lord  to  whom  the  hawk 

is,  or  from  his  fawlkoners,  or  if  any  take  him  away  from 

the  lord,  and  thereof  be  attainted,  he  shall  have  two 

years  imprisonment,  and  yield  to  the  lord  the  price  of»j.jj^  conccal- 

the  hawk  so  concealed  or  taken  away,  if  he  had  where- ing or cmb«- 

of,  and  if  not,  he  shall  the  longer  abide  in  prison :  not-^JaSk  h 

withstanding  this  ordinance,  the  offenders  doubt  butfdpny* 


3G8  appendix: 

A.  D.  1365.  Utile  to  offend  in  this  behalf:  wherefore  it  is  ordained, 

—  ■■»■■  I  ■       ■ 

and  bj  statute  established  in  this  present  parliament, 
that  if  any  steal  any  hawk,  and  the  same  carry  away, 
not  doing  the  ordinance  aforesaid,  it  shall  be  done  of 
him  as  of  a  thief  that  stealeth  a  horse  or  other  thing. 
(Co.  Inst.  3.  par.  97.  4.  par.  51 0 


A.D.  ISSS".    .,  7    RICHARD   2.    ANNO    DOM.    1383. 

General  pro-     Ch.  11! .  Item,  At  the  grievous  complaint  which  is  now 

juries^eLt-    "^^de  of  the  cheers  of  the  forest,  it  is  assented  and  ac- 

mg  to  forests,  corded,  that  no  manner  of  jury  shall  be  from  henceforth 

compelled  by  any  officer  of  the  forest,  or  other  person 

whatsoerer,  to  travel  from  place  to  place  out  of  the 

places  where  their  charge  is  given  to  them,  against  their 

gree,  nor  by  malice,  or  by  menace,  nor  other  duress, 

constrained  to  give  their  verdict  of  a  trespass  done  in  the 

forest,  otherwise  than  their  conscience  shall  clearly  in<* 

form  them :    but  they'  shall  give  their  verdicts  upon 

tlieir  charge,  in  the  place  where  their  charge  is  given 

them,  as  above  is  said.     St.  9  Hen^  3.   16.  stat.  2. 

c.  16. 

Nune  shall        Ch.  IV.  Item,  It  is  assented,  that  no  man  be  taken 

hnDrisoned    ^^^  imprisoned  by  any  officer  of  the  forest  without  due 

by  the  ofTrcers  indictment,  or  being  taken  with  the  manour,  or  trespassing 

witjjout^in^    in  the  forest ;  nor  shall  be  constrained  to  make  any  obli- 

(lictnieiit,      gation  or  ransom  to  any  officer  of  the  forest,  in  any  sort, 

fo.'eo^'^        againsftheir  agreement,  and  the  assise  of  the  forest.  And 

o  ^^in^i^''  if  any  do  against  this  ordinance  in  any  point,  and  there- 

and  IG.         of  be  attamted,  he  shall  pay  to  the  party  damnified  their 

ivf/T.  ^c\  8.  ^^*^^'^  damages,  and  fine  and  ranSome  to  the  king  for  bis 
ofi'ence. 


Ai>PENDix.  s6gl 


13   RICH.   2.   CAP.    13.    ANNO   DdM.    1389.  A.  D.  1889.. 

llONE   SHALL  HUNT    BUT    THEY    WHICH   riAVE   A  SUI^- 

FICIENT    LIVING. 

Item,  Forasmuch  as  divers  artificers,  labourers,  and^       v-U 
tervants,  and  grooms,  keep  grey-hounds  and  other  dogs, hunt  but  thcjr 
tod  on  the  holy  days  when  good  christian  people  be  at^uffidenr^* 
thuirch,  hearing  divine  service,  they  go  hunting  in  parks, l^^i'^g* 
warrens,  and  connigries  of  lords  and  others,  to  the  very  5  Mod.  ior. 
great  destrtiction  of  the  same,  and  sometime  under  Such  ^  ^^^^-  ^^*' 
colour  they  make  their  assemblies,  conferences,  and  con- Co.  Jac.  331. 
spiracies  for  to  rise  and  disobey  their  allegiance :  it  is 
ordained  and   assented,    thatt  no  mafiner  of  artificer, 
labourer,  nor  other  lay-man,  t^hicb  hath  not  lands  oir 
tenements  to  the  value  of  40s.  by  year,  nor  any  priest, 
nor  other  cterk,  if  he  be  not  advanced  to  the  value  of 
101.  by  yeair,  shall  have  or  keep  from  henceforth  anj^ 
grey-hound,  hound,  nor  other  dog  to  hunt ;  nor  shall 
they  uste  fyrets,  heys,  nets,  hare-pipes,  :Dor  cords,  nor 
other  engines  for  to'  take  or  destroy  deer,  hares,  nor  co-*' 
hies,  nor  other  gentlemens  game,  upon  pain  of  oneyear'^ 
imprisonment ;  and  that  the  justices  of  peace  have  power  jugtjc^g  ^f 
to  enquire,  and  shall  en(](uire  of,  the  o'fienders  in  this  be-P**^®  *1**11 
half,  and  punish  them  by  the  pain  aforesaid,  (St.  19 11^  radpunish 
7.  c.  11.  Rast.  pla.  405.— See  8  Eliz.  c.  15.  SS  Bd.  l.th^offcndtrs. 
siai.  5. 


f^ 


13   KICU.   2.    CAP.    lOi    ANNO    BOM.-    1389. 

A    GONFIRAIATION  •  OF    THE    STATUTE   OF    13  £DW.    L 
C*   47.    TOUCHING   THE  TAKING  OF  SALMONS* 

Item,  Whereas  it  is  contained  in  the  statute  of  West-  *  ro  fi 
minster  the  second,  that  young  salmons  shall  not  be  taken  tion  of  the 
nor  destroyed  by  nets,  nor  by  other  engines,  ^t  nitt-^rf^iW// 
dams,  from  the  midst  of  Aptil  till  the  nativity  of  St.  touching  the 
John  Baptist,  upon  a  certain  pain  limited  in  the  samdof^imoof  to 
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A.  D.  1S89.  statute  :  it  b  accorded  and  assented,  that  the  said  statute 
be  taken  ccr-be  firmlj  holdcQ  and  kept,  joyuing  to  the. same,  that 

lam  tunes  of  •^,  _    „  ^     .  •         i     •       .1         -j  ^• 

the  year.  young  Salmons  shall  not  be  taken  during  the  saul  tune^ 
4  Inst.  51.  ^^  mil-dams  nor  in  other  places,  upon  the  same  pain. 
There  shall  ^nd  that  no  fisher,  or  garthraan,  nor  any  other,  of  what 
be  no  devices  estate  or  condition  that  he  be,  shall  from  henceforth  put 
wherehy  the  *^  ^^^  waters  of  Thamise,  Ilumber,  Ouse,  Trent,  nor 

frieof  fish  any  other  waters  of  the  realm  by  the  same  time,  nor  in 
shall  he de-  ,./-.,  n    1       n 

stroyed.        ^^y  other  time  ot  the  year,  any  nets  called  stalkers,  nor 

other  nets  nor  engines  whatsoever  they  be,  by  tlie  which 

the  frie  or  the  Inreed  (^  the  salmons,  lampreys,  or  any 

other  fish^  may  in  any  wise  be  taken  or  destroyed,  upon 

What  time    ^^  P^tn  aforesaid^    And  also  where  it  is  contained  in  the 

of  the  year    ^^^  statute,  that  all  the  waters,  in  which  salmons  be 

the  rivers  m      ,  .  ,  .      ■  «  1    n  ■  >      t  n  i_ 

the  county  oftaken  withm  the  realm,  shall  be  put  in  defense  as  to  the 
lAncaster     taking  of  salmons,  from  the  day  of  the  nativity  of  Ouf 
defense.        Lady  until  St*  Martin^s  day  :   it  is  <Nrdained  and  as^ 
sented,  that  the  waters  of  Lone,  Wyre,  Mersee,  Rybbyl, 
and  all  other  waters  in  the  county  of  Lancaster,  be  put 
in  defense,  as  to  the  taking  of  salmons,  from  Michaelmas 
day  to  the  purification  of  Our  Lady,  and  in  no  other 
time  of  the  year,  because  that  salmons  be  not  seasonable 
Conservators  in  the  said  waters  iu  the  time  aforesaid.     And  in  tb^ 
tut^^andhTh  *  f^^  where  such  rivers  be,  there  shall  be  assigned  and 
authority,      sworn  good  and  suflicieat  conservators  of  this  statute,  as 
it  is  ordained  in  the  said  statute  of  Westminster,  and 
that  they  shall  punish  the  offenders  after  the  pain  con- 
tained in  the  same  statute,  without  any  favour  thereof  to 
be  shewed.     Si.  17  iJ.  2.  c.  9. 


A.  D.  1S9S.  17  RICHARD  2.  CHAP.  1%^    ANNO  DOM.    1393. 

JUSTICES    09   T«B    PEACE    SHALL   BE   CONSERVATOM 
OF   THE   STATUTES    MADE    TOUGUIiNG    SALMONS* 

St.  13  Ed.  t.       Item,  Where   it  is   contained  in  the    statute  of 
St.  1.  c.  47.  Westounster  the  secmd,  that  young  salmons  shall  not 
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be  taken  nor  destroyed  by  nets,  or  by  other  engines  at  A,  D.  1393. 
the  stanks  of  mills*  from  the  midst  of  April  till  the  na*^^*  ^^  ^'  ^* 

■  St»  !•  c*  19* 

tirity  of  St.  John  the  Baptist,  upon  a  certain  pain  limited 

in  the  same  statate:  and  \¥hereas  by  a  statute  made  the 

xiii.  year  of  the  king  that  now  is,  it  was  ordained,  that 

the  said  statate  of  Westminster  the  second,  should  be 

firmly  hplden  and  kept,  joyning  to  the  same,  that  young 

salmons  should  not  be  taken  at  the  mills,  stanks,  or  else- 

where,  upon  the  same  pain.     And  that  no  fisher  nor 

garthman,nor  none  other,  of  what  estate  or  condition  that  g^l^^^  ^^^ 

lie  were,  should  not  put  from  henceforth  in  the  waters  of  other  nets 

Thamis,  H umber,  Ouse,  Trent,  nor  none  other  water  of  t^  destroy 

the  realm,  by  the  same  time,  nor  by  none  other  time  of  J^®  ^V^JiF, 
.  «    .       11  ,  breed  offish. 

the  year,  any  nets  called  stalkers,  nor  other  nets  or  en* 
gines  whatsoever,  whereby  the  frie  or  breed  of  sahnons, 
lampreys,  or  of  any  other  fish  whatsoever,  may  in  any 
wise  be  taken  or  destroyed,  upon  the  pain  aforesaid :  and 
also  it  was  r^ehearsed  in  the  said  statute,  made  the  said 
thirteenth  year,  that  where  it  is  contained  in  the  same 
statute  of  Westminster,  that  all  the  waters  in  which  sal« 
mons  he  taken  in  the  realm,  shall  be  put  in  defence  as  to 
the  taking  of  salmons  from  tlie  day  of  the  nativityd 
Our  Lady,  till  St.  Martinis  day  :  it  was  ordained  and 
assented  in  the  said  statute  made  in  the  said  xiii.  year, 
that  the  waters  of  Lone,  Wire,  Mersee,  Ribbil,  and  all 
other  waters  in  the  county  of  Lancaster,  should  be  put 
in  defense  as  to  the  taking  of  salmons,  from  the  day  of 
St„  Michael,  till  the  day  of  the  Purification  of  Our 
Lady,  and  in  none  other  time  of  the  year,  because  that 
salmons  be  seasonable  in  the  said  waters  by  the  time 
afi>resaid  t  and  that  in  the  parts  where  such  rivers  be, 
good  and  sufficient  conservators  of  the  said  statute,  made 
the  said  thirteenth  year,  should  be  assigned  and  sworn, 
as  it  was  ordained  in  the  statute  of  Westminster,  and 
that  they  should  punbh  the  offenders  upon  the  pain  con* 
gained  in  the  sasgie  statute  of  Westminster,  without 


/ 
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A.  D.  1893*  shewing  any  favour  thereof:  which  statutes  have  not 
been  hitherto  dulj  executed  for  default  of  good  con- 
servators, as  our  said  lord  the  king  hath  perceived  by- 
complaint  to  him  made  in   this  present  parliament : 
The  iiistices  '^^^^fore  it  is  accorded  and  assented,  that  the  justices  of 
of  peace  shalltbe  peace  of  all  the  counties  of  England,  shall  be  conser- 
tors  of  the     vators  of  the  said  statutes  in  the  counties  where  tliey  be 
•^jHj"®f    justices:  and  that  they  and  every  of  them  at  all  times, 
end  13  R,  2.  when  they  may  attend,  shall  survey  the  offences  and  de- 
^'  ^^'  faults  attempted  against  the  statutes  aforesaid.     And  also 

shall  survey  and  search  all  the  wears  in  such  rivers,  that 
they  shall  not  be  very  strait  for  the  destruction  of  such 
fry  and  brood,  but  of  reasonable  wideness,  after  the  old 
assise  used  or  accustomed :  and  that  the  same  justices,  or 
any  of  them  which  shall  find  default  or  abuse  against  the 
statutes  aforesaid,  shall  make  due  punishment  of  them 
which  be  found  in  default,  after  the  contents  of  the  same 
Vndercon-    <^l&tute.     And  that  the  same  justices  shall  put  good  and 

feervators  ap-gQ^g^ient  under-conser vators  of  the  same  statutes  under 

pointed  by 

the  justices,  them,  which' shall  be  sworn  to  make  like  surveying, 

search,  and  punishment,  without  any  favour  thereof  to 

be  shewed.     And  moreover  that  the  same  justices,  in 

their  sessions,  shall  enquire  as  well  by  their  office,  as  at 

the  information  of  the  under-conservators  aforesaid,  of 

kll  trespasses,  misprisions,  and  defaults  made  against  any 

df  the  pouits  aforesaid,  and  shall  cause  them  which  be 

thereof  indicted  to  come  before  them  ;  and  if  they  be 

thereof  convict,  they  shall  have  imprisonment,  and  make 

£ne  after  the  discretion  of  the  same  justices.     And  if  the 

same  be  at  the  information  of  any  of  the  under-conser* 

vators  aforesaid,  the  same  under-conservator  shall  have 

The  mayor  of  half  of  the  same  fine.'    And  forasmuch  as  it  is  granted  to 

lave  (hereon- ^'^^  citizens  of  London  by  the  king's  progenitors,  that 

servation  of  they  may  remove  and  take   away  all  the  wears  in  the 

Uie  Thamis.  waters  of  Thamis  and  Medeway,  and  that  they  shall 

have  the  punishments  thereof  pertaining  to  the  king  % 
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our  said  lord  the  king,  in  this  present  parliament,  by  A.  T).  1393. 
the  assent  aforesaid  hath  granted,  that  the  mayor  or 
warden  of  ix>ndon  for  the  time  being  shall  have  the  con- 
servation of  the  statutes  aforesaid :  and  shall  make  there- 
of due  execution,  and  like  punishment,  as  afore  is  or- 
dained of  the  justices  of  the  peace,  in  the  said  waters  of 
Thamis,  from  the  bridge  of  Staines  to  London,  and  from 
tbenee  over  the  same  water,  and  in  the  said  water  of 
Medeway,  as  &r  as  it  is  granted  to  the  said  citizens,  as 
afore  is  said. 


S   HEN.   6.   C.  15.    ANNO   DOM.    142S.  A.  D.  1423. 

NO   MAN    SHALL    FASTEN    NETS   TO    ANY    THING   OVER 

RIVERS. 

Item,  It  is  ordained,  that  the  standing  of  nets  and  en- 
gines, called  trinks,  and  all  other  nets  which  be  and  were 
wont  to  be  fastened  and  hanged  continually  day  and 
night  by  a  certain  time  in  the  year,  to  great  posts,  boats, 
and  ancres  overthwart  the  river  of  Thames,  and  gther 
rivers  of  the  realm,  which  standing  is  a  cause  of  as  great 
and  more  destruction  of  the  brood  and  fry  of  fisli,  and 
disturbance  of  the  common  passage  of  vessels,  as  be  the 
wears,  kydels,  or  any  other  engines,  be  wholly  defended  The  penalty 

for  ever.     And  that  every  person  that  setteth  or  fastneth  ®^J- ?*5 

•^  *^  which  do 

them  hereafter  to  such  post^,  boats,  and  ancres,  or  like  fasten  trinks 
thing,  continually  to  stand  as  before  is  said,  and  be  duly  ^ygr  any  °^^* 
thereof  by  the  course  of  the  law  convict,  shall  forfeit  tonver. 
the  king  100  shillings  at  every  time  that  he  is  so  proved 
in  default.     Provided  always,  that  it  shall  be  lawful  told  what  sort 
the  possessors  of  the  said  trinks,  if  they  be  of  assise,  to^jI^°j^"jJJ 
fish  with  them  in  all  seasonable  times,  drawing  and  pul-fish  with 
ling  them  by  hand  as  other  fishers  do  with  other  nets,  and 
not  iastning  or  tacking  the  said  nets  to  posts,  boats,  and 
ancres,  continually  to  stand  as  afore  is  said.    Saving 
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A,  P.  1423.  always  to  every  qf  the  king'$  liege  people  their  right, 
litlC)  and  inheritance  in  their  fishings  in  the  said  irater. 


-    -  ■     '" 


A.  n    148«  ^   EDW.    4.    C.  6,    ANNO    DOM.     1482. 


AN    ACT    FOR    SWANS. 


How  much  Item,  Where  aswell  our  said  sovereign  lord  the  king, 
land  he  mustj^g  oiher  lords,  kniglits,  esquirep,  and  olher  noble  men  of 
shall  have  a  this  noble  roalm  of  England,  have  been  heretofore  greatly 
<rame  of  stored  of  ms^rks  and  games  of  swans  in  divers  parts  of 
^wans.  this  realm  of  England,  until  of  late  that  divers  keepers 

of  swans  have  bought  and  made  to  them  marks  and 
games  in  the  fens  and  marches,  and  other  places,  and 
under  colour  of  the  same,  and  of  surveying  and  search 
for  swans  and  cygnets  for  their  lords  and  masters,  have 
stolen  cygnets,  and  put  upon  them  their  own  mark,  by 
^hich  unlawful  means  the  substance  of  the  swans  be  in 
the  hands  and  possession  of  yeomen  and  husbandmen, 
and  other  persons  of  Utile  reputation  s  wherefore  it  is 
ordained,  established,  and  enacted  by  our  said  sovereign 
lord  the  king,  with  the  assent  of  the  lords  spiritual  and 
temporal,  and  at  the  special  petition  and  request  of  the 
commons  in  the  said  parliament  assembled,  and  by  au- 
thority of  the  said  parliament,  that  no  person,  of  ^hat 
estate,  degree,  or  condition  he  be  (other  than  the  son  of 
pur  sovereign  lord  the  king)  trom  the  Feast  of  St. 
Michael  next  coming^  shall  have  or  possess  any  such 
inark  or  game  of  his  own,  or  any  other  to  his  use  shall 
have  or  possess  cany  $uch  mark  or  game,  except  he  have 
lands  and  tenement^  of  the  estate  of  freehcrfd  to  the  yearly 
value  of  five  marks  above  all  yearly  charges.  And 
pioreover^  that  every  person  or  persons,  now  having  any 
^uch  mark  or  game,  shall  sell  or  give  the  same  betwixt 
this  and  the  Feast  of  St.  Michael  next  coming,  to  the 
use  qf  them  to  whom  they  shall  be  so  sold  or  given ;  and 
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if  it  happen  that  any  person  or  perions,  not  having  any  A.  P.  148^. 
possession  of  lands  or   tenements  to  the  said  yearly 
value,  shall  have  or  possess  any  snch  mark  or  game  after  Any  person 
the  said  fisast,  or  any  other  person  to  the  use  of  them  or^^^^°^''^ 
any  of  them,  thm  it  shall  be  lawful  to  any  of  the  king^s freehold  may 
subjects,  having  lands  or  tenements  to  the  said  value,  g^ans  for- 
to  seise  the  said  swans  as  forfeit ;    whereof  the  king  ^^^ited. 
shall  have  one  halfi  and  he  that  shall  so  seise,  the  other 
half. 


99  EOHT^  4*  c.  7, 

AN    ACT   FOR   INCLOSING    OP   WOODS    IN    P0EE8TS) 

CHAS£8,    AND   PURLIEUS. 

<^  Iton,  Our  said  lord  the  king,  considering  that  divers  4  ingt.  804. 
f '  subjects  having  woods  growing  in  their  own  ground 
*'  within  the  forest  of  Rockingham,  and  other  foi^sts  and 
<^  chases  within  his  realm  of  England,  or  purlews  of  the 
<c  same,  which  have  cut  their  said  wood^  because  the 
^^  same  subjects  might  not  before  time  cut  nor  inclose 
<^  their  said  ground,  to  saVe  the  yontig  spring  of  their 
<<  wood  so  cut,  any  kmger  time  than  for  three  years,  the 
f  ^  same  young  spring  hath  been  in  times  past,  and  daily 
f^  is  destroyed  with  beasts  and  cattle  irf  the  same  fbreist, 
^^  chases,  and  purlews,  to  the  great  hindrance,  as  well  of 
f'  his  said  subjects,  as  of  his  deer,  vert,  and  venison  ii^ 
^^  their  covert,  and  otherwi9e  likely  to  be  the  destruction 
f<  of  the  same  forests,  chases,  and  purlews  ;'*  <  by  the^  ^^  ^^^ 
f  assent  of  the  lords  spiritual  and  temporal,  and  the  1  Roll.  91 
i  commons,  in  the  said  parliament  assembled,  and  by^^^  f^y^^ 
f  the  authority  of  the  same|  doth  ordain,  establish,  and  in  any  forest 
f  enact)  that  if  any  of  his  subjects,  having  woods  of  his  may  be  in- 
t  own  growing  in  his  own  ground,  within  any  forest,  J^^^^  ^"^ 
f  c^iise,  or  purlew  of  the  same,  within  thi«  realm  of  Eng-  years. 
I  land,  from  the  fiiat  day  of  this  parliament,  shall  cutjg'gr^Q^^^Yr, 
f  QK  caulft  19  be  cut  the  saipe  wood,  or  part  thereof,  by  which  is 
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A.  D.  148«. 


altered  by  18 


licence  of  the  king,  or  of  his  hdrs,  in  his  forests,  chases, 
or  purlews,  or  without  licence  in  the  forest,  chase,  or 
purlew  of  any  other  person,  or  make  any  sale  of  the 
same  wood ;  it  shall  be  lawful  to  the  same  subjects, 
owners  of  the  same  ground  whereupon  the  vrood  so  cut 
did  grow,  and  to  other  such  persons  to  whom  such 
wood  shall  happen  to  be  sold,  immediately  after  the 
wood  so  cut,  to  cope  and  inclose  the  same  ground  with 
sufficient  hedges,  able  to  keep  out  all  manner  of  beasts 
and  cattle  forth  of  the  same  ground,  for  the  preserving 
of  their  young  spring ;  and  the  same  hedges  so  made, 
the  said  subjects  may  keep  them  continually  by  the 
space  of  seven  years  next  after  the  same  inclosing,  and 
repair  and  sustain  the  same  as  often  as  shall  need  with- 
in the  same  seven  years,  without  suing  of  any  other 
licence  of  him,  or  of  his  heirs,  or  other  persons,  or 
any  of  their  officers  of  the  same  forest,  chases,  and 
purlews.' 


A. D.  1485. 


2  Roll.  120. 
133. 

3  Inst  75. 
Co.  Lit.  370. 


1    HEN.    7.    CHAP.    7.    ANNO  OOM.    1485. 

AN    ACT    SHEWING    THE    PENALTY    FOR   HUNTINO    IN 
THE   NIGHT,   OR    WITH    DISGUISING*. 

^  Item,  Forasmuch  as  before  this  time  divers  ordinances 
and  statutes  have  been  made  in  divers  parliaments 
holden  in  the  same  realm,  for  the  punition  of  inordi- 
nate and  unlawful  huntings  in  forests,  parks,  and  in 
warrens  withm  the  said  realm,  which  statutes  and  or- 
dinances notwithstanding,  divers  persons  ih  great 
number,  some  with  painted  feces,  some  with  visors^ 
and  otherwise  disguised,  to  the  intent  they  should  not 
be  known,  riotously,  and  in  manner  of  war  arrayed, 
have  oftentimes  of  late  hunted,  as  well  by  night  as  by 
day,  in  divers  forests^  parks,  and  warrens  in*  divers 
places  of  this  realm,  and  in  special  in  the  counties  of 
Kent)  Surry,  and  Sussex,  by  colour  whereof  have  en- 

1 
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*  sued  in  times  past  great  and  heinous  rebellions,  insur-  A.  D.  ub5. 
^  rections,  riots,  robberies,  murders,  and  other  incon« 

<  yeniencies,  to  the  proYOcaiion  and  ensample  of  riotous 

^  and  evil-disposed  persons  of  this  realm  in  so  offending, 

*  which  offences  could  not  be  punished  before  this  time 
^  according  to  the  said  statutes,  ordinances,  and  laws  of 
^  this  said  realm,  because  that  the  said  mis-doers,  bj 
^  reason  of  their  painted  fiices,  visors,  and  other  disguis- 

^  ings  could  not  be,  known  :*   the  king  our  sovereign  p^    .  .      - 
lord,  of  his  noble  and  abundant  grace,  considering  the  hunting  in 
premisses,  by  the  advice  and  assent  of  the  lords  spiritual  ^^^jJ^Jj^JI.^  ^^ 
and  temporal,  and  commons,  in  the  said  parliament  as- .^"i^es,  and 
sembled,  and  bj  authority  of  the  same,  ordaineth,  that  being  ex- 
at  every  such  time  as  information  shall  be  made  of  any  ^"IJ*"^.^-    ^^ 

•^  ,  .  "^  3  Ed.  1.  c.  20. 

such  unlawful  huntings  by  night,  or  with  painted  faces,  ^i  Ed,  i. 
hereafter  to  be  done,  to  any  of  the  king^s  counsel,  or  to  *'•  ^' 
any  of  the  justices  of  the  king's  peace  of  the  county 
where  any  such  hunting  shall  be  had,  of  any  person  to 
be  suspect  thereof,  that  then  it  shall  be  lawful  to  any  of 
the  same  counsel,  or  justices  of  peace,  to  whom  any 
such  information  shall  be  made,  to  make  a  warrant  to 
the  sheriff  of  such  county,  or  to  any  constable,  bailiff,  or 
other  officer  within  the  same  county,  to  take  and  arrest 
the  same  person  or  persons  of  whom  any  such  informa- 
tion shall  be  made,  and  to  have  him  or  them  afore  the 
maker  of  any  such  warrant,'or  any  other  the  king^s  said 
counsel,  or  justice  of  his  peace  of  the  same  county ;  and 
that  the  said  counsellor,  or  justice  of  peace,  afore  whom 
such  person  or  persons  shall  be  brought,  by  his  discre- 
tion," have  power  to  examine  him  or  them  so  brou  o '  r 
afore  the  said  counsellor  or  justice,  of  the  said  hir:(^  .■■, 
and  of  the  said  doers  in  that  behalf;  and  if  the        '^  ^enahv  if 
person  wilfully  conceal  the  said  huntings,  or  any  p    ^  \  *;,\!:.^'J^^^ 
with  him  defective  therein,  that  then  the  same  coi  -  .'.  uut-i. 
ment  be  against  ev^ry  such  person  so  concealing,  ftlc.  i , 
and  the  same  felony  to  be  inquired  of  and  determined,  -^s 
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A.  t).  1485.  other  felonies  within  this  realm  have  used  to  be;  and  if 
he  then  confess  the  truth,  and  all  that  he  shall  be  ex- 
amined of,  and  knoweth  in  that  behalf,  that  then  the 
said  offences  of  huntings  bj  him  done,  be  against  the 
king  our  sovereign  lord,  but  trespass  finable,  bj  reason 
of  the  same  confession,  at  the  next  general  sessions  of 
the  peace,  to  be  holden  in  the  same  county  by  the  king's 

Rescous  of  an  justices  of  the  same  sessions,  there  to  be  cessed.    And  if 

fd^nv**^  any  rescous  or  disobeysance  be  made  to  any  person  hav- 
ing authority  to  do  execution  or  justice  by  any  such 
warrant,  by  any  person  the  which  so  should  be  arrested, 
so  that  the  execution  of  the  same  warrant  thereby  be  not 
had,  that  then  the  same  rescous  and  disobeysance  be 

Hunting  dis«feIony,  enquirable  and  determinable  as  isaforesaid.  And 

Si^nfght^  is  ^^^^  ^^^  ^^^*  enacted  and  established  by  the  said  au- 

felony.         thority,  that  if  any  person  or  persons  hereafter  be  con* 

c.  10.^  *     '  victed  of  any  such  huntings,  with  painted  feces,  visors, 

0  Geo.  1.       or  otherwise  disguised,  to  the  intent  they  should  not  be 

known,  or  of  unlawful  hunting  in  time  of  night,  that 

then  the  same  person  or  persons  so  convict  to  have  like 

punition,  as  he  or  they  should  have,  if  he  or  they  were 

convict  of  felony. 


A.  D.  1494.  11    HEN.   7.    CHAP*    17.    ANNO   DOM.    1494. 


THE   FORFEITURE   FOR   TAKI^IG    OF   FESANTS   OR 
PARTRIDGES,    OR   THE    EGGS    OF   HAWKS   OR 

SWANS. 

XVII.  Item,  Forasmuch  as  divers  persons,  having 
little  substance  to  live  upon,  nse  many  times  as  well  by 
nets,  snares,  or  other  engines,  to  take  and  destroy  fesants 
i?  ^*^;  ^^'q  and  partridges,  upon  the  lordships,  manors,  lands,  and 
tenements  of  divers  owners  and  possessioners  of  the  same, 
without  licence,  consent,  or  agreement  of  the  same  owners 
or  possessioners,  by  the  ifhich  the  same  owners  and  pos<» 


St.  1.  c.  19. 
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sessioners  leese  not  only  their  pleasure  and  disport  that  A.  D.  U94> 
thej  their  friends  and  servants  should  have  about  hawk- 
ing hunting,  and  taking  of  the  same,  but  ako  they  leese 
the  profit  and  avail  that  by  that  occasion  should  grow  to 
their  household,  to  the  great  hurt  of  aU  lords  and  gentle* 
men,  and  other  having  any  great  lively  hood  within  thi« 
realm.     Wherefore  it  is  ordained  and  enacted  by  the  Rast.pla.  f, 
authority  of  this  present  parliament,  that  it  shall  not  bc^^^*  ,^^® 
lawful  to  any  person,  of  what  condition  he  be,  to  take  ortaking  of 
cause  to  be  taken  any  fesants  or  partridges,  by  nets,p^^*j^*^^^^     -^ 
snares,  or  other  engines,  out  of  his  own  warren,  upon  the  another's 
freehold  of  any  other  perspn,  without  the  assent,  agree- |e^"^c. 
ment,  and  special  licence  of  the  owner  or  possessioner  Qf5^  23  E/.  lo. 

,  ,  1  Jfu*  1.  c.  Stt^ 

the  same,  upon  pain  of  forfeiture  of  ten  pounds,  the  oner  Jqc.  i.e.  ii. 
half  thereof  to  the  party  that  will  sue  for  the  same  by  ^  ^'  ^®' 
action  of  debt,  or  by  bill  or  otherwise,  and  the  other  half 
thereof  to  the  owner  or  possessioner  of  tlie  said  ground,  ^ 

upon  the  which  the  said  fesants  and  partridges  be  so  taken. 
Abo  it  is  ordained  by  the  said  authority,  that  no  manner  The  penalty 
of  person,  of  what  condition  or  degree  he  be,  take  or^*"  ^^*°8  <^* 
cause  to  be  taken,  be  it  upon  his  own  ground  or  any  other  swans  em  . 
man's,  the  eggs  of  any  fawlkon,  goshawks,  '*"®^^?  ^"^  nests.       ' 
swans,  out  of  the  nest,  upon  pain  of  imprisonment  of  a  31  Hen.?* 
year  and  a  day,  and  fine  at  the  king's  will,  the  one  half^' 
thereof  to  the  king,  and  the  other  half  to  the  owner  of 
the  groniid  where  the  eggs  were  so  taken  :  and  that  the 
justices  of  the  peace  have  authority  by  this  present  act 
to  hear  and  determine  such  matter,  as  well  by  inquisi- 
tion as  information  and  proofs-     Also  it  is  ordained  ^yQ^xxvm  En- 
the  said  authority,  that  no  man  from  the  Feast  of  Pascbegl»h  hawks 
nejrt  coming, bear  any  hawk  of  the  breed  of  England bcborne. 
called  a  nyesae,    goshawk,  tassel,   laner,  laneret,  or 
&wlkon,  upon  pain  of  forfeiture  of  his  hawk  to  the 
king,  and  the  said  hawk  to  be  at  the  king's  pleasure. 
And  that  aU  sueh  perscms  that  bring  any  nyesse  hawk  oth^  ^i^^ 
hawks^  from  any  the  parts  beyond  th^  m»^  bring  a  oer*hringeth% 
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A.  T).  1494.  tificate  under  the  customer's  seal  of  the  port  where  hi 
meshe  liawk  first  landed  with  the  said  hawk  or  hawks ;  or  if  he 
parts  shall  coine  out  of  Scotland,  then  under  the  seal  of  the  warden  or 
bring  a  certi-  j^j^  lieutenant  of  that  march  that  he  cometh  through,  tes- 

ficate.  V. 

tifjing  that  the  same  hawk  or  hawks  be  of  the  parts  be- 
jond  the  sea,  or  of  Scodand,  upon  the  same  pain.     And 
that  the  person  that  bringeth  any  such  hawk  or  hawks 
to  the  king,  shall  have  a  reasonable  reward  of  the  king, 
The  penalty  or  else  the  same  hawk  or  hawks  for  their  labour.     Also 
killing  or'    *^  ^  ordained  by  the  same  authority,  that  no  man  toke 
driving  of     any  ayrer,  fawlkon,  goshawk,  tassel,  or  laner,  or  lanerets, 
in  their  warren  or  woods,  or  ih  other  place,  nor  pur- 
posely drive  them  out  of  their  coverts  accustomed  to 
breed  in,  to  cause  them  to  go  to  other  coverts  to  breed, 
nor  slay  them  for  any  hurt  by  them  done,  but  suffer  them 
to  pass  at  their  liberties,  upon  pain  often  pounds  tie 
one  half  thereof  to  the  party  that  will  sue  for  the  same 
by  action  of  debt,  by  examination  before  the  justice  of 
the  peace,   information   or  otherwise,   and  the  other 
half  to  the  king.      Provided  alway,  that  the  moiety 
1  EdtD,6.      of  the    forfeiture  abovesaid,  given   to  the  owner  of 
*^  ^^^sT^  ^'*^  ground  for  taking  of  swans   eggs,  be  unto  the 
Hen,  8.  c.  i2.owner  of  the  said  swans,  and  not  to  the  owner  pf  the 

and  see  3  and^^^„^  » 

c.  17.  which  revives  the  same  for  three  years ;  and  sc&TEd,  6.  c,  ll.  which 
continues  it;  and  1  Afory  St.  1.  c.  1.  which  repeals  all  offences  made  feloay 
fcincc  1  Hen.  8.  and  1  Jac.  1.  c.  27.— 4  and  5  W.  and  Af.  c,  23.-5  Ann.  c.  14— 
9  Ann.  c,  35.-3  Geo.  1.  c.  11.— >8Ge(i.  X.  c.  19.— 10G«>.  t.  c.  32, and  28  Geo. 
S.  c.  12. 


A.  D.  1503.  19  HEN.    7.    C.    II.    ANNO    DOM.    1503. 

FOn    DEER   HAVES    AND    BUCKSTALLS. 

i3R.2.5faf.     Forasmuch    as    it  is  well   understood   and   known, 

11  Hen,  7.     ^^^^  ^^^  greatest  destruction  red  deer  and  fallow  within 

c.  17.  this  realm  in  time  past  hath  been  and  yet  is  with  ntH 

called  decrhayes,  and  buckstalls,    and  sulking  with 

beasts^  to  the  great  displeasure  of  our  sovereign  lord  the 
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king,  and  of  all  the  lords  and  other  noblemen  within  this  A.D.  1508. 
his  reahn,  haying  forests,  chases,  or  parks  in  their  pos- 
session, rule  or  keeping,  so  that  if  the  said  nets  or  stalk- 
ing should  unlawfully  be  used  and  occupied  in  any  time 
coming,  as  they  have  been  in  time  past,  the  most  part  of 
the  forests,  chases,  and  parks  of  this  realm  should  be 
therewith  destroyed:    be  it  therefore  established  and  The  penalty 
enacted  by  the  lords  spiritual  and  temporal,  and  the  ^^f  j^®®P^"S 

•^  ^  ^        ^  of  deer-haves 

commons  in  this  present  parliament  assembled,  and  by  or  buckstalls. 
authority  of  the  same,  that  any  person  or  persons,  spiri- 
tual or  temporal,  having  no  park,  chase,  nor  forest  of  their 
own,  keep  nor  cause  to  be  kept  any  nets  called  deerhayes, 
or  buckstalls,  by  the  space  of  a  month  next  after  the  pro- 
clamation of  this  act.  made,  upon  pain  of  forfeiture  for 
every  month  that  he  or  they  so  keep  or  cause  to  be  kept 

the  same  nets,  hayes,or  buckstalls,  ten  pounds.   And  that>j*2ie  penalty 
no  person  from  henceforth  stalk,  nor  cause  any  other  for  stalking* 
person  to  stalk  with  any  bush  or  beasts  to  any  deer,  be-^n^erto 
ing  in  any  park,  chase,  forest  or  without,  but  if  it  be^^altata 
within  his  own  ground^  chase,  forest,  or  park,  without  licence, 
licence  of  the  owner,  master  of  the  game,  or  keeper  of 
the  same  ground,  chase,  forest,  or  park,  upon  pain  of 
forfeiture  for  every  time  that  he  or  they  so  stalketh,  ten 
pounds.     And  furthermore,  that  no  person  ne  persons  xi^e  penalty 

ivithout  his  own  £Tound  slay,  take,  or  cause  to  be  taken  ^^^  uking  of 

^  ^77  young  herons 

by  mean  of  craft  or  engine,  any  herons,  without  it  be  out  of  the 
with  hawking,  or  with  longbow,  upon  pain  of  forfeiture '^^^^ 
for  every  heron  taken  or  slain  six  shillings  and  eight 
pence ;  and  that  no  person  or  persons,  without  his  or 
their  own  ground,  take  any  young  herons  out  of  the  nest 
without  license  of  the  owner  of  the  ground  where  the 
said  nest  is,  upon  pain  of  forfeiture  for  every  heron  so 
taken  out  of  the  nest  ten  shillings  ;  and  that  every  man 
that  will,  may  and  shall  be  admitted  to  sue  for  any  of 
the  said  forfeitures  by  action  of  debt,  and  like  process  to 
be  had  and  made  therein,  as  in  other  actions  of  debt  at 
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A.  D.  i&oa.  th^  makiBg  of  thift  act^  and  that  the  defendant  be  not  ad^k 

Two  justice:*  luitted  to  tcnd  nor  to  do  his  law  in  any  such  action. 

of  peace  may  .  ,       i 

examine  ar.ynor  any  essoin  nor  protection  to  be  allowed  for  the  de^ 

teaed*a*nd  fe"^*"*^  ^  ^^^  «*'"®  >  ^^  ^^^  ^^^  justices  of  peaoc  ia 
punish  them,  their  session^  shall  have  authority  to  call  before  them  any 

i/and  16*^  person  suspected  <^  the  premisses,  and  their  discre« 
Hen.  8.  r.  lation  to  oxamini^  tliem  in  the  premisses.  And  if  by  their 
c.  11.— 1  .Vac.  03|aminatioa  tiie  party  so  examined  be  found  in  default 
^*  ^  o'^T^^f  contrary  to  the  premisses,  then  that  person  so  (iound  inde* 
s.  c.  25  -4  fault  to  be  conunitted  to  prison,  till  he  have  found 
Sf  cf  83 !— "  surety  for  payment  for  the  same  forfeitures  to  the  king. 
5  Anne,  c.  14:  And  that  those  ju9tioes  that  to  examine  them,  shall  have 
T^^'sbeo.^^^  tenth  p%Ft  of  every  saoh  forfeiture  tat  their  labour  ia 
i.r.ii-8    that  behalf. 

Geo.  1.  f .  19. 

and  28  Geo. 

2.  c.  VZ.  ^  

A.  D.  15?S.  14  AND    15  HEN.    VIII.   CHAf.  10.    ANNO   DOM.    15S3. 

Tlia   rEN4l<TV   FOR   UNLAWFULLr  HUNTING  THS 

HARE. 

13R.2.  «M»     Forasmuch  as  our  sovereign   Iprd  the  king,   and 

ii^H     7      ^^^^  noblemen  of  this  r^alm  of  England,  before  this 

c.  17.  time  having  used  and  exercised  the  game  of  hunting  of 

l^i^'^'  ^'    the  hare,  for  their  disport  and  pleasure,  which  game  is 

itow  decayed,  and  almost  utterly  destroyed,  for  that  di* 

ters  persons  in  divers  parts  of  this  realm,  by  reason  of 

the  tracing  in  snow,  have  killed  and  destroyed,  and 

daily  do  kill  and  destroy  the  same  hares,  by  ten,  twelve, 

or  sixteen  upon  one  day,  to  the  displeasure  of  our  said 

sovereign  lord  the  king,  and  other  noblemen  of  this  his 

realm  t  Wherefore  be  it  enacted  by  our  said  sovereign 

lord,  by  the  lords  spiritual  and  temporal,  and  by  the 

commons,  in  this  present  parliament  assembled,  and  by 

for\!n[ii2  a  authority  of  the  same,  That  no  person  or  persons  of  what 

hare  in  the   estate,  degree,  or  condition,  they  be.  from  henceforth 

snow* 

trace,  destroy,  and  kill  any  hare  in  the  i^now  with  any 
dog,  bitch,  bow,  nor  otherwiv.    And  that  the  ju$ticea 
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of  (he  peace  within  everj  shire,  at  every  sessions  of  the  A.  D.  1503.^ 

peace,  and  stewards  of  leets,  shall  have  full  authority  and  Justices  of 

power  to  inquire  of  such  offenders.     And  after  such  in-  stewards  in 

quisitions  found,  the  said  justices  of  the  peace,  and  !eet8,may 
^  /./•  *  inquire  of 

stewards  of  leets,  for  every  hare  so  killed,  shall  cess  and  punish 

upon  every  such  offender  six  shillings  and  eight-pence,  sec  furufeT*" 
to  be  forfeited  to  our  said  sovereign  lord,  that  shall  be  se  and  23 

Car  S    r    fl^ 

SO  founden  by  the  justices  of  peace  in  their  sessions,  and  4  ^nd  5  W,  & 
the  forfeiture  found  in  every  leet  to'  be  to  the  lord  of  the  ^*  ^'  ^^ 

leet.      St.  1  Jac.  C.  SfT.  9Annee.%5. 

.    _  .  S  GeoA.cAU 

8  Geo.  i.  c.  19.  &  23  Qeo.  3.  c.  12. 


25  HEJ^.  8.  C.  li.    A.  D^.   1533.  A.D.  1SS3. 

TO  AVOID  DESTROYING  OF  WILD-POWL. 

\Vhere  before  this  time  there  hath  been  within  this 
realm  great  plenty  of  wild-fowl,  as  ducks,  mallards, 
wigeons,  teals,  witd-geese^  and  divers  other  kinds  of 
wild- fowl,  whereby  not  only  the  king^s  most  honourable 
household,  and  all  the  houses  of  the  noblemen  and  pre* 
lates  of  this  realm,  have  been  furnished  for  the  necessary 
expences  of  the  same  housei^  at  convenient  prices,  but 
also  all  the  markets  of  the  same  realm  were  sufficiently 
furnished  with  wild-fowl,  there  to  be  spld  in  such  wise^ 
that  such  as  were  meet  to  make  provision  of  tlie  same 
for  their  houses,  might  at  reasonable  prices^  at  th^  same 
markets,  be  thereof  provided  :     Nevertheless,  divers  The  cause  of 
persons  next  inhabiting  in  the  countries  and  places  with-^yj^j^/* 
in  this  realm,  where  the  substance  of  the  same  wild-fowl 
have  been  accustomed  to  breed,  have  in  the  summer 
season,  at  snch  time  as  the  old  fowl  be  moulted,  and  not 
replenished  with  feathers  to  fly,  nor  the  young  fowj  fully 
feathered  perfiK^tly  to  fly,  haVe  by  certain  nets  and  other 
engines  and  policies  yearly  taken  great  number  of  the 
same  fowl,  in  such  wise,  that  the  brood  of  wild-fowl  is 

Co] 
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A  D.  1533.  almost  thereby  wasted  and  consumed,  and  daily  is  like 
more  and  more  to  waste  and  consume,  if  remedy  be  not 
therefore  provided. 
w  ild.fowl  S.  1 1 .  Be  it  therefore  enacted  by  the  king  our  sovereign 
tikcn'be-*^*  lord,  by  the  assent  of  the  lords  spiritual  and  temporal, 
tween  the  and  the  commons,  in  this  present  parliament  assembled, 
Muv  and  thea:i<l  by  the  authority  of  the  same.  That  it  shall  not  be 
last  (Uy  of  la^vful  to  any  person  or  persons  hereafter,  between  the  last 
Rep,  3  and  %  day  of  May,  and  the  last  day  of  August,  to  take,  or 
rI^  txJac  ^^"*®  *^  '^  Vaktn  any  such  wild-fowl,  with  netrw  any 
I.e. «. con- oilier  engines,  upon  pain  of  one  year's  imprisonment, 

cTri.  c\^  ^^  ^^  ^^''^^'^  ^^^  ^^^^y  ^^^^^  s^  ^^^^  ^^^^  pence,  the 
&  16  Car.  1.  one  half  thereof  to  be  to  the  king  our  sovereign  lord, 

and  the  other  half  to  him  that  will  sue  for  the  same,  by 
action  of  debt  in  any  of  the  king's  courts,  and  in  the 
'  which  action  none  essoign,  nor  protection  shall  be  al- 
lowed, nor  wager  of  law  received. 
Justices  of        S.  III.  And  be  it  enacted  by  the  authority  aforesaid, 
inmitrTo?,     ^^^^^  aU  justices  of  peace,  within  the  limits  of  their 
hear,  and  de- commissi  on,  shall  have  power  and  authority  to  inquire, 
these  of-       hear,  and  determine  the  offences  aforesaid,  like  as  they 
fences.  commonly  use  and  do  in  cases  of  trespass. 

Killing  of  S.  IV.  Provided  always,  That  it  shall  be  lawful  to 
with  M)Ini<ls*'*"y  gentleman,  or  any  other  that  may  dispend  forty 
by  gentle-  shillings  by  the  year,  of  freehold,  to  hunt  and  take  such 
freeholders  wild-fowl  with  their  spaniels  only,  without  using  any 
of  408.  pet  or  other  engines  for  the  same,  except  it  be  a  long- 

bow or  long-bows. 
No  perM)a         S.  V.  Provided  always,  and  be  it  enacted  by  the  same 

or  uke"awiy^^^'^^'^'^y>  '^^^^  fr^"^  ^'^^  first  day  of  March,  which  shall 
ttic  cgss  of    be  in  the  year  of  our  Lord  God,  1534,  unto  the  last  day 

snv  wild- 

fowl.  of  June  then  next  ensuing,  and  so  yearly  from  thence* 

^^q^T  ^'  ^^^^9  ^^  manner  of  person  or  persons  shall  presume  by 
And Vee  tiir-  day  or  by  night,  willingly  to  witlidraw,  purlob,  take, 
**^^7'  ^"^4^^  5^^s^^^y>  ^^  convey,  any  manner  of  eggs  of  any  kind  of 
II  .&  M.  c.ss.wild-fowl;»  from  or  in  any  nest,  place  or  places,  wheoe 
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the  J  shall  chance  to  be  laid  by  anj  kind  of  the  same  A.  D.  15S8. 
wiid-fowl,  upon  pain  of  imprispnment  for  <Mie  year,  and  5  ^„„^^  g,  14. 
to  lose  and  forfeit  for  every  egg  of  any  crane  or  bustard,  ^  ^""^t  ^-  **• 
so  destroyed,  purloined,  withdrawn,  conveyed,  or  taken  sGeo.i.  c.19! 
from  any  nest  or  place,  twenty  pence,  and  for  every  egg  •"J  *®  G».«. 
of  every  bittour,  heron,  or  sboveland,  eight  pence,  and 
for  every  egg  of  every  mallard,  teal,  or  other  wild-fowl, 
one  penny.     The  one  moiety  thereof  to  be  to  the  king 
our  sovereign  lord,  and  the  other  half  to  him  that  will 
sue  for  the  same,  in  form  aforesaid,  wherein  no  wager  of 
law,  essoin,  or  protection,  shall  be  allowed.    And  that 
all  justices  of  peace,  within  the  limits  of  their  commis- 
sion, shall  have  full  power  and  authority  fp  inquire, 
hear,  and  determine  the  same  in  form  before  rehearsed. 

S.  VI.  Provided  always.  That  this  act  extend  not  nor  Destroying 
be  hurtful  at  any  time  hereafter  to  any  person  or  penoos  choughs',  &c 
that  will  destroy  any  crows,  choughs,  ravens,  and  bus-  «wept«d. 
sards,  or  their  ^;gs,  or  to  any  other  fowl  or  their  eggs^ 
not  comestible,  qpr  used  to  be  eaten. 


31  HEN.  8.  C.  2.   A.  D.  1539.  A.  D.  15S9> 

AN  ACT  THAT  PISHING  IN  ANT  SEVERAL  POND,  OR 
MOTE,  WITH  AN  INTENT  TO  STEAL  PiSU  OUT  OP 
THE  SAME,  IS  FELONY. 

<  Whereas  divers  and  many  of  the  lords,  knights, 

<  esquires,  gentlemen,  and  other  the  king's  subjects 
'  within  this  his  realm,  at  their  great  costs  and  charges 
^  have  caused  to  be  made  within  their  several  grounds, 

<  many  ponds,  stews,  and  motes,  and  stored  them  with 
^  divers  kinds  of  fishes,  as  pikes,  bremes,  carps,  tenches, 

<  and  other  fishes,  whereof  they  have  thought  to  have 
^  had  great  commodity,  as  well  for  the  pleasure  of  their 
^  friends,  as  for  their  own  x^ommodity  and  profit  towards 
'  the  necessary  finding  of  their  houses^  divers  and  many 

[d2] 
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light  and  unreasonable  persons  of  this  realm,  being  of 
no  good  rnle  nor  honesty,  little  or  nothing  regarding 
God,  the  fear  of  their  sovereign  lord  the  king's  htg>h- 
ness,  nor  his  laws,  have  not  only  fished  the  said  ponds, 
stews  and  motes,  as  well  by  night  as  by  day,  with  nets, 
hooks,  and  baits'  of  divers  sorts,  but  also  with  great 
number  of  misruled  persons  have  entered  into  such 
grounds,  and  there  with  great  violence  have  broken  up 
the  heads  of  the  same  ponds,  stews,  and  motes,  and 
destroyed  and  taken  the  fish  of  the  said  ponds,  stews, 
and  motes,  to  the  great  displeasures  and  losses  of  the 
owners  of  the  said  ponds,  stews,  and  motes,  and 
contrary  to  all  good  reason,  right,  and  conscience.' — 
AH  fishing  "Wherefore,  be  it  enacted  by  the  king  our  sovereign 
&c.  with  i'n-  '^dj  w*^h  the  assent  of  the  lords  spiritual  and  temporal, 

tent  to  steal  and  the  commons*  in  this  pn  sent  parliament  assembled, 

fish  in  the  ,  .       ,  i      .        /.  »  ^i 

nighty  or       and  by  the  authority  of  the  same,  That  as  well  all  man-* 

hcS^of I  ^^^^^^  ^^  fishings  with  any  nets,  hooks,  or  baits,  of  whal 
pond  to  take  kind  soever  they  be^  in  any  sevehtl  pond,  stew,  or  mote, 
fcbn y.^*     *  with  an  intent  to  steal  fish  out  of  the  same,  done  or  com- 
This  section  mitted  at  any  time  after  the  Feast  of  the  Nativity  of  St. 
r^.6.  c.  u.^^^^  Baptist  next  coming,  thatis  to  say,  in  the  thirty-first 
1 M. «.  1.  c.  1.  jear  of  the  reign  of  oursaid  sovereign  lord,  from  the  hour 
of  six  in  the  even-tide,  unto  the  hour  of  six  in  the  morn- 
ing, against  the  wills  and  minds  of  the  owners  or  pos- 
sessioners  of  such  ponds,  stews,  or  motes,  as  also  the  un- 
lawful breaking-up  of  the  head  of  any  several  pond, 
stew,  or  mote^  by  day  off  by  nighty  afier  the  said  feast, 
without  cok>ur  of  title  so  to  do,  whereby  any  fish  of  the 
same  pond,  stew,  or  mote,  is  takei  cmt  destroyed,  against 
the  will  or  mind  of  the  owner  or  possessioner  of  the 
same^  be  to  all  intents  deemed,  taken,  and  adjudged 
felony;   and   that   tliose    persons  so    oScnding  shall 
•have  and  sutfer  all  such  pains  of  death  aud  punish- 
meuisj  as  other  felons  ought  to  have  and  sufor  for  ftlony 
by  the  course  of  flie  laws  of  this  mdm. 
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II.  And  also  be  it  further  enacted  by  the  authoriljr  a.  D.  1539. 
afi(Kesaid,  That  if  any  such  evil-disposed  persons,  after  Punishiuent 
the  feast  before  limited,  do  6sh  in  the  day-time,  at  any  ^^([fng^^^ 
other  time  than  is  before  rehearsed,  in  any  such  several  ^^y^^^"^^- 
ponds,  stews,  or  motes,  M^ith  any  manner  pf  nets,  hooks, 
or  baits,  as  is  aforesaid,  what  kind  soeyer  they  be  of, 
against  the  will,  pleasure  and  mind  of  the  owners  or 
possessors  of  the  same  several  ponds,  stews,  or  motes, 
not  having  any  manner  of  colour  of  title  so  to  do,  and 
thereof  be  lawfully  convict  at  the  suit  of  our  sovereign 
lord  the  king,  or  the  party  grieved,  that  then  the  said 
parties  so  convicted  shall  sufier  imprisonment  by  the 
space  of  three  months,  and' after  tlie  said  three  months 
expired,  shall  find  sufficient  surety  for  his  or  their  good 
abering,  or  else  to  lemaia  still  in  prison  without  bail  or 
mainprise,  unto  such  time  he  or  they  can  find  such 
surety. 


SI  HEK.  Vlir.   CAP.  XII.    A.  D.  1539. 

It  shall  be  felony  to  take  in  the  king's  ground  BnyRep.tEd.6. 
egg  or  bird  of  any  falcon,  goshawk,  or  laner,  out  of  the  {mIz.  i.c.  i. 
nest ;  or  to  find  or  take  up  any  falcon,  jerfalcon,  jerkin^  Revived  by 
sacer  or  sacerit,  goshawk,  laner  or  lanerite,  of  the  king's,  c.  n. 
aQd  having  on  it  the  king's  arms  and  verviles,  and  do*"^^*^^^^" 
not  within  twelve  day«  bring  or  send  the  tame  to  the7£(f.6.c.ii. 
master  of  the  king's  hawks,  or  to  one  of  his  falconers,  or 
to  the  chief  of  the  shire ;  or  between  the  vising  of  the 
sun  and  setting  of  the  same,  with  his  fiice  hid  or  covered 
with  hood,  or  visert,  or  painted,  or  disguised,  to  the  in- 
tent lie  would  not  be  known,  to  enter  into  any  forest, 
chase  or  park  of  the  King's,  Queen's,  Prince's,  or  any  of 
the  king's  childioi,  or  into  any  other  ground  of  either  of 
tbcirs  inelosed  with  wall  or  pole,  ordaiaed  £>r  the  keep- 
ing of  deer,  to  the  intent  to  steal  any  of  them,  or  to  drive 
any  of  them  forth  of  the  same  fi[>iest,  &c.  or  in  or  at  any 
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A.  P.  15S9.  time  of  the  day^  with  his  &ce  hid  or  disgaised,  to  kill 
any  conies,  or  rabbits,  within  any  ground,  being  the  law- 
ful warren  of  the  king's,  &c.  in  or  within  any  of  his  or 
their  parks ;  or  in  the  night  to  enter  into  any  park, 
chase,  or  forest  of  the  king's,  &c.  to  the  intent  to  steal 
any  deer,  or  into  his  or  their  warren  to  kill  and  steal 
any  conies. 


A.  p.  1540.  32  HEN.  8.  CAf .  VIII.   A.  D.  1540. 

]^ep.  Whosoever  shall  sell  or  buy  any  pheasant  or  par- 

iJacl.c.cr.tridge,  (saving  the^oflBcers  of  the  king's,  qaeen's   or 

prince's  houses)  shall  forfeit  for  every  pheasant  six  shiU 

lings  and  eight  pence,  and  for  every  partridge  three 

shillings  and  four  pence  to  the  king.  See. 


32  HEN.  8.   CAP.  11.  A.  D.   1540. 

Rep.  1  Ed.  6*     It  shall  be  felony  to  take,  or  cause  to  be  taken,  the 
i' »!'  ^SS  ^^  VS^  of  any  falcon,  goshawk,  or  lanard,  or  their 

c.  1.  birds,  out  of  their  nests  ;    or  with  vizards  or  painted 

n  Hen,  r.  c.  fg^g^  ^y  otherwise  disguised,  to  the  intent  he  would  not 
9Sf4  Ed.6.  be  known,  to  steal  deer  or  conies  in  the  day-tirae  in  a 
rEdlo.c.  11.  lawful  warren  or  park  ;  or  to  steal  deer  or  conies  in  the 
night  there. 


32  HEN.  8.  c.  35.  A.  D.  1540. 

THE  JUSTICES  OF  FORESTS  TO  MAKE  DEPUTIES. 

Every  iiistice  Forasmuch  as  it  is  much  doubted  whether  the 
f/rlsts  *  ^i^g'^  justices  of  his  foresU,  parks,  and  chases  widiia 
chases,  and  this  realm,  may  lawfully  make  or  depute  any  dq[Mity 
nfakeas^^  or  deputies,  for  the  exercising  of  their  said  roomes  or 
inanydepu-  officeof  justice  of  the  forests :  for  the  avoiding?  of  which 

ties  as  lie 

wiU.  ambiguity  and  doubt,  and  to  the  intent  that  the  laws  at 
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the  forest  may  be  more  truly  and  speedily  executed,  it  a.  D.  1540. 
may  be  enacted  by  the  king  oar  sovereign  lord,  by  the" 
B6seni  of  the  lords  spiritual  and  temporal,  and  the  com- 
mons, in  this  present  parliament  assembled,  and  by  au- 
thority of  the  same,  That  from  henceforth  all  and  every 
the  justice  and  justices  of  the  king's  forests,  parks,  and 
chases  within  this  realm,  which  now  be,  or  hereafter 
shall  }>e,  by  their  writing,  sealed  with  the  seal  of  their 
office,  shall  make,  assign,  depute,  and  appoint,  as  many 
deputy  or  deputies  for  the  exercising  of  the  same  office 
of  justice  or  justices  of  the  forest,  as  to  such  justice  or 
justices  from  time  to  time  shall  be  thought  convenient ; 
'which  deputy  and  deputies  so  appointed,  shall  have  like 
power  and  authority  to  do  and  execute  all  things  con- 
cerniog  the  king's  forests,  parks,  and  chases,  and  all 
other  things  concerning  the  office  and  offices  of  the  jus- 
tice of  the  forests,  to  all  intents  and  purposes,  a:id  in  as 
large  and  ample  manner  and  form,  as  the  same  justice  or 
justices  might  or  may  lawfully  do  or  execute  by  the 
laws  of  this  realm,  and  as  though  the  same  justice  or 
justices  were  there  personally  present  in  his  or  their  own 
person  or  persons. 

m 

33  liEN.  8.    CAP.  3.   A.  D.  154K  y^.P.  1541. 

Whosoever  shall  buy  any  fresh  fish  (except  sturgeon,  ^^p, 
porpose  and  seal)  of  any  stranger  in  the  parts  of  Flan-  ^  ^'-  ^-  J- 
ders,  Zealand,  Ficardy  or  France,  or  upon  the  sea  be- 39  EL  r.  10. 
tween  shore  and  shore,  or  in  any  place  beyond  the  sea, 
to  put  to  sale  to  any  person  within  this  realm,  shall  for* 
feit  for  every  time  ten  pounds  :  but  this  shall  not  extend 
to  any  persons  which  shall  buy  fish  in  any  part  of  Ice- 
Ismd,  Scotland,  Orkney,  Shetland,  Ireland,  or  Newland. 
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A.D.  IMl. 

S3ii£N.8.  C.6.  A.  D.  1541. 
Stat.  95  H.Q.     Where  in  the   parliament  holden  at  Westniuister, 
^^*  the  15<h  day  of  January,  in  the  fivc-and-tuHmtieth  year 

of  the  king's  roost  gracious  reign,  and  there  ccmtinued 
and  kept  until  the  SOth  day  of  March  then  nexteosning, 
among  divers  ^n<)  sundry  ivholesome  and  laudable  acts, 
statutes,  and  ordinances,  one  statute  and  ordinance 
was  made  and  ordained  for  the  avoiding  and  eschewing 
of  shooting .  in  cross-bows,  and  band-guns ;  since  the 
Jnconvenien- making  of  which  act,  divers  malicious  and  eviUdisposed 
cies  ensuing  p^i^ons,  not  only  presuming  wilfully  and  obstinately  the 
cro!^s-bow9  violation  and  breach  of  the  said  act,  but  also  of  their 
and  hand-  ^lalicious  and  evil-disposed  minds  and  purposes,  have 
wilfully  and  shamefully  committed,  perpetrated  and 
done  divers  detestable  and  shameful  murders,  robberies, 
felonies,  riots  and  routs,  with  cross-bows,  little  abort 
hand-guns,  and  little  hagbuts,  to  the  great  peril  and  con- 
tinual fear  and  danger  of  the  king's  most  loving  subjects, 
and  also  divers  keepers  of  forests,  chases,  and  parks;,  as 
well  of  our  said  sovereign  lord,  aa  other  hw  nobles  and 
commons  ;  and  divers  gentlemen,  yeomen,  and  serving- 
men  now  of  late  have  laid  a  part  the  good  and  laydable 
exercise  of  the  long-bow,  which  always  heretofore  hath 
been  the  surety,  safe-guard,  and  continual  defence  of 
this  realm  qf  England,  and  an  inestimable  dread  and 
terror  to  the  enemies  of  the  same.  And  now  of  late  the 
said  evil-disposed  persons  have  used,  and  yet  do  daily 
use  to  ride  and  go  in  the  king's  highways,  and 
else-where,  having  with  them  cross-bows  and  little 
hand-guns,  ready  furnished  with  quarrels,  gunpowder, 
fire  and  touch,  to  the  great  peril  and  fear  of  the  king's 
most  loving  subjects.  For  reformation  whereof,  be  it 
enacted,  ordained,  and  established  by  the  king  our 
sovereign  lord,  the  lords  spiritual  and  temporal,  and  the 
ccmimons  in  this  present  parliament  assembled,  and  by 
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the  authority  of  the  same,  in  manner  and  form  follow-  A.  D.  1541. 
ing,  that  is  to  say,  That  no  person  or  persons,  of  what  who  may 
estate  or  degree  he  or  they  be,  except  he  or  they  in  their  !^^*P  °^  ^"^^ 


in  a  gun  or 


own  right,  or  in  the  right  of  his  or  their  wives,  to  his  cross-bow, 
or  their  own  uses,  or  any  olher  to  the  use  of  any  such  ^"^^  24. 3°^' 
person  or  persons,  have  lands,  tenements,  fees,  annui- -I^'*  6.  c  14. 
ties,  or  offices,  to  the  yearly  value  of  one  hundred  pounds, 
from  or  after  the  last  day  of  June,  next  coming,  shall 
shoot  in  any  cross-bow,  hand«gun,  hag-but,  or  demy- 
hake,  or  use  to  keep  in  his  or  their  houses,  or  elsewhere, 
any  cross-bow,  hand«gun,  hag-but,  or  demy-hake,  other- 
wise or  in  any  other  manner  than  is  hereafter  in  this  pre- 
sent act  declared,  upon  pain  to  forfeit,  for  every  timethat 
he  or  they  so  offend  contrary  to  this  act,  ten  pounds. 

S.  II  •  And  furthermore  be  it  enacted  by  the  authority  of  what 
aforesaid.  That  no  person  or  persons,  of  what  estate  ori^"^j^  ^ 

'  r  r  7  hand-gun, 

degree  soever  he  or  they  be,  from  or  after  the  said  last  day  hpg-but,  and 

of  June,  shall  shoot  in,  carry,  keep,  use,  or  have  in  ^iSshalYhe?^ 

house;  or  elsewhere,  any  band-gun,  other  than  such  as 

shall  be  in  the  stock  and  gun  of  the  length  of  one  whole 

yard  ;  or  any  hag-but  or  demy-hake,  other  than  such 

as  shall  be  in  the  stock  and  gun  of  the  length  of  three 

quarters  of  one  yard,  upon  pain  to  forfeit,  for  every 

time  that  he  or  they  shall  shoot  in,  carry,  use,  or  have 

any  such  gun,  being  not  of  the  length  of  one  whole  yard, 

or  hag-but,  or  demy-hake,  being  not  of  the  length  of  three 

quarters  crf'a  yard,  ten  pounds  sterling.  And  that  it  may  He  that  hath 

be  lawftd to  every  person  and  persons  which  have  ^^nds,  J^  '^j^^^^"^ 

tenements,  fees,  annuities,  or  offices,  to  the  yearly  value  cross-bow  or 

of  one  hundred  pounds,  as  is  aforesaid,  to  seize  and  take^^^^^j.^ 

every  such  cross-bow,  and  also  every  hand-gun  being  in 

stock  and  gun  shorter  in  length  than  one  whole  yard, 

;uid  every  hag-but,  and  demy-hake  being  shorter  in 

length  than  three  quarters  of  a  yard,  or  any  o(  thfem, 

from  the  keeping  or  possessing  of  every  such  offender 

contrary  to  the  form  of  this  act ;  and  the  same  cross 
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A.  D.  1541.  bow  or  croBS*tx>w8  t<tkeep  and  retain  <o  his  or  their  own 
use  ;  and  also  the  same  hand^guns,  hag-buts,  and  demj- 
hakes,  so  seized  and  taken,  within  twenty  days  next 
after  the  same  seizure  or  taking,  to  break  and  destroy, 
upon  pain  of  forty  shillings  for  every  gun  so  seized,  and 
not  broken  and  destroyed,  and  the  same  so  broken  and 
destroyed,  to  keep  and    retain   to  his  or  their   own 
use. 
No  Dfrson         S.  III.  And  be  it  further  enacted  by  the  authority 
^un  clur^ed  ^^^^said,  That  no  person  or  persons,  other  than  such  as 
have  lands,  tenements,  rents,  fees,  annuities,  or  offices, 
to  the  yearly  value  of  one  hundred  pounds,  as  is  afore- 
said, from  or  after  the  said  last  day  of  June,  shall  carry  or 
have  in  his  or  their  journey,  going  or  riding  in  the  king's 
highways,  or  elsewhere,  any  cross-bow  bent,  or  gun 
charged  or  furnished  with  powder,  fire,  or  touch  for  the 
same,  except  it  be  in  time  and  service  of  war,  upon  pain 
to  forfeit  for  every  such  offence  ten  pounds ;  this  pre- 
sent act,  or  any  thing  therem  contained  to  the  contrary 
notwith  standing. 
Shooting  in  a     S.  I V.  And  be  it  ftirther  enacted  by  the  authority  afore- 
with  a  gun.   ^^'^9  That  no  person  or  persons,  from  the  said  last  day  of 
June,  shall  in  any  wise  shoot  in  or  with  any  hand-gun, 
demy-hake,  or  hag-but,  at  any  thing  at  large,  within 
any  city,  borough,  or  market-town,  nor  within  one 
quarter  of  a  mile  of  any  city,  borough,  or  market-town, 
except  it  be  at  a  butt  or  bank  of  earth,  in  place  conve- 
nient, or  for  the  defence  of  his  person  or  house,  upon 
pain  to  forfeit  for  every  such  shoot  ten  pounds,  this  pre- 
sent act,  or  any  thing  thing  therein  contained  to  the 
contrary  notwithstanding. 
Nu  man  shall     S.  Y .  And  be  it  further  enacted  by  the  authority  afore- 

hirsemint    ^^^^  '^^^^  ^®  person  or  persons,  of  what  estate  or  degree 

to  shoot.       soever  he  or  they  be,  shall,  from  or  after  the  last  day  of 

June,  command  any  of  his  or  their  servants  to  shoot  in 

any  cross-bow,  hand-gun,  hag-but,  or  demy«hake,  of 
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his  or  their  said  masters,  or  of  any  other  persons,  at  any  a  p.  i6ti. 

deer,,  fowl,  or  other  thing,  except  it  be  only  at  a  butt  or 

bank  of  earth,  or  in  the  time  of  war,  as  is  abovesaid, 

upon  pain  to  forfeit  for  every  such  offence  ten  pounds. 

The  one  moiety  of  all  which  forfeitures  and  penalties  in 

this  present  act  above  specified,  shall  be  to  the  king  our 

sovereign  lord,  his  heirs  and  successors,  and  the  other 

moiety  thereof  to  the  party  that  will  soo  for  the  same  by 

bill,  plaint,  action  of  debt,  or  information,  in  any  of  the 

king's  courts  of  record,  in  which  suit  no  essoin,  piotec- 

tion,  nor  wager  of  law  shall  be  allowed. 

S.  VL  Provided  always,  and  be  it  enacted  by  the  au-Shootins;«t  a 

thority  aforesaid,  That  it  shall  l)e  lawful  from  henceforth  J^^l^^g^^'JJ^^^"^ 

to  all  gentlemen,  yeomen,  and  serving-men,  of  every  lord 

spiritual  and  temporal,  and  of  all  knights,  esquires,  and 

gCDtlemen,  and  to  all  inhabitants  of  cities,  boroughs,  and 

raarket-ta^lDS  of  this  realm  of  £ngland,  to  shoot  with  any 

hand'gun/demy-hake^  or  hag-but,  at  any  Uitt  or  bank 

of  earth,  only  in  place  convenient  for  the  same,  so  that 

every  such  hand-gun,  demy-hake,  and  Iiag-but  be  of  the 

several  lengths  aforesaid,  and  not  under.     And  that  itwho  may 

shalL  be  lawful  to  every  of  the  said  lord  and  lords,  I'^^P  *"  '^*" 

•^  _  '  houses  guns 

luughts,  esquires,  and  gentlemen,  and  the  inhabitants  of  of  a  lawtUl 
every  city,  borough,  and  market-town,  to  have  and  ^"S** 
keep  in  every  of  their  houses  any  such  hand-gun  or 
hand-guns  of  the  length  of  one  whole  yard,  or  any  hag- 
bat,  or  demy-hake  of  the  length  of  three  quarters  of  a 
yard,  as  is  aforesaid,  and  not  under,  to  the  intent  to  use 
and  shoot  in  the  same  at  a  butt  or  bank  of  earth  only,  as 
is  aboveaaid,  whereby  they  and  every  of  them,  by  the 
exercise  thereof  in  form  abovesaid^  may  the  better  aid 
and  assist  to  the  defence  of  thus  realm,  when  need  shall 
xeqaire;  thispresent  act,  or  any  thing  therein  contained, 
to  the  oOQtsary  notwithstanding. 

8.  VII.  And  be  it  farther  enacted  by  the  authority  J«*^*^  .^  ^ 
aloNnid,  T bat  it  ibaU  be  lawful  to  eyery  petsoa  and  per>  bouse  stand. 
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A.  D.  1641.  6on8,wkichdwellethandinhabitethinanjrhousesUuiding, 
ing  two  fur-  and  being  set  distant  two  furlongs  from  any  city,  bo- 
townV"^"*  *  rough,  or  town,  to  keep  and  have  in  his  said  house,  for 
the  only  defence  of  the  same,  hand^guns,  hag-buts,  and 
demy-hakes,  being  of  the  several  lengths  aforesaid,  and 
not  under,  and  to  use  and  exercise  to  shoot  in  the  same 
at  any  butt  or  bank  of  earth  near  to  his  house,  and  not 
otherwise ;  any  thing  contained  in  this  act  to  the  con- 
trary notwithstanding. 
Placards  of       S.  VIII.  And  furthermore  the  king*s  most  loving  sub- 
^  h^'^t^  ^^     i^^^y  ^'^^  ^^^^^  spiritual  and  temporal,  and  the  commons 
cross-bows,   in  this  present  parliament  assembled,  most  humbly  do  be- 
^^'  ^®'°*       seech  the  king's  majesty,  that  it  be  further  enacted  by  the 
authority  aforesaid.  That  all  letters,  patents,  fraternities, 
and  also  all  other  placards,  licences,  and  bills  assigned, 
heretofore  had,  made,  or  signed  by  his  highness,  or  by 
any  other  authorised  by  his  highness  letters  piitent  under 
his  great  seal,  to  give  licence  and  placard  to  shoot  in 
cross-bows  and  hand-guns,  or  any  of  tJiem>  shall  be, 
from  and  after  the  said  last  day  of  J  u»e,  irustrate,  void, 
and  of  none  effect. 
All  statutes       S.  IX.  And  also  that  it  may  be  further  enacted  by  au- 
[nVrSsSs"*^"*y  aforesaid,  That  the  said  statute  made  in  the  said 
and  guns  re-  twenty-fifth  year  of  the  king's  most  gracious  reign,  and 
^^^  '         all  other  statutes  heretofore  made  and  provided  for  the 
avoiding  and  restraint  of  shooting  in  cross-bows  and 
hand-guns,  or  for  any  of  them,  or  for  the  using  and 
keeping  of  (he  same,  be  from  henceforth  utterly  void, 
and  of  none  effect. 

S.  X.  Provided  always.  That  every  process,  suit, or  in* 
formation,  conceived,  commenced,  and  now  depending, 
for  any  offence  done  contrary  to  the  form  of  the  said  sta* 
tute,made  in  the  saidfive-and-twentieth  year  of  the  king's 
most  noble  reign,  or  of  any  other  statute,  made,  pro* 
vided  for,  and  concerning  the  shooting  in  cross-bows 
and  hand-guns,  not  repealed,  and  for  the  keepii^  oftfae: 
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same,  shall  be  as  good  and  effectual  to  the  parties  that  A.  D.  1541. 
have  commenced  the  same,  and  shall  stand  and  be  in  ^""""""^ 
such  form,  effect,  degree,  and  condition,  as  if  this  act 
had  never  been  made. 

S.  XL' Provided  also,  That  this  act,  or  any  thing  Receiver  of 
therein  contained,  be  not  in  any  wise  hurtful  or  prejudicial  r  "*/^^^  u 
to  any  person  or  persons,  now  being,  or  that  hereafter  kiog. 
shall  be  appointed  by  the  king's  highness  to  keep, 
receive,  or  take  any  cross-bows  or  hand-guns,  that  shall 
be  forfeited  or  taken  within  the  precinct  or  liberty  of 
the  king's  forests,  parks,  or  chases  ;  but  that  he  or  they 
may  lawfully  keep  and  retain  the  same  cross-bows  or 
hand-guns,  from  time  to  time,  untU  such  time  as  the 
further  pleasure  of  the  king's  highness  in  that  behalf,  be 
to  every  such  person  hewed  and  declared. 

S.  XII.  Provided  also.  That  this  act  extend  notto  thccro&s-bow 

makers  of  cross-bows  or  hand-cjuns,  but  that  they  mav  ^^  *^*'?^" 

,,  ,  ,  gun-makers. 

lawnilly  keep  cross-bows  and  hand-guns,  hag-buts,  and 

demy-hakes  in  their  houses,  and  shoot  in  the  same,  only 
for  proving  and  assaying  of  them,  at  a  butt  or  bank  of 
earth,  in  a  place  convenient,  and  not  otherwise ;  so  that 
the  said  hand-guns,  hag-buts,  and  demy-hakes  be  of 
the  several  lengths  in  slock  and  gun,  as  is  above 
limited. 

S.  XIII.  Provided  also.  That  this  act,  nor  any  thing  Merchants 
therein  contained,  extend  not,  or  be  prejudicial  to  any  having  to  sell 

cross-bows, 

merchants  which  have  or  shall  have  any  cross-bows,  hand-  &c. 
guns^  hagbuts,  and  demy-hakes,  or  any  of  them,  to  sell 
within  this  realm,  and  to  none  other  use  ;  so  that  the 
-same  hand-guns,  hag-buts,  and  demy-hakes  be  of  the 
several  lengths  in  gun  and  stock,  as  is  above  limited, 
and  not  under. 

S.  XIV.  Provided  also.  That  no  manner  of  person  Proclamation 
-run  in  any  danger,  or  take  hurt  by  reason  of  any  Penalty  ^^*^^^|"  ^^*^ 
or  forfeiture  contained  in  this  act,  until  such  time  as  pro- 
clamation be  made  of  the  act*  within  the  same  county, 
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A.  n.  15 ti.  \Therc  the  party  that  shall  or  may  offend  contrary  to 
this  act,  dwelleth,  by  the  space  of  twenty  days  next 
after  the  making  of  the  said  {  roclamation. 
One  bringing     S.  XV.  Provided  also,  That  if  any  manner  of  person 
* r^Tc  i^nio  ^^"^S  ^^  ^"^^  ^^  ^  brought  with  him  into  hisl edging,  or 
another's       in  or  to  any  other  maii^s  house,  any  cross-bow  or  hand- 
^^'  gun,  that  then  the  penalty  and  forfeiture,  if  any  such  be,  or 

Iiereaftcr  shall  be  forfeited  by  reason  of  this  act,  to  run 
and  be  only  upon  the  briuger  of  the  said  cross-bow  and 
hand-gun,  and  not  to  the  owner  of  tlie  same  lodging 
or  house,  if  the  said  owner  of  the  said  lodging  or  house 
cause  the  bringer  thereof  to  take  and  to  carry  away  the 
said  cross-bow  or  hand-gun  again  with  him  at  his  do- 
parting  ;  any  thing  in  this  act  made  to  the  contrary  not- 
>Yithstandiitg. 
>^nT  may  S.  X  Vi.  And  be  it  also  enacted  by  the  authority  of 

ofTciuJi  r  to  a  ^^^^  present  parliament.  That  if  any  person  or  persons 
jiisiice  of  from  or  after  the  last  day  of  June  next  coming,  ace  or 
find  any  person  or  persons  offending  or  doing  contrary  to 
the  form  and  effect  of  this  present  act^  that  then  it  shall 
be  lawful  to  every  such  person  or  persons,  perceiving, 
finding,  or  seeing,  any  such  person  or  persons  so  offending 
contrary  to  this  act,  to  arrest  and  attach  every  such  of- 
fender or  offenders,  and  to  bring  or  convey  the  same  tothe 
next  justice  of  the  peace  of  the  same  county,  where  the 
same  ofiender  or  offenders  shall  be  found  so  offending. 
And  that  the  same  justice  of  the  peace,  upon  a  dueexami* 
nation  and  proof  thereof  before  him  had  or  made,  by  his 
discretion,  shall  have  full  power  and  authority  to  send 
or  commit  the  same  offender  gr  offenders  to  the  next  jail, 
there  to  remain  till  such  time  as  the  said  penalty  or  for- 
feiture shall  be  truly  contented  and  payed  by  the  said 
offender :  the  one  moiety  of  the  same  penalty  to  be 
paid  to  the  king's  highness,  and  the  other  moiety  there- 
of to  the  first  bringer  or  conveyor  of  the  said  offimdcr  to 
the  same  justice  of  peace* 
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S.  XVIL  And  be  it  further  enacted  by  the  authority  a.  d.  i5ii. 
aforesaid,  That  if  any  person  or  persons  do  at  any  timel"  ever>  pia- 
hereafter  obtain,  get,  or  purchase,  of  the  king's  majesty,  ^^shoo^hi^ 
his  heirs,  or  successors,  any  placard,  licence,  or  bill  as- ^™*^»-**^^^> 

&c.  there 

signed,  to  shoot  in  any  cross-bow,  hand-gun,  hagbut,  or  shall  be  con- 
deony-hake,  contrary  to  the  tenor,  purport,  and  effect  of '^"**^''.  ^' 
this  present  act,  that  then  there  shall  be  contained  in  every  or  fowls  he 
such  placard,  licence,  and  bill  assigned,  at  what  beasts,  *  *'^°^^' 
fowls  or  other  things,  the  said  person  or  persons  so  ob- 
taining any  such  placard,  licence,  or  bill  assigned,  shall 
shoot  at,  with  any  cross-bow,  hand-gun,  hagbut,  or  demy* 
hake;  or  else  tliat  every  snch  placard,  licence,  and 
bill  assigned,  hereafter  to  be  obtained,  gotten,  or  pur- 
chased, shall  be  clearly  void,  frustrate,  and  of  none  effect. 
And  also  that  every  such  person  or  persons  so  obtain- 
ing any  such  placard,  licence,  or  bill  assigned,  before 
they  shoot  in  any  such  cross-bow,  hand-gun,  hagbut, 
or  demy-hake,  in  any  such  manner  or  form,  as  shall  be 
mentioned  in  any  such  placard,  licence,  or  bill  assigned, 
shall  be  bounden  in  the  king's  court  of  phancery,  by  re- 
cognisance, in  the  sum  of  twenty  pounds,  to  the  king's 
use,  with  and  upon  condition  that  he  so  obtaining  or  ^ 
having  the  said  licence,  placard,  or  bill  assigned,  shall 
not  shoot  in  any  cross-bow,  hand-gun,  hagbut,  or 
demy-hake,  at  any  other  beasts  or  fowls,  than  in  any- 
such  placard,  licence  or  bill  assigned,  shall  be  contained 
and  specified ;  and  abo  all  such  placards,  licences,  and 
fadlls  assigned,  so  hereafter  to  be  made  to  any  person 
or  persons,  not  being  so  bounden  by  recognisance  in  the 
4X}\xxl  of  the  chancery,  as  is  aforesaid,  to  be  utterly  void 
and  of  none  effect. 

S.  XVIII.  And  be  it  further  enacted  by  the  authority  who  tnayexi- 
aforesaid,  That  it  shaU  be  law  ful  to  all  justices  of  the  peace^JJJJ?  ^*^*°* 
in  their  sessions,  and  to  all  stewards  and  bailiffs  in  their  feDders. 
several  leets  and  lawdays,  to  enquire,  hear,  and  determine 
every  such  offence,  after  the  said  last  day  of  June,  to  be 
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A.  D.  1541.  committed  and  done  contrary  to  the  tenor  of  this  present 
act ;  so  that  always  no  less  fine  than  ten  pounds  be  as* 
sessed  upon  every  such  presentment  and  conyiction  made 
according  to  the  due  course  of  the  law,  the  same  fine 
so  by  the  same  justices  of  peace  upon  every  such  pre- 
sentment and  conviction  made  before  them  in  their  ses- 
sions, to  be  paid  and  levied  only  to  the  king^s  use ;  and 
the  one  moiety  of  every  fine  to  be  assessed  by  the  steward 
or  bailiffs  of  any  leet  or  lawday  upon  every  presentment 
Who  shall     or  conviction  before  them  to  be  made  to  be  paid  and 

features  and  '^^'^  *^  ^^^  ^^  ^^  ^^®  ^^"Sf  ^^^  sovereign  lord ;  and  the 
by  what        other  moiety,  the  one  half  to  the  owner  of  the  said  leet 
shairrecewe  ^^  lawday,  by  distress  or  action  of  debt,  and  the  other 
hcin.  half  of  the  same  second  moiety  of  the  same  fine  to  be  to 

the  party  that  will  pursue  for  the  same  in  any  of  the 
king^s  courts  by  bill,  plaint,  information,  or  action  of 
debt,  in  the  which  none  essoin,  protection,  nor  wager  of 
law  shall  be  allowed. 
Wilful  con-       S.  XIX.  And  be  it  further  enacted,  That  if  any  jury, 
the  iurv  shall  bcinff^^o*^  and  chargcil  to  enquire  for  the  king  our  sove-< 
be  enquired   reign  lord,  before  any  justices  of  the  peace,  or  stewards  of 
.hi  vr.  ^^^  ^^  lawdays,  of  any  offences  committed  or  done  con- 

trary  to  this  present  act,  do  wilfully  conceal  any  of  the 
same  offences ;  that  then  the  said  justices,  stewards,  or 
bailiffs,  before  whom  any  concealment  shall  be  had  and 
done,  shall  have  authority,  by  virtue  of  this  present  act, 
from  time  to  time,  to  charge  and  swear  another  jury  of 
•twelve  or  more  good  and  substantial  lionest  persons,  to 
enquire  of  every  such  concealment :  and  if  any  such 
concealment  be  found  and  presented  by  the  said  jury,  so 
charged  to  enquire  of  the  same,  that  then  every  one  of 
the  said  first  jury  that  so  did  conceal  the  same,  shall  lose 
and  forfeit  for  every  such  concealment  of  every  such 
offence,  twenty  shillings.     AH  which  forfeitures  and  pe- 
nalties of  twenty  shillings,  for  every  such  concealment 

I 
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of  every  such  offence,  so  found  and  presented  before  the  a.B.  imi. 
same  justices  of  peace,  shall  wholly  be  levied  and  paid  ■"•"""'"•" 
to  theking's  use.  And  the  moiety  of  all  the  same  forfeitures 
and  penalties  of  twenty  shillings,  so  found  and  presented 
before  the  stewards  or  bailiffs  of  any  leet  or  lawday,  shall 
be  levied  and  paid  to  the  use  of  the  owner  of  the  said  leet 
or  lawday,  by  distress  or  action  of  debt ;  and  the  other 
moiety  thereof  to  be  to  the  party  or  parties  that  will  sue 
for  the  same  by  action,  information,  bill,  or  plaint,  in 
any  of  the  king  s  courts,  in  the  which  actions,  informa- 
tions, bills,  or  plaints,  no  wager  of  law,  essoin,  nor  pro- 
tection  shall  be  allowed. 

XX.  Provided  alway,  and  be  it  enacted  by  the  au-  within  what 
thority  aforesaid,  Thatif  any  person  or  persons  hereafter  ^^®  *^"*^  ^ 
in  any  part  do  oflend  or  do  contrary  to  the  purview  and  menced 
remedy  of  this  act,  whereupon  cause  of  action  fo^the*|^'"^^j.^ 
same  offence  shall  be  given  to  the  king,'  his  heirs  or  sue*  the  kino,  «r 
cessors,  or  to  any  other  person  or  persons  that  will  sue  "^  ^ 
by  yirtue  of  this  act,  for  the  punishment  of  the  said  of- 
fence or  forfeits ;  that  if  the  king  our  sovereign  lord,  his 
heirs  or  successors,  within  one  year  next  and  imme- 
diately after  such  oflences  and  forfeitures  had  and  made, 
do  not  pursue  their  action  or  actions  so  given  by  this 
act,  or  cause  examination  upon  such  defaults  and  offences 
to  be  had  and  made  before  thehr  counsel,  or  other  pre- 
sentments thereof  to  be  had,  according  to  the  meaning  of 
the  same  act :  and  every  other  person  which  hereafter, 
by  yirtue  of  this  act,  may  have  action  or  actions,  suit 
or  information  upon  this  statute,  ^ithin  half  a  year  next 
and  immediately  after  such  offences  or  forfeits  had  and 
made,  do  not  commence  their  suits,  informations,  ac- 
tions, or  presentments,  of  and  upon  the  said  forfeits,  by 
action,  or  otherwise,  as  in  this  present  act  is  limited  and 
declared ;  that  then  as  well  the  king  our  sovereign  lord, 
his  heirs  and  successors,  after  one  year  next  after  such 
offences  and  forfeits  had  and  made,  if  no  suit  in  his  or 


400  APPENDIX. 

^  ^^  '^'^^^'  their  name  he  taken  by  action,  or  otherwise,  as  is  before 
expressed,  before  the  same  year  ended  and  determined, 
as  every  other  person  after  half  a  year  next  after  like  of- 
fences and  forfeits  had  and  done  in  the  form  aforesaid, 
if  no  suit  thereupon  be  taken  by  none  of  them  in  form 
,  abov(*  declared,  be  utterly  excluded  and  debarred  of 
their  said  suits,  actions,  informations  and  examinations, 
to  them  given  by  virtue  of  this  said  act  i  and  the  parties, 
and  every  of  them,  so  offending,  shall  be  of  all  sach 
offences  and  forfeits  clearly  discharged  and  quit ;  any 
thing  in  this  act  comprized  to  the  contrary  notwith- 
standing. 

XXI.  Provided  always,  and  be  it  enacted  by  the  au- 
thority aforesaid,  That  this  present  act,  nor  any  thing 
therein  contained,  shall  in  any  wise  extend  or  be  prejudi- 
cial unto  the  king's  subjects  resident  or  inhabiting  near 
unto  the  coasts  of  the  sea,  in  any  part  of  this  realm,  their 
houses  being  not  above  five  miles  distant  from  the  same 
D\rt'llers       coasts  :  nor  also  to  any  of  the  king^s  said  subjects  in- 
m?lts"»f        habiting  within  twelve  miles  of  the  borders  of  Scotland ; 
ftct.tland.       nor  to  any  the  king's  subjects  inhabitants  of  the  town 
Theinhabi-  and  marches  of  Cal ice,  nor  to  any  of  the  inhabitants  of 
tanis  otccr-  ^jj^  jgi^g  of  Gcrsey,  Gernesey,  Anglesey,  and  the  isles  of 

5)rivilLdged.  Wight  and  Man ;  but  that  it  shall  be  lawful  for  every  of 
the  said  inhabitants,  at  all  times  hereafter,  to  hav«,  ex- 
ercise, and  use  their  Iiand-guns,  hagbuts,  and  demy- 
hakes,  of  ihc  lengths  abovcsaid,  within  the  limits  and 
isles  al)ovesaid,  so  that  it  be  at  no  manner  of  deer,  hearue, 
shovelard^  fesant,  partridge,  wildswan,  or  wild  elke, 
or.  any  of  them  ;  this  present  act,  or  any  thing  therein 
contained,  to  the  contrary  notwithstanding. 
A  servant         XXII*  Provided  also.  That  this  act,  nor  any  thing 
^  mi*^ t'v  the    ^'^^'^^'^  contained,  be  in  any  wise  hurtful  or  prejudicial  to 
command-     any  servant  or  person  that  hereafter,  from  the  said  last  day 
nilfcicr.*   "    of  J  une,  shall  bend,  bear,  carry,  charge,  use  or  assay  any 
cross-bow,  or  any  band-gun,  demy-haki^,  or  hag^ut  of 
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the  lengths  abovesaid,  by  the  commandment  of  his  lord  A,  D.  1541. 
or  master,  so  that  the  said  servant  or  person  do  not  shoot 
at  any  fowl,  deer,  or  other  game,  of  what  kind  or  nature 
soever  they  be  of:  nor  also  to  any  such  servant,  person  A  servaot 

or  persons,  that  shall,  after  the  said  last  day  of  June,  ijceaclin 
bear  or  convey  any  cross-bow,  hand -gun,  hagbut,  or  writing  may 
demy-hake,  of  the  length  aforesaid,  to  any  place  or  master's  gua, 
places,  by  the.  commandment  of  his  lord  or  master  thai 
may  shoot  by  authority  of  this  act,  to  be  amended,  re- 
paired, delivered,  or  assayed,  so  that  the  said  servant  or 
other  person  so  bringing  or  conveying  the  said  cross* 
bow,  hand-gun,  hagbut,  or  demy-liake,  have  ready  to 
shew  to  every  person  requiring  the  sight  thereof,  one* 
licence  in  writing  sealed  or  subscribed  by  his  said  lord 
or  master,  to  carry  and  convey  the  some  cross-bow, 
hand-gun,  hagbut,  or  demy-hake,  to  the  intent  to  be 
oniended,  repaired,  assayed,  or  delivered,  as  is  aforesaid. 

XXIII.  Provided  always.  That  this  act,  or  any  thingThe  owner  of 
therein  contained,  shall  not  extend  to  any  owner  ^^  *^y^^'a£un 
ship,  for  having  or  keeping  of  any  hand-gun,  hagbut,  or 
demy-hake,  of  the  several  lengths  in  this  act  expressed, 
or  under,  only  to  be  had  and  occupied  withm  any  their 
ship  or  other  vessel,  or  for  the  carriage  and  re«carriage 
of  them  or  any  of  them  on  land,  or  keeping  of  them  for 
the  only  exercise  and  occupying  of  them  within  their 
said  ship  or  vessel ;  any  thing  in  this  act  to  the  contrary 
in  any  wise  notwithstanding.  (See  Stat.  9Sr3Ed.6,  14. 
repealed  by  6  *  7  fV.3.  c.  IS.  s.  3.  33  Hen.  8.  c.  6.) 

3  AND  4  EDW.  6.  C.  7.   ANNO  DOM.   1549.  A.  D.  1549. 

AN  ACT  OF  REPEAL  OF  A  STATUTE  MADE  IN  TUS 
TWENTY-FIFTH  YEAR  OF  KING  HENRY  THE  EIGHTH^ 
TOUCHING  THE  TAKING  OF  WILD-FOWL  AT  CER- 
TAIN TIMES  IN  THE  YEAR. 

Whereas  in  the  five  and  twentieth  year  of  the  reign  of  35  H.  B.  11. 
your  majesty's  father,  of  most  famous  memory,  king 

[Eg] 
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A.  D.  iSiO.  Henry  the  Eighth,  an  act  was  made,  containing  two 
branches,  whereof  the  one  was  against  the  taking  of 
wild-fowl  between  the  last  day  of  May,  and  the  last  day 
of  August,  with  any  nets  or  engines,  upon  a  pain  limited 
thereupo:i,  as  m  the  said  statute  more  largely  doth  ap- 
pear :  forasmuch  as  the  occasion  of  the  said  branches 
appeareth  sithen  to  have  risen  but  upon  a  private  case, 
and  that  no  manner  of  common  coiumodity  is  sithen  per- 
ceived to  be  grown  of  the  same,  being  notably,  by  daily 
experience,  found  and  known  that  there  is,  at  this  pre- 
sent, less  plenty  of  fowl  brought  unto  the  markets,  than 
was  before  the  making  of  the  said  act,  which  is  taken  to 
come  of  the  punishment  of  God,  whose  benefit  was 
thereby  taken  away  from  the  poor  people,  that  were 
wont  to  live  by  their  skill,  in  taking  of  the  said  fowl, 
whereby  they  were  wont  ^t  that  time  to  sustain  them- 
selves, with  their  poor  housholds,  to  the  great  saving  of 
other  kinds  of  victual,  of  the  which  aid  they  are  now 
destitute,  to  their  great  and  extream  impoverishing: 
humUy  beseechea  your  grace,  your  majesty ^s  true  and 
faithful  subjects,  especially  such  as  have  their  places  of 
A  repeal  ofso  habitation  nigh  unto  the  fens,  that  all  that  branch  of  the 
6t*of  %sH,  8.  ^^^  ^^  made  in  the  said  five  and  twentieth  year  of  your 
ii.M  touch-  gratce's  said  father,  of  most  noble  memory,  touching  the 
ing  of  wild   taking  of  wild-fowl,  in  manner  as  is  abovesaid,  may  be 
fowl  with  en-fj.jj|jj  henceforth  by  your  majesty,  the  lords  spiritual  and 
uin  times,    temporal,  and  the  commoas,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  repealed 
and  utterly  void  and  of  none  effect,  with  all  and  every 
article,  sentence,  matter,  pains,  and  forfeitures  contained, 
or  otherwise  mentioned,   in  the  said  branch,  as  if  the 
same  act  had  never  Ix^cn  had  nor  made. 
No  person         II .  Provided,  and  be  it  enacted  by  the  authority  above- 
oruke^way  said.  That  one  other  branch,  contained  in  the  said  act, 
the  ^^^^^^  J  concerning  such  persons  as  shall  presume  by  day  or 
8ee  further,  '  night  willingly  to  withdraw,  purloyn,  take,  destroy,  or 
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convey  any  manner  of  eggs  of  any  kind  of  wild-fowl,  aJ^^imq. 
from  or  in  any  nest,  place  or  places  where  they  shall  ^•'ac.i.  c.«7. 
chance  to  be  layd  by  any  kind  of  wild-fowl,  with  every  3  Car.  i.  c.  4. 
article,  sentence,  matter,  pains,  forfeitures  and  provi-*^*J^' ^ 
sions,  contained  or  mentioned  in  this  said  last  branch, 5  Ann,  r.  14. 
shall  stand  in  fall  streni^th  and  effect,  to  all  purposes,  in-g  q^^\\^^{ 
tents  and  constructions,  as  if  this  present  act  had  never8Gco.i.c.i9. 
been  had  nor  made. 


1  ELIZ.   C.  17.     A.  D.    1558.  A.  D.  1558. 

AN    ACT   FOR  PRESERVATION  OF    SPAWN    AND   FRY  OF 

FISH. 

For  the  preservation  hereafter  of  spawn,  fry,  andNopcrsoa 
young  breed  of  eeles,  salmons,  pikes,  and  of  all  olher^?*'*  ^^^^ 
fish,  which  heretofore  hath  been  much  destroyed  infryotany 
rivers  and  streams,  salt  and  fresh,  within  this  realm,  in  ^3  j^^^^  ^^ 
so  much,  that  in  divers  places,  they  feed  swine  and  dogsc  47. 
with  the  fry  and  spawn  of  fish,  and  otherwise  (lament- 
able and  horrible  to  be  reported)  destroy  the  same,  to  the 
great  hinderance  and  decay  of  the  commonwealth  ;  be 
it  therefore    enacted    by  the  queen's   most  excellent 
majesty,  the  lords  spiritual  and  temporal,  and  the  com- 
mons, in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  That  no  person  or  persons,  of 
what  estate,  degree,  or  condition,  soever  he  or  they  be, 
from  and  after  the  first  day  of  June  next  coming  within 
any  manner  of  net,  weele,  but,  tuining,  kepper,  I  ime,  crele, 
raw,  fagnf  t,  trolnet,  trimenel,  trimbote,staltbote,  weblis- 
ter,  seur,  lammet,  or  with  any  device  or  engine  made  of 
hair,  wooll,  line  or  canvas,  or  shall  use  any  heling-net, 
or  trim-boat,  or  by  any  other  device,  engine,  cawtcl, 
wayes  or  means  whatsoever,  heretofore  made  or  devised, 
or  hereafter  to  be  made  or  devised,  shall  take  and  kill 
any  young  brood,  spawn,  or  fry  of  eeles,  salmon,  pike  or 
pikerel,  or  of  any  other  fish,  in  any  fioudgate,  pipe  at 
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A.  D.  1558.  the  tail  of  a  mill,  wcarc,  or  in  any  straites,  streams, 

brooks,  rivers,  fresh  or  salt,  within  this  realm  of  Eng* 

None  6hal]    land,  Wales,  Berwick,  or  the  marches  thereof;  nor  shall, 

inonfor  **^"  ^^™  ^**  *^^'  ^^^  ^^^  ^^^  ^^  *^^°^  "^^^  coming,  by 
trowtsnotin  any  of  the  ways  and  means  aforesaid,  or  otherwise,  in 

^°*         any  river  or  place  above  specified,  take  and  kill  any 
salmons  or  trowts,  not  being  in  season,  being  kepper 
sabnons,  or  kepper  trowts,  shedder  salmons,  or  shedder 
trowts. 
Of  what  II.  And  be  it  furtherenactedby  the  authority  aforesaid, 

must  be,  that '^^^^  ^^  person  or  persons,  of  what  estate,  degree,  or  con- 
•*^*1'  bpiakcndition  he  or  they  shall  be  of,  from  and  after  the  said  first 
day  of  June,  by  any  of  the  means  aforesaid,  in  any  of 
the  rivers  or  places  above  named,  shall  take  and  kill 
any  pike  or  pikerel,  not  being  in  length  ten  inches, 
or  more ;  nor  any  salmon,  not  being  in  lengtli  sixteen 
inches,  and  more ;  nor  any  trowt,  not  being  in  length 
eight  inches,  or  more ;  nor  any  barbel,  not  being  in 
length  twelve  inches,  or  more. 

Ofwhatniesh    III.  And,  to  the  intent  the  said  young  fry,  brood,  or 

each  net  shall  ■  j  j*       *    *u    *. 

be.  spawn,  may  be  preserved  accordmg  to  the  true  meaning 

hereof,  be  it  further  enacted  by  the  authority  aforesaid, 

That  no  manner  of  person  or  persons,  from  and  after  the 

first  day  of  J  une  next  coming,  shall  fish,  or  take  fish  with 

any  manner  of  net,  tramelt,  kepe,  wore,  hivie,  crele,  or 

by  any  other  engine,  device,  ways  or  means  whatsoever, 

in  any  river   or  other  places   above   mentioned,  but 

only  with    net    or   tramell,   whereof   every    mesh  or 

mask  shall  be  two  inches  and  a  half  broad,  angling 

excepted. 

\V!iat  nets  or     IV.   Provided  nevertheless,  and  be  it  enacted  by  au- 

r'nlTbe'  uMd  thority  aforesaid,  That  in  all  such  places  where  smelts, 

J  »r  the  takingloches,  minneis,  bulheads,  gudgeons,  or  eeles  have  been 

'used  to  be  taken  and  killed,  that  in  all  such  places  it  shall 

be  lawful  only  for  the  taking  of  smehs,  loches,  minneis, 

gudgeons  and  eeles,  to  use  such  nets,  lepes,  and  other 
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engines,  devices,  ways,  and  mraa*;,  as  heretofore  have  a.  D.  i558. 
been  used  for  the  taking  of  the  same  ;  so  that  such  per- 
son or  jiersons  using  or  occupying  such  nets  or  olhcr 
engines,  as  is  last  afore  mentioned,  do  not  take,  kill,  or 
destroy  any  other  fish  with  the  said  nets  or  engines,  con- 
trary to  the  tcnour  and  form  above  in  this  statute  con- 
tained. 

V.  And  be  it  furt^er  enacled,  That  if  any  person  orThr  pcnulry 
persons,  after  the  above  said  da/  limited  in  this  P^'csent^j^^'j^^j.*''* 
act,  offend'  in  any  of  the  points  before  rehearsed,  con-  Mterer!  by 
trary  to  the  tenour,  form,  and  purpose  of  any  part  of  ^y  2.  c.is! 
the  same,  that  then  every  such  person  and  persons  so  <•  !*• 
offending  shall  lose  and  forfeit,  for  every  time  of  his  or 

their  offence,  the  sum  of  twenty  shillings,  and  tlie  fish  so 
taken  contrary  to  the  tenour  hereof,  and  also  the  unlaAv-    • 
full  nets,  engines,  devices,  and  instruments  whatiiocver 
they  be,  wherewith  or  whereby  such  offence  shall  fortune 
to  be  made,  committed,  or  done. 

VI.  And  to  the  intent  that  a  perfect  execution  may  be  What  prr- 
Jiad  of  this  present  act,  be  it  further  ordained  by  autho-^^^^^j^^^^j^^. 
rity  aforesaid,  That  the  lord  admiral  of  England,  and  thenty  to  en- 
mayor  of  the  city  of  London  for  the  time  being,  and  all  determine 

and  every  other  person  and  persons,  bodies  politick  and  ^^J^  ^^*:'l^^*  ^ 

.  .  ,  aforesaid,  and 

corporate,  which  by  grant  or  other  lawful  ways  or  means,  who  shall 
lawfully  have  or  ought  to  have  any  conservation  or  pre- 1?^^^®  ^*^^  ' 
scrvation  of  any  rivers,  streams,  or  water,  or  punish- 
ments and  corrections  of  offences  committed  in  any  of 
them,  shall  have  full  power  and  authority,  by  virtue  of 
this  act,  to  enquire  of  all  the  offences  to  be  committed 
and  done  contrary  to  the  effect  and  true  meaning  of  this 
act,  within  his  or  their  such  lawful  rule,  government, 
jurisdiction,  and  conservancy,  by  the  oaths  of  twelve 
men  or  more,  and  to  bear  and  determine  all  and  every 
the  same  offences  committed  within  his  or  their  such  ju-« 
risdiction,  conservancy,  rule  and  government. 
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A.  D.  1558.  yiL  And  that  all  auch  pains  and  forfeitares,  as  shall 
rise  or  grow  by  the  reason  of  an  j  such  conTicticxi  for  any 
the  offences  aforesaid,  shall  be  to  the  use  of  every  of  the 
said  person  and  persons,  being  no  body  politick  or  cor- 
porate, nor  head  of  any  body  politick  or  con^orate,  be- 
fore whom  such  convlctior*,  as  is  aforesaid,  shall  be  had, 
and  %o  the  use  of  every  such  body  politick  and  corporate, 
as  heretofore  have  lawtuHy  had  any  f  nes,  forfeitures, 
and  amerciaments  for  any  offence  lawfully  committed  or 
done,  in  any  such  their  jurisdiction  or  con^ervancies, 
upon  conviction  had  before  the  head  of  any  such  body 
politick  or  corporate. 

VIII.  And  that  also  the  lord  of  every  leet  within  this 
realm  of  England  and  Wales,  or  the  dominions  of  the 
same,  shall  have  full  power  and  authority  to  enquire  of  all 
the  offences  contrary  to  the  purport,  tenour,  and  form  of 
thisestatutc  within  the  precinct  to  their  said  leet ;  such 
enquiry  to  be  had  in  manner  and  form,  and  after  such 
sort,  as  common  amerciaments,  or  other  things  inquir- 
uble  in  their  court  leet,  have  been  lawfully  used  and  ac- 
customed to  be  bad  and  made. 

IX.  And  that  upon  every  such  presentment  had  in  any 
court  or  leet,  by  the  oath  of  twelve  men  or  more,  as  is 
aforesaid,  of  any  offence  or  offences  made  contrary  to 
the  tenour  of  this  e&tatute :  that  then  all  such  forfeitures 
above  in  this  estatute  limited  and  appointed  for  such  of- 
fence, shall  be  unto  the  lord  of  the  said  leet  for  the  time 
being,  to  his  own  use  for  ever,  and  shall  be  levied  in 
such  manner  and  form,  as  amerciaments  for  affrays  com- 
initted  within  the  precinct  of  such  leet  have  been  used 
and  accustomed  to  be  levied. 

J  iii'  forfeiture  X.  And  if  any  leet,  after  the  siaid  firstday  of  June,  be 
orVlcer^hat  kept  within  this  realm  of  England  or  Wales,  or  the  do- 
doth  not  give  minions  thereof,  and  the  steward  of  the  said  leet  for  the 
in  charge,      time  being,  or  other  for  him,  do  not  charge  the  jury 
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sworn  in  such  leet,  to  enquire  of  all  the  offences  done  a.  D.  1658. 
within  the  precinct  of  the  said  leet,  contrary  to  the 
tenour  and  form  of  this  estatute ;  that  then  the  steward 
of  the  said  leet  to  lose  and  forfeit  forty  shillings :  the  one 
moyety  of  which  forfeitures  shall  be  to  the  queen's  ma- 
jesty, her  heirs  and  successors,  and  the  other  moyety  to 
him  that  will  sue  for  the  same.     And  if  any  jury  sworn  I  he  forfeiture 
in  any  leet,  and  being  charged  to  enquire  of  the  offences!^*  t''thV°  * 
committed  within  the  precinct  of  that  leet,  do  lawfully  doth  conceal 
and  willin<rly  conceal  and  make  default  in  presentment,^^  ^ 
or  do  not  present  the  offence  and  offenders  ;  that  then  it 
sh  tU  be  lawful  to  the  steward  or  baily  of  the  leet,  or  his 
or  their  deputy  for  the  tin)e  being,  to  impanel  one  other 
jury  within  the  said  leet,  and  to  enquire  of  such  conceal- 
ment, default,  or  non-presentment,  and  that  upon  such 
concealment,  default,  or  non-presentment,  found  and 
presented,  every  of  the  said  jurors,  which  so  did  con- 
ceal, make  default,  or  not  present,  shall  lose  and  forfeit 
for  every  such  offence  twenty  shillings,  to  the  lord  of 
the  said  leet,  the  same  to  be  levied  in  manner  and  form 
as  is  aforesaid,  for  the  other  offences  limited  and  ex- 
pressed. 

XI.  And  it  is  further  enacted  by  authority  aforesaid,  Who  may 
That  if  the  offences  above-mentioned,  touching  the  tak-^JJ^'^^^^^^^ 
ing,  killing,  or  destroying  of  fish,  or  fry,  and  spawn,  beif  they  benot 
not  presented  at  the  leet  where  they  shall  be  committed,  [^e^^t^ 
within  one  year  next  after  the  offence  committed,  that 

the  justices  of  peace  in  their  sessions,  justices  of  oyer 
and  determiner,  and  justices  of  assize  in  their  several 
circuits,  shall  have  full  power  and  authority  to  enquire 
thereof,  and  to  hear  and  determine  all  the  offences  com- 
mitted contrary  to  the  tenour  of  this  estatute. 

XII.  Saving  always  to  all  and  every  person  or  per- A  saying  of 
sons,  bodies  politick  and  corporate,  andevery  of  them,  all^^®  ||  p^^s^s 
such  right,  title,  interest,  claim,  privilege,  and  conser- having  right 
vatioa,  and  enquiry,  and  punishment  of  and  for  any  the 
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A.  D.  1558.  offences  aforesaid,  as  they  or  any  of  thera  lawfully  have 

tcnces.  any  manner  of  means,  any  thing  in  this  act  to  the  con- 

trary notwithstanding.   This  act  to  endure  to  the  end  of 
the  next  parliament.     (Cof.'tinuedy  see  below.) 
To  what  per-     XIII.  Provided  always,  That  this  act,  nor  anything: 
waters^ this    ^'^^'^^^^  contained,  shall  not  extend  to  the  fishing  of  the 
statute  doth  riveror  water  of  Tweed;  nor  toany  river  or  water  whereof 
the  queen*s  majesty  is  answered  of  any  yearly  rent  ar 
profit ;  nor  to  the  owners,  farmers,  and  occupiers  of  the 
rivers  of  Uske,  or  Wye,  in  the  county  of  Monmouth,  for 
any  fish  hereafter  to  be  taken  in  any  the  rivers  or  waters 
before-mentioned  and  expressed :  but  that  it  shall  be  law- 
ful, at  all  seasonable  time  and. times  hcreafler,  for  such 
as  have  or  shall  have  any  manner  of  interest  therein,  to 
take  and  fish  the  said  rivers  and  waters  in  such  manner 
and  form,  as  heretofore  hath  been  used  and  accustomed, 
not  using  any  net  or  engine,  to  the  intent  willingly  to 
take,  kill,  and  destroy  the  spawn,  breed,  or  fry,  breed- 
ing any  kind  of  fish  within  the  said  several  rivers  or 
waters  ;  this  act  or  any  thing  therein  mentioned  or  con- 
tained to  the  contrary  notwithstanding,   3  Car,  4.  made 
perpetualf  except  as  to  this  last  section.     See  3  Jac.  1. 
c.  12.    30  Car,  2.  st,l.c.9.    iS^bW,8f  Mary,  c. 23. 

4  Ann.  c.  21.    9  Ann.  c.  26.     1  Geo.  I.  st.  2.  c.  18. 

5  Geo.  I.  c.  18.      23  Geo.  2.  c.  26.  s.  7.      26  Geo.  2. 
c.  9.     30  Geo.  2.  c.  21  Sf  30.— and  33  Geo.  2.  c.  27. 


A.  T),  1562.  5  ELIZ.  C.  21.    A.  D.  1562. 

AN    ACT    rOR    PUNISHING    OF    UNLAWFUL    TAKING   OF 

FISH,  BEER,  OR  HAWKS. 

How  persons     Where  as  well  the  queen's  majesty,  and  her  most 
fishiiur^him  progenitors,  as  also  the  noblemen,  gentlemen,  and 

inginapark,  divers  other  persons  of  great  dominions,  lordships,  ma- 
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nors,  and  possessions,  within  this  realm,  have  of  antient  A.  I)  iac?. 
and  long  time  had,  and  many  of  them  now  of  late,  toand  taking  or 
their  great  co»ts  and  charges,  for  the  necessar j  and  bet-  hawks  e^zf. 
ter  provision  and  maintenance  of  their  households*  havc*^,"*  of  apo- 
erected  and  made  m  and  upon  their  several  demeans,  shall  be  pu- 
grounds,  and  possessions,  as  well  pools,  stngnes,  stewes,"*^^^    * 
motes,  pits,  or  ponds,  for  the  only  increase  offish,  and 
have  stored  the  same  with  pickerel,  hreme,  tench,  carp, 
and  divers  other  good  kinds  of  fish,  for  the  necessary 
increase  of  victuals,  and  for  the  better  maintenance  and 
provision  of  their  houses,  as  is  aforesaid,  and  also  have 
imparked,  environed,  and  enclos^  many  parcels  of  their 
said  demeans,  soils,  grounds,  and  possessions,  for  the 
breeding,  cherishing,  and  increase,   as  well  of  red  as 
fallow  deer,  within  their  several  parks  and  inclosures,  for 
the  causes  afore-declared,  and  also  have,  breeding  with* 
in  their  woods  and  grounds,  divers  eyries  of  hawks  of 
sundry  kinds,  to  their  great  pleasure  and  commodity  : 
Yet  nevertheless,  the  said    several  waters,    grounds, 
parks,  and  inclosures  so  being  had,  erected,  and  made, 
and  also  being  so  stored  and  replenished,  have  Ixien  from 
time  to  time  by  evil-disposed  persons,  of  a  very  evil, 
vrilful,  and  insolent  disposition,  and  of  malice  and  dis« 
pleasmre^  not  only  by  night-time  broken  and  cntred  into, 
but  also  the  heads  or  dammes  of  the  said  ponds,  pools, 
stagnes,  motes,  stews,  or  several  waters,  have  been  ma- 
liciously, wilfully,  and  unlawfully  cut  out,  and  the 
pales,  fences,  and  inclosures  of  the  said  parks   and 
pounds  broken,  cast  down,  aud  set  open,  and  the  fish, 
deer,  and  hawks,  within  the  same,  taken,  dest^-oyed,  car- 
ried away,  and  stolen,  not  only  to  the  great  loss  and  (la- 
mage  of  the  owners  thereof,  and  to  the  small  encourage- 
ment  of  other  good  subjects,  mindino^  the  careful  provi- 
sion of  such  necessary  victuals,  but  also  to  the  manifi>st 
emboldening  of  many  like  wilful  malefactors  and  mali- 
cious offenders,  whereby  many  riots,    manslaughters, 
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A.  D.  1563.  mischiefi,  and  other  inconvehiencieB  have  been  daily 
perpetrated^  and  are  like  to  be  committed  and  done,  if 
circumspect  remedy  be  not  hereunto  provided. 
The  penalty      IL  Be  it  therefore  enacted  by  the  queen^s  majesty,  the 
ingof  any"  ^^^^  spiritual  and  temporal,  and  the  commons  of  this 
pool,  pond,    present  parliament  assembled,  and  by  the  authority  of 
the  takiixr  ofthe  same,  That  if  any  person  or  persons,  after  the  Feast 
any  &sh.       ^f  Pentecost  next  coming,  shall  at  any  time,  by  day  or 
*    by  night,  unlawfully,  without  authority,   break,  cat 
down,  cut  out  or  destroy  any  head  or  heads,  dam  or 
dams  of  any  ponds,  pools,  motes^  stagnes,  stews,  or  se« 
yeral  pits,  wherein  fish  are,  or  shall  happen  to  be  put  in 
or  stored  withal  by  the  owners  or  possessioners  thereof,  or 
do  or  shall  wrongfully  fish  in  any  of  the  said  several 
'  ponds,  pools,  motes,  stagnes,  stewes^  or  pits,  to  the  in« 
tent  to  destroy,  kill,  take,  or  steal  away,  any  of  the 
same  fish  against   the  will,  mind  or  pleasure  of  the 
owners  or  possessioners  of  the  same,  not  having  any 
lawful  title  or  authority  so  to  do,  and  thereof  be  lawfully 
convicted,  at  the  suit  of  our  soverrign  lady  the  queen, 
her  heirs  or  successors,  or  the  party  grieved,  shall  sufler 
imprisimment  of  his  or  their  bodies  by  the  space  of  three 
months,  and  shall  yield  and  pay  to  the  party  grieved 
his  treble  damages ;  and  after  the  said  three  months  ex- 
pired shall  find  sufficient  sureties  for  his  w  their  good 
abearing  against  the  queen  our  sovereign  lady,  her  heirs 
and  successors,  and  all  her  liege  people,  for  the  space  of 
seven  years  after ;  or  else  shall  remain  and  continue  still 
in  prison  without  bail  or  mainprise,  until  such  time  as 
lie  or  they,  so  offending,  can  and  shall  find  sufficient 
sureties,  during  the  said  time  and  space  of  seven  yean, 
as  is  aforesaid. 
The  penalty      III.  And  be  it  also  enacted  by  authority  of  this  present 
oU^i^T^  parliament,  That  if  any  person  or  persons  after  the  said 
and  hunting  Feast  of  Pentecost,  next  coming,  at  any  time  by  night 
3  Jac.i  e.  13.^'  ^y  ^Vi  *»  manner  aforesaid,wroBgfiiUy  wr  unhwfully 

Co,  pf,  361. 
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break  or  enter  into  any  park  impakd,  or  any  other  several  A.  D,  i^gg, 
ground  dosed  with  wall,  pale,  or  hedge,  and  used  for  the 
keeping,  breeding  and  cherishing  of  deer,  and  so  wrong- 
Ailly  hunt,  drive,  or  chase  out,  or  take,  kill,  or  slay  any 
deer  within  any  such  impaled  park,  or  closed  ground 
with  wall,  pale,  or  other  inclosure,  and  used  for  deer  as 
is  aforesaid;  or  do,  or  shall  take  away  any  hawk  or  The  penalty 
hawks,  or  the  eggs  of  any  of  them,  by  any  ways  or  ^^wks^w  ^ 
means  unlawfully  out  of  any  the  woods  or  ground  of  hawks  eggs 
any  perscm  or  persons  (not  having  lawful  authority  or^^hc^s***" 
license  so  to  do)  and  thereof  be  lawfully  convicted  at  the  ground. 
suit  of  our  sovereign  lady  the  queen,  or  the  party  grieved, 
as  is  aforesaid ;  shall  likewise  suffer  imprisonment  of  his 
or  their  bodies  by  the  space  of  three  months,  and  shall 
yield  and  pay  to  the  party  grieved  hb  treble  damages. 
And  after  the  said  three  months  expired,  shall  find  good 
sureties  for  his  or  their  good  abearing,  for  the  space  of 
seven  years  after,  against  the  queen's -majesty,  her  heirs, 
and  successors,  and  all  her  liege  people,  as  is  aforesaid  ; 
or  else  shall  remain  and  continue  still  in  prison,  without 
*  bail  or  mainprize,  until  such  time  as  he  or  they,  so  of- 
fending, can  and  shall  find  such  sufficient  sureties  during 
the  said  time  of  seven  years,  as  is  afore  rehearsed. 

IV.Providedalways,ThatthiBact,orany  thing  therein  A  park  in- 
contained,  extend  not  to  any  park,  or  inclosed  g^o'^nd^Jj^^J^^*^^ 
tiereafter  to  be  made  and  used  for  deer,  without  the  grant  the  queen, 
or  licence  of  our  sovereign  lady  the  queen,  her  heirs, 
successcMTS,  or  pr<^nitors. 

y.  Provided  always,  and  be  it  enacted  by  the  authority  The  remedj 
aforesaid,  That  it  shall  be  Uiwful  for  the  party  grieved  ^JjJ^^\^^^ 
to  sue  and  take  his  further  remedy  against  all  and  every  Before  whotn. 
such  ofiender  and  ofienders,  for  his  loss  and  damages, 
and  to  recover  the  treble  value  of  the  same  in  this  behalf,  • 
as  wdl  before  justices  of  oyer  and  determiner,  justiceg 
of  assizes  in  their  circuits,  and  justices  of  the  peace,  as 
elsewhere^  in  any  othttr  the  queen's  courts  of  record; 
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A  n  i5(Sg.  and  that  upon  tlic  true  satisfaction  of  the  said  treble  da- 
1 1.  I  .1  ly  ma^  to  the  party  grieved,  or  upon  the  confession  and 
rrkl^e  ihc^  knowledge  thereof  by  the  same  party,  before  the  said 
iitre:i-hip  f  justices  in  own  sessions  to  be  holden  within  the  county 
ui^.  where  the  offence  was  committed,  it  shall  be  at  the  li- 

berty  of  the  same  party  grieved,  to  whom  the  said  of- 
fence was  committed,  to  release  at  his  pleasure  the  said 
surettship  of  good  abearing,  at  any  time  within  the  said 
seven  years,  or  before ;  any  thing  in  this  present  act 
before  specified  or  expressed  to  the  contrary  notwith- 
standing. 
\yiiatjus-         VI.  And  be  it  further  enacted  by  the  authority  afore- 

I!ejr  "iitfdc-  ^^^>  ''*'**  *^^*  justices  of  oyer  and  determiner,  justices  of 
If  niHue  the  assize  in  their  circuits,  and  justices  of  the  peace  and 
iture^aid.      S"^^^  delivery  in  their  sessions,  shall,  by  virtue  hereof, 
have  power  and  authority  to  enquire,  hear,  and  deter- 
mine all  a)!d  singular  the  ofiences  aforesaid,  and  to 
make  and  award  process  thereupon,  as  well  upon  in- 
dictments taken  before  them,  as  by  bill  of  complaint,  in* 
formation,  or  any  other  action  ;  in  which  suit  or  action 
no  essoign.  wager  of  law,  nor  protecticm  shall  be  al- 
lowed. 
In  what  case     yil .  And  be  it  further  enacted  by  the  authority  afore- 

tne  justices         .      ,  ,         . 

of  peac  e  may  6aid,  That  if  any  person  or  persons,  at  anytime  hereafter, 
off^der^of  ^***'^  fortune  to  be  bound  before  any  of  the  justices  be- 
tbtf  ^oud       fore-mentioned,  to  the  queen,  her  heirs,  or  successors, 

Seel  Jac\  ^^^  ^^^  ^^  ^^^^  S^^  abearing  for  seven  years,  according 
^*  ^7*  to  the  tenour  of  this  act,  and  the  same  party  or  parties 

««&  «3  Cur.  SO  bound,  shall  afterwards,  within  the  said  seven  years, 
t^s^w  &  ^^^^  before  the  justices  of  the  peace  of  the  said  county 
M.  c.  «3.  where  the  said  offence  was  committed,  or  some  of  them, 
Oj'm  c.  25.  "*  ^P^"  sessions,  and  there  in  the  said  open  sessions 
sOet^i.r.  11. confess  and  acknowledge  his  or  their  said  oiience  or  of- 
lu  Geo.^i.  *^"<^^s,  and  be  sorry  therefore,  and  satisfy  the  party  or 
f .  32.  parties  grieved,  according  to  the  tenour  of  this  act ;  that 

4*.  19.  '        ^^Q  the  said  justices,  before  whom  the  confession  shall 
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be  so  made,  shall  and  may  have  power  ami  authority,  a.  D.  1562. 
by  virtue  of  this  act,  in  the  same  open  session,  or  in  any  ""^ 
other  open  session  afterwards  to  be  holdcu  before  the  said 
justices  in  the  said  county,  within  the  said  terra  of  seven 
years,  if  it  shall  seem  good  to  their  discretions,  todis- 
charge  the  said  recognizance  and  bond  so  Uken,  and 
also  the  said  party  and  parties  so  bound  ;  this  act  or  any 
thing  therein  contained  to  the  contrary  notwithstanding. 


JSeLIZ.   C.   5.    A.  D.    1576.  A.D.  157G. 

AN    ACT    TO      REDRESS     DISORDERS     IN     COMMON     IN- 
FORMERS. 

{Made perpetual  bj/  27  Eliz.  c.  10.  and  31  Eliz.  c.  5.) 

For  redressing  of  divers  disorders  in  common  in- 1 1  H.  7.  c  s. 
formers,  and  for  better  execution  of  penal  laws,  be  it  J^^Lfonner 
enacted  that  every  informer  upon  any  penal  statute  sha\l'}^  prosecut- 
exbibit  his  suit  in  proper  person y  and  pursue  the  samelljjcn  Tpenal 

only  by  himself  or  by  his  attorney  in  court;  and  that*^^"^^^  ^"^* 
L  11  1-      J     •       1  .1  .  his  punish- 

none  snail  be  admitted  or  received  to  pursue  against  any  mcnt  it  ho 

person  or  persons  upon  any  penal  statute,  but  by  way5,^"^yj" 

of  infoimation  or  original  action  and  not  otherwise ;  nor  434. 

shall  have  nor  use  any  deputy  or  deputies  at  all;  ^dl^^fj}^^' 

that  upon  every  such  information  which  shall  be  cxhi-  ^as-s,  by  biil 

bited,  a  special  note  be  made  of  the  very  day,  month,  action  "fee 

and  year  of  the  exhibiting  thereof  into  any  office  or  to*^®  S^**"® 

any  officer  which  lawfully  may  receive  the  same,  with-  c.  90. ' 

out  any  mannner  of  antedate  thereof  to  be  made,  and  ^  "^^®  ®^  I^® 

^        /  ,  Q^y»  month, 

that  the  same  information  be  accounted  and  taken  to  be  and  year  of 
of  record  from  that  time  forward  and  not  before.    And  jljg  ofail^'i'a. 
be  it  likewise  enacted  for  the  consideration  aforesaid,  iofmatiga. 
That  no  process  be  sued  out  upon  any  such  information^ 
until  the  information  be  exhibited  in  form  aforesaid ; 
and  that  upon  every  such  process  shall  be  endorsed  as 
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A.  D.  1576.  well  the  party's  name  that  parsueth  the  same  process,  as 
ludor^ciiieitt  also  the  statute  upon  which  the  infonaation  in  that  be- 
alTrdeir^**^**^  made  is  grounded :  and  that  every  cleik  making 
upon  an  in-  out  process  contrary  to  the  tenor  and  provision  of  this 
lorination.     ^^^^  ^j^^^j  ^^^^^^  ^^j  ^^^  f^^^  shiUings  for  every  such 

offence ;  the  one  half  to  be  to  the  queen's  majesty,  her 
heirs  and  successors,  and  the  other  half  to  the  party 
against  whom  any  such  defective  proccNS  shall  be 
awarded,  to  be  recovered  in  any  court  of  reconl,  bj 
actidn  of  debt  or  information,  in  which  no  essoin,  pro- 
tection, injunction,  or  wager  of  law  shall  be  permitted 
or  allowed. 
Where  the        11.  And  be  it  further  enacted.  That  no  jury  shall  be 

luc^shld iVe'^^"™!*^^^^  *^  appear  in  any  of  the  queen's  majesty^s 
in  a  suit  upon  courts  of  Westminster,  for  the  trial  of  any  issue  in  any 
tute."    ^      ^^'^  sutt  upon  any  penal  law,  for  any  such  offence 
Stilt  S81.     committed  above  thirty  miles  from  the  city  of  West- 
minster, except  in  case  where  the  attorney-general  finr 
the  time  being,  for  some  reasonable  cause  in  that  behalf 
to  be  shewed,  shall  require  the  same  to  be  tried  at  the  bar, 
in  any  of  the  courts  of  the  queen's  majesty,  her  heirs  or 
successors,  at  Westminster  aforesaid ;  which  request 
shall  be  noted  on  the  backside  of  the  writ  of  distringas 
thereupon  awarded,  \o  the  end  the  sheriff  or  hfs  bailiff 
may  and  shall  signify  the  same  to  the  jury  that  are  in 
such  case  impanelled* 
No  informer     III.  And  be  it  further  enacted.  That  do  such  informer 
pouncT^th  ^'  plaintiff  shall  or  may  compound  or  agree  with  any 
the  defend-  perscm  or  persons  that  shall  offend,  or  shall  be  surmised  to 
content  of    oftend,  against  any  penal  statute,  for  such  ofeice  com- 
Jf*«  ^^P"*^^-  ,  mitted,  or  pretended  to  be  committed,  but  after  answer 
Ho6. 260.      made  m  court  unto  the  mformation  or  suit  m  that  behalf 
\^'  ^^*  exhibited  or  jmisecuted  i  nor  after  answer,  but  by  the 
order  or  consent  of  the  court  in  which  the  same  in- 
formation or  suit  shall  be  depending ;  upon  the  pains 
and  penalties  hereafter  in  this  present  act  set  down  and 
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flBid  fibdl  -willingly  delay  Ms  sBit^  or  sfaatt  diftcontitiuei^*^  penalty 
or  be  nonsuit  in  the  same,  or  shall  bare  the  trial  or  mot- er  delaying  " 
ter  past  a^inst  him  therein  by  verdict  or  judgment  of  ^'^  diaconu- 
brw ;  that  tl^n  in  every  such  case  the  same  informer  or  suit,  or  beioi^ 
phiintiff  shall  yield,  satisfy  and  pay  unto  the  party  At^l'^L^^^iil' 
fendant  his  costs^  charges,  and  damages,  to  be  assigned  «Savi/  50. 
hjr  the  couit  in  which  the  same  snit  shall  be  attemphnl :  \  ^J^\  ^^39* 
for  the  recovery  and  execution  whereof  every  such  de* 
fendani  shall  immediately,  upon  the  same  costs,  charges, 
and  damages  assigned,  have  his  capias  ad  saiitfat* 
fieri  facias^  or  elegit^  to  be  awarded  unto  him  ont  of  the 
same  oonrt  in  which  the  same  shall  be  so  asrigned  as  is 
aforesaid,  as  in  other  cases  of  execution. 

IV.  And  be  it  also  enacted,  Thirt  if  any  pei^on  orThe  punlsb- 
persons  (except  flie  derks  dfthe  coiirt  only,  finr  in<^^jri^forme^ 
out  of  {Mooess  otherwise  than  is  above  appointed^  shallmisbehaying 
offend  in  suing  out  of  process,  making  of  composition  n^cution 
or  other  misdemeteoar,  contrary  to  the  true  intent  and  o^  ^^  ^^  ' 
meanii^  of  this  «ilMtilte,  or  shalltby  colour  or  pretence 
of  process",  or  without  psooess,  vpbor  colcmf  or  pretence 
of  any  matted  rfioftnoe  aga^ist  anyp^nai  law,  make 
any  compontioa,  or  tehe  any  moneys  reward^  or  promise 
of  reward  for  himself,,  or  to  the  Bsoof'Msy  oti|«r,  wtthovl: 
order  or  conseiil  of  tame  of  .Imi  Msgesfy's  courts  at 
Westminster;  thattfaen.hebriheif  sooiehding,  being 
tbeieof  lawfiiUy  convicted,  ritall  sCsnd  on  the  pillory  in 
some  market4own  nest  adjoining  where  the  same  6& 
fence  dhnll  be  committed,  in  the  open  market«>time,  and 
tfaoe  remain  by  the  space  of  two  hottrs;  and  shall  from 
9Ad  afier  such  convictiosi  for  ever  be  disabled  to  pursue, 
er  be  plaintiff  or  informer  in,  aby  suit  or  information 
upon  any  statute,  popular  or  penal ;  and  shall  also  for 
every  such  offence  forfeit  and  lose  ten  pounds  of  lawful 
fdiglish  ramiey,  the  one  half  thereof  to*  the  Queen's 
Majesty,  her  bars  and  snceoBSois,  and  the  other  half  to 
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A.  p.  i57fl.  !>•  pity  gtkmd  ikmk^i  k%  ht  lummmA  im  nj  comd 

af  rooord,  by  actioii  of  ddil  or  infonMtioB ;  in  which 

no  asnuiy  pntectiM,  injuioti(»  or  wager  of  1«W|  ihaB 

\vhat  ju9*     be  permitted  or  nlknrad  i  nad  that  jnrtieeiofoyer  and 

J^a*.  terminer,  josliees    of  atttae  in   their   eiicnii^  nod 

termine       jnslioes  of  ptooe  in  their  qnaifor^wmions^  diatt  hsre 

£^^^       fM  power  and  anthority  to  hear  and  deleimine  M  of- 

Ibnoea  fo  be  eomndtled  or  dona  contrary  to  the  trne  in^ 

Cent  and  meaning  of  thin  pieaent  act, 

Punuiogup-     V'  Pravided  always^  and  nerertheleia  be  it  enacted^ 

^te^yi^tt  ThaA  it  shall  and  may  be  bwfiil  to  and  for  any  person 

ihainte-        or  penoos  grieved  by  means  of  nay  manner  of  mainte^ 

^^^^^'mmody  champerty,  bny ingof  titles  or  inJbraceiy,  ta  pnr^ 

sue  upon  any  the  staiMea  proridcd  and  set  forth  against 

maintenance^  champerty ,  buying  of  titles  or  iad>nicer  j^ 

as  he  or  they  might  Imve  done  he£aae  tiia  asahiqgof  Aia 

act ;  any  thiqg  in  this  aat  contaiMd  ta  the  oentraiy  in 

any  wise  notwiflntanding^ 

PesnkM^         TL  Ftovidcd abo^  Thatthis  net  shall  not attaid  ta 

sud  not  gs-  tain  pemonf  faniy  paiiikh  ar  oaeponte,  to  whom  or  te^ 
TsSi'90.  ^^^^  ^^  ^^  fsiftsinra,  yenalfcp  or  sua!  in  or  shaH  be 
i|Moia^y  luniied  OS  gianisd  by  Tistoe  of  aaiy  statute,  and 
not  ganeraUy  to  any  pasaon  Ibal  laill  sne,  hut  that  every 
such  oerlain  pMian,  hady  poKtfak  or  corporate,  which 
mighi  sna  or  infcrm^as  if  this  stot  weva  iM  made,  may 
hi  snch  oaae  snoy  inftrm^  mid  pnnne,  as  he  or  they 
Adgbt  ha?e dons  if  tbiaaot  were  neaer  had  mn*  made. 
Oflkemising    Vl|.  Andpmrided  ain^  That  neither  this  act,  nor 

to  exhibit  in-        *t.      ^k      •  *      .     ^   «.  .  .  , 

ft>rfnation.  ^^^  wMV  thamn  oanfeahied,  shalt  m  aeny  wise  esttend  t9 
^^- ^- ^' a»y  aneh  oSoem  of  isooad^  ashafra  in  nespeot  of  their 
offices  herstofiare  lawMly  used  to  enhibit  infiyrmafiona 
or  suenpoa  penal  lasm,  ngrto  any  officers  informing  or 
pnisnfaig  for  matten  onljt  concerning  hisor  their  offioes, 
but  Aat  they  and  e?ery  of  them  may  inform  and  punme 
in  that  behalf,  as  they  might  haTo  done  befoie  the 


ttakiAg  of  (bh  nti ;  any  thing  Ih  ihift  act  contained  to  J^JD^j£7^ 
Ike  dofitrary  in  aiiiy  wise  fkot#lthslAfidfng. 

Till*  This  act  io  take  htce  add  elfect  fima  i|^  iPeast  Fmrtber  pro- 
iif  Easier  next  coming,  and  ttdm  tireneefdrlh  td  eikdure  lifting  to  ii^ 
tinto  tl^  ehd  6(  the  fir«t  MbiM  <if  the  ileitt  parliament.  ^"^T^Y^' 
tMAde  pterpelaal  by  S)^  EBt.  e.  10.   SI  jE&Y.  c.  5.)     ^  st.  ""' 

4&  5  W.i-M.  c  18.  aad9  iliin.  c 8i(K 


23  ELIZ.  C.  10.  A.  D.  1581.  A.  D.  158 it 

An  act  for  TII£    preservation   of  FHBA8ANT8  ANB 

PARTRIDGES. 

'  Where  the  game  6(  plieasants  and  partridges  is  is  R, «.  $t.  1. 
wiCMn  these  few  years  in  mdnner  utterly  decayed  and  3^  |jf  3,  ^^  i<|^ 
desCl^yed  in  all  parts  of  this  ireafm^  by  raeilns  of  such 
t»  talde  them  with  neiiy  snakes,  and  other  engine^  and 
devices,  as  yfA\  by  day  as  by  nighty  and  also  by  oc« 
casion  6f  silch  as  do  u.'^e  hawki^g^  in  the  beginning  of 
'  hlMrvest,  befdre  the  young  pheasants  and  partridgeis  be 
df  any  bigness  j  to  the  great  stroll  and  hurt  of  corn  and 
grass  then  standing  and  ^dwing  iii  the  fields.^ 
11;  For   reformation  thereof,  be   it   enacted,   esta- The  penalty 
bushed,  aAd  ordained  by  the  Queen  but  sorercign  lady,^^j-^^^f  •^ 
tfie  lords  spiritual  and  temporal,  and  the  cdmmons,  in  pheasants  ot 
tills  present  parliament  assembled,  and  by  the  authority  J^e  nigfTu 
Mihe  saine^  That  no  ftiaiin^  of  person  or  pehons^  ^^^^w^'^'tL 
If  hat  estate^  degtr^e,  or  condition  soever,  shall  at  any  Btom,  v,  x. 
thne  or  times^  from  and  after  the  first  day  t)f  April  next*^* 
alaiiin^,  take,  kill,  or  destroy  any  pheasants  or  par* 
trii^^ges  trith  any  manner  df  nets,  snares,  gins,  engines, 
rowsting,  lowffing  oi  othet  devi<^  whatsoever^  in  the 
it%fit*time ;  upon  paii\  of  fbrfeiture  for  every  pheasant 
so  tsdcen,  killM  or  destroy^,  codthiiy  to  th«  true  mean^ 


in 
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A.  D  1581.  ing  of  this  net,  the  sum  of  twentj  shiUiogs ;  and  £$t 

every  partridge  so  taken,  killed  or  destroyed,  the  aom 

of  ten  shiUlogB ;  the  which  said  penalties  and  fovfiatnies^ 
if  every. person  or.  persons  so  ofiending  do  not  paj 
ivithin  ten  days  next  aAer  his  or  their  conviction,  thca 
to  have  one  month's  imprisomient  without  bail  or  maiiiF 
prize ;  and  further,  over  and  besides  such  forfeiture  or 
hnprisonmait,  to  put  in  bond  with  good  sureties  for  the 
space  of  two  years,  that  he  shall  not  take,  kill  or  destroy 
any  partridges  6f  ph^SganHs, 'contrary  to  the  true  mean- 
ing of  this  act ;  the  same  bond  to  be  taken  by  some 
justice  of  the  peace   of  the  county  where  the  said 
Who  shall     offence  shall  be  committed  c  the  one  half  of  all  which 
lectures  \ud'^'^  scvcral  forfeitures  to  be  to  the  chief  lord  or  lords  of 
by  what       the  liberties,  lordships,  or  manors,  upon  and  in  which 
;>ball  be  rcy   ^he  same  shall  be  so  taken,  killed  oic  destroyed,  and  the 
covered.        other  moiety  to  such  person  or  persons  as  will  sue  fiur 
the  same  in  any  of  her  Majesty's  Courts  of  Record,  bj 
bill,  plaint  or  information;    in  which  suit  no  essoin, 
protection,  or  wager  of  law  shall  be  allowed. 

III.  Provided  alwaj^'^i  That  if  such  person  to 
whom  the  one  half  of  the  said  forfeiture  is  ajqpointedfor 
the  taking,  killing  or  destroying  of  partridges  or  phea- 
sants, contrary  to  the  tenor  and  true  meaning  of  this- 
act,  shall  dispense  with,  licence  or  procure  any  taking^ 
killing  or  destroying  of  any  partridges  or  phetsants^ 
contrary  to  the  form  of  this  act,  that  then  all  such  for- 
feitures and  penalties  as  such  person  or  persons  should 
have  by  virtue  of  this  act,  shall  be  to  the  poor  of  the. 
parish  where  such  taking,  killing  or  destroying  shall  be 
committed,  and  that  to  be  levied  or  recovered  iu  man* 
ner  and  form  aforesaid^  by  any  one  of  the  church-war* 
dens  of  the  parish  where  the  offences  shall  be .  oohs- 
mitted. 
The  forfw-  *  IV.  And  be  it  likewise  further  enacted  by  the  autho* 
gawking  in  '^^7  aforesaid,  That  no  manner  of  person  or  persons 
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ftom  and  after  the  Sciid  first  day  of  April  shall  hawk^  or  A>  D.  I5ai. 

-with  his  spaniels  hunt,  in  any  around  where  corn  or^'*^>\^  V*" 
.  .       ,    „    .  .•.-..  coaded  torn 

otner  grain  shall  then  grow,  (except  it  be  m  his  ownstandino;,  or 
^ound)  at  such  time  as  any  ean^d  or  codded  corn  o^'^j^^J^^^Vj  n  i,a 
grain  shall  be  standing  and  growing  npon  the  same,  nors()o<;kcd. 
before  such  time  as  such  corn  and  grain  shall  be  shock* 
cd,  cocked,  hilled  or  copped ;  upon  pain  of  forfeiture 
for  every  time  that  he  shall  so  haSvk  or  hunt  as  aforesaid, 
(without  the  consent  of  the  owner  of  the  corn  or  grain) 
to  such  person  or  persons  as  shall  be  owner  of  the  said 
eared  or  codded  com  or  grain,  forty  shillings,  and  the 
same  to  be  levied  or  recovered  in  manner  and  form  afore- 
said. 

V.  Provided  always,  and  "be  it  further  enacted  by  thewhat  officers 
authority  aforesaid,  That  the  justices  of  assizes  in  their  ^"^^^^^^^^^^ 
circuits,  and  justices  of  the  peace  in  every  shire^  county,  offence« 
and  town  corporate  within  this  realm,  ia  their  sessions,^  ^^^^^^  ' 
inrithin  their  several  limits  of  their  commission,  and  ste- 
wards of  leets,  liberties  and  lawdays,  within  their  several 
jurisdictions,  shall  and  may,  by  virtue  hereof,  hear,  en- 
quire and  determine  of  all  and  every  offence  or  offences 
which  shall  be  committed  within  the  precinct. of  their  li- 
berties, jurisdictions  or  franchises  against  the  tenor  of 
this  act :  and  further,  That  every  justice  of  the  pe^ce  a  justice  of 

within  every  county  of  this  realm,  shall  within  the  limits  P^**^^.""*^ 

,    .  ...         examine  nu,  ^ 

of  his  commission  have  power  and  authority  by  virtue  offender, 
hereof,  to  examine  all  offenders  in  the  premisses  witliin^^^*^^![°* 
the  county  where  he  is  or  shall  be  justice,  if  so  be  that  the  next  see- 
the said  offence  or  offences  shall  not  before  be  heard  or 
determined  by  the  justices  of  assize  in  their  circuits,  or  by 
riie  stewards  of  leets,  liberties  or  lawdays  within  their 
said  several  jurisdictions ;  and  also  (o  take  bond  with 
good  sureties  for  his  aiid  their  appearance  that  shall  so 
ofiend,  to  appear  at  the  next  general  sessions  of  the  peace 
to  be  holden  within  the  same  county  where  the  same  of- 
frnce  shall  be  committed,  to  answer  the  said  offence  and 
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ft 

A»  P^  issi.  to  paj  tk«  pmaltiesy  or  receive  the  puakhmcnt  bjr  Ukh 

act  appointed  or  limited. 
Pheasaou        YI.  FroTided  always.  Thai  this  act  tkaU  not  in  caj 
tSd^n.   ^^  ^^^  ^<^  lowbdien,  tnunelkn  or  oUmib,  vhicli 
willingly      shall  miwiUiqgly  happen  to  take  any  partridges  or  phea 
J^^t^'^^^sants  by  night  under  any  tmnei,  lowbel,  loadnet  or 
other  engine,  so  as  they  and  erery  of  than  do  pnssalij 
loose  and  let  go  erery  pheasant  an4  partridge  so  tafceot 
and  sofler  them  piesently  to  f  y  and  go  at  huge  at  line 
phce  whMfe  tbey  shall  happen  so  to  betaken,  without 
•  wiUiqgly  killiqg  or  wiUtiUy  hotting  any  snch  pbessani 
or  partridge  so  takeft  In  any  manner  of  sort  i  any  thii^; 
in  this  ad  oonOined  to  the  contemry  notwilhstnndiiy. 
I  Joe*  1.  c.  97.  7  Jot.  1.  r.  lU 


A-  ^'  ^^'  9  JTA?.  1.  c.  87.  A.  n.  1604, 

AV  ACT  FOR  TUB  EBTTBB  EXECUTION  OF  THE  IK<« 
TENT  AND  MEANING  OF  FOBMER  STATUTES  MAOB 
AGAINST  SUOOTING  IN  GUNS,  AND  FOB  THE  PBE* 
SEBTATION  OF  THE  GAME  OF  PHEASANTS  AND 
PABTBIDGBSji  AND  AGAINST  TUB  DESTBOYING  OF 
HABES  WITH  UABE-PIPES,  AND  TRACING  HARES 
IN  THE  SNOW. 

Ptaslties  fer  '  Fomsmnch  a«  there  be  divers  good  and  necessary 
ph^l^tf  ^^^  ^^  '^  statutes  which  do  inflict  and  impose  direis 
'  great  and  heavy  penaliiesi  punisluneato,  and  fiMfeitnre% 
upon  such  as  should  with  any  guns,  nets,  crosa-lMmsi 
or  other  instruments  or  engines,  spoil  or  destroy  the 
game  of  pheasants,  partridges,  heam,  mallard,  and 
such  Uke,  and  upon  such  as  kill  or  destroy  hares  with 
hare-pipes,  *coids,  or  other  engines,  or  should  kill  any 
hare  by  tracing  and  coursing  them  with  dop  in  the 
snows  and  nevertheless  of  late  yeigvytbeseversl  games 
i^bove-mentipned  have  been  more  ezcessiveliy  aad  ont^ 


pigeonty 
bsres. 
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^  ngMO^jr  spofled  ftnd  destrojed,  than  hath  beisii  in  a.  d.  i<oi. 


<  ftnaer  afee^  eqieeially  bjr  the  vulgar  som,  and  men  of 

<  BBuitt  wotth^  makfag  a  trade  aod  a  living  of  the  spoiU 

<  iag  and  deatvoy  tog  of  the  §aid  games^  who  are  not  of 
^  anficieBc J  to  pay  the  said  penalties  in  the  said  statntes 
^  iBentioned^  nor  to  answer  the  coats  and  charges  of  any 
^  that  should  inform  and  proseeitte  against  them  in  any 
^  ^rf'hii  said  nn^^T**  Marts  of  teeord  at  Westminsler^ 
^  iqpoD  any  of  the  said  penri  laws  and  statutes ;  by  rea<- 
^  aon  wheieof  few  suits  have  been  attempted  npon  the 

<  anid  kws^  and  for  the  said  forfeitures^  whereby  the- 
^  good  thenby  meantaod  hoped  hath  not  succeeded,  and 

<  thereby  great  scarcity  of  the  said  games  in  all,  or  in 

<  the  moat  parts  of  this  realm,  hath  followed|  and  pre^ 
^  aenfly  is,  and  so  is  like  to  be,  if  some  r/emedybe  not  iar 

<  that  behalf  provided  i' 

II.  Be  it  therefi^  is^acted  by  the  authority  of  tbisBttm,  v.  i. 
present  parUame^rti  That  dl  and  every  person  and  per*^^  ^^  ^^' 
soot,  which  from  and  a^  the  #rst  day  of  August  next 
ibilowing,  shall  shoafi  at,  kQI  cv  destroy,  with  any  gun^ 
oroas-bow,  stoiie*bow,  or  hmg-l^ow,  any  pheasant,  part* 
ridge^  houae-dove,  or  pigeon,  hearni  mallard,  duck, 
teal,  widgeon,  grouse,  heatfa*cock,  moregaroe,  or  any 
snch  fowl,  or  any  hare;  ,9pr  aftqr  the  sud  first  day  of 
Avgnst,  shall  take,  kill,  or  destroy,  any  pheasant,  part* 
ridge,  house-dove,  or  pigeon,  ifith  setting^dogs  and 
nela,  or  with  any  mamier  of  nets,  snares,  engines,  or  ui« 
slniBiettto,  whalBoever ;  or  shall  take  die  eggs  of  any 
phoaaant,  partridge,  or  swans,  out  of  the  nests,  or  willf 
h^y  break,  spoil,  or  destroy  the  same  In  the  nests ;  or 
afhar  the  said  first  day  of  August  diall  trace  or  course 
aay  haves  in  the  snow,  or  at  any  tmie  take  or  destroy 
any  hares  with  jmy  hare«pipes,  cords,  or  with  any  sipch 
iMtrmnents  or  otiier  engines  I  imdthesamaofenoeorof*OnewiinMt 
iMoea  bafaig  proved,  by  the  confession  of  the  party,  ot^'f^^^^' 
hyifaoMtiaiciiy  of  twoisnffielent  mtnessea  upon  oath  be»  c.  u\e. 
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A>  Du  iflJH.  fore  two  or  more  justices  of  peace  of  the  aaoie  oounAjf 
city,  or  town  corporate,  wherein  the  offence  shall  be 
commiued,  or  the  party  offiending  apprehended,  ahaU  be 
by  the  said  justices  of  peace,  for  every  such  offence 
committed  to  the  common  gaol  of  the  said  coua^,  city, 
or  town  corporate,  where  the  offenoeshall  be  committed, 
or  the  parties  apprehended,  there  to  remain  for  thiee 
months  without  bail  or  maiDpriie,  unksas  that  the  said 
offender  do  or  shall  forthwith  upon  the  sttLdiOwvielioo, 
pay,  oi  cause  to  be  paid,  to  the  churobwardens  of  the 
said  parish  where  the  said  offiaDoe  shall  beooipmitred,  or 
the  party  apprehended,  to  the  use  of  thepoor  of  the  said 
parish,  the  sum  of  twenty  sbiUin|;a  ior  eytry  pheasallty 
partridge,  houae-doTe,  pigeon,  hearii,  maUanl,  duck, 
teal,  widgeon,  grojiise,  h^atfaococh^  mo«e-gamc,  or  any 
such  fowl;  and  for  every  egg  of  pheasant,  partridge,  or 
swap,  and  for  every  hare^  whAch  any  and  every  such 
person  and  persons  sooffeiK^pg  and  convicted  as  afore- 
said, shall  take,  kill,  ctr  willingly  destroy,  contrary  to 
the  true  purport  andtrueimpaningof  this' statute;  or 
after  one  mont^  after  his  coqEunitipent,  together  with  two 
sufficient  sureties,  become  bound  by  recognizance  in  the 
sum  of  twenty  pounds  a-piece  tp  the  king^s  majesty's 
usQ,  his  heirs  and  success»ors,  with  n^ondition  that  he  the 
said  parly  so  offending  shall  not  at  any  time  hereafter 
shoot  at,  kill,  take,  or  destroy,  any  of  the  said  gamea 
befocs-meationed,  by  any  of  the  meaaa  aforesaid :  which 
9aid  recognizances  shall  be  talf en  .by  any  itwo  or  more 
justices  of  peace  of  the  said  counly,  city,  or  town  .colr« 
porate,  where  the  offender  shall  be. so  imprisoned  as 
aforesaid,  and  shall  be  returned  to  the  then  next.quaiier 
session,  and  there  to  remain  of  record  as  other  lecogtift* 
nances  taken  for  the  peace. 
The  penalty      III.  And  for  the  better  preservation  0f  deer,  hares,  and 
g?eyh5  ""^^^  ^^  9^»^  aforesaid,  be  it  further  enacted  by  the 
a teuipg-dbg,  authority  aforesaid.  That  all  and  every  person  and  per^ 


APPENDIX.  423 

8om  which,  from  or  after  the  said  first  day  of  August,  A.  D.  i«04. 

shttli  have  or  keep  any  greyhound  for  coursing  of  deer  or  ^*^^'  "^^  t" 

liare,  or  se^ti^-dog  or  dc^,  or  net  or  nets,  to  take  phea-sants^&c?' 

Bants  or  partridges,  except  such  person  or  persons  which 

AM  be  seised  in  their  own  right,  or  in  the  right  of  their 

wiTes,  of  lands,  tenements,  or  hereditaments,  of  the 

dear  yearly  value  often  pounds  by  the  year  or  more^ 

over  and  above  all  charges  and  reprises,  of  some  estate 

of  inheritance ;  or  of  land?,  tenements,  or  hereditaments, 

in  his  own  right,  or  in  right  of  his  wife,  for  term  of  life 

or  lives,  of  the  yearly  value  of  thirty  pounds  over  and 

above  ail  charges  and  reprises ;  or  be  possessed  of  goods 

or  chatiek  to  the  foil  value  of  two  hundred  pounds  to  his 

own  use ;  or  be  the  son  or  sons  of  any  knight,  or  of  any 

baron  of  parliament,  or  of  some  person  of  higher  degree^ 

or  the  son  and  heir-apparent  of  any  esquire ;  and  lieing 

thereof  convicted  as  aforesaid,  shall,  by  the  said  justices 

of  the  peace,  be  committed  and  imprisoned  in  manner 

and  form  as  in  and  by  this  present  act  before  is  ex« 

pressed,  specified,  and  declared:  except  such  person 

and  persons  so  oftnding  and  thereof  convicted  as  afore* 

said,,  do  fixTthwith  pay,  or  cause  to  be  paid,  to  the 

chiurehwardens  of  the  said  parish  where  the  said  ofieace 

tball'be  comaiitted,  or  the  party  apprehended,  to  the  use 

of  the  poor  of  the  said  parish,  the  sum  of  forty  shillings 

of  good  and  lawful  money  of  England. 

lY.  And  be  itfiirther  enacted  by  the  authority  afore*  The  penalty 
said.  That  every  personam!  persons  which,  at  any  time  ul^ng  t^seS 
after  the.  said  first  day  of  August,  shall  sell,  or  buy  to^g^'"'  ^<^^ 
idl  again,  any  deer,  faise,  partridge,  or  pheasant,  (ex-tridgc  or 
cept  i^rtridge  arid  pheasilnls  rear^'  ahd  brought  up  in  pl^^^^Q^ 
hooat  or  houses,  or  bitfugfat  fkmi  beyond  the  seas,)  shall 
ibrfeitjGar  every  deecisolboughtand  sold  forty  shillings; 
for  every  hbre  ten  ahiUings ;  and  for  every  partridge 
tn  ddUingB ;  and  :foc  every  pheasant  so  to  be  bought 
and  sold  twanty  diiUSngs ':  of  all  which  forfeitures  the 
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A.  D.  1604.  one  moiety  shall  be  to  him  or  them  that  wBl  sue  tar  Ike 
".  same  bj  bill,  iiidictmeat^  or  infixraatiooy  aiid  the  other 

moiety  to  the  poor  of  the  parich  where  the  ttid  offence 

or  offences  shall  be  committed. 
No  punish-       V.  And  be  it  further  enacted  by  the  aathority  aibie* 
^rmeHm^^*^^'  That  no  person  or  persons  shall  or  may  after  Ae 
where  it  is    said  first  day  of  Augnst  be  punished,  by  force  of  any 
this?       ^  former  statute  or  laW|  for  any  of  the  said  oflSsnces  for 

which  by  force  of  this  law  any  punishment  shall  be  in* 
Which  of*  dieted  :  and  that  all  justices  of  assiae  in  their  several 
^^^j^^  circuits,  and  all  justices  of  the  peace  in  their  general 
teraiinetbssequarter  semions,  and  any  two  justices  of  peace  or  mora 


onnoes.       log^ther  out  of  any  sessions,  shall  and  may  by  force  of 


present  act  have  full  power  and  authority  to  ex^ 
amine,  hear,  punish  and  determine  all  offences  to  be 
committed  against  this  present  statute,  and  to  administer 
oaths  as  afoiesaid,  and  perform  and  execute  all  andefciy 
act  and  thing  fit  or  requisite  for  the  due  execution  of  this 
present  act. 
Who  may        VL  Prorided  always.  That  it  shall  and  may  be  biw« 
suVsnd"    ^^  ^^  ^^  person  or  persons  which  have  or  shall  ha?e 
partridgts    free  wanen,  and  to  and  forevery  lordof  amanor,aiidto 
r^^wh^.    erery  freeholder  which  is  or  shall  be  seised  inhisown 
AqMaled  by  right,  or  in  the  right  of  his  wife,  of  lands,  tenements,  or 
c  11.  $.6.    beredttaments,  to  the  dear  yearly  value  of  ten  pounds  or 
more  by  the  year,  over  and  above  all  chatgesor  reprises, 
of  some  estate  of  inheritance ;  or  of  lands,  tenements,  or 
hereditaments,  in  his  own  right,  or  in  the  right  of  his 
wife)  for  term  of  life  or  fives,  of  the  yeariy  value  of 
thirty  pounds  over  and  above  all  chaiges  and  reprises; 
or  be,  or  which  shaU  be,  worth  in  goods  or  chatties  two 
hundred  poimds :  by  him  or  themsdves,  or  by  his  or 
their  menial  servants  (suff  ciendy  anthoiised  from  htt  or 
their  master  for  that  purpose),  to  take  {Aeasants  and 
partridges  in  the  day*time  tmly  with  nets,  in  and  upon 
his  and  their  own,  or  his  and  their  mastem  fifee  w«iia> 
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naaor^  ml  fim^dd)  or  on  any  pwrtof  tbenif  betwist  the  a,  d.  1604. 
Foiit  of  St.  Micbad  th«  Arcbangd  wid  the  Feast  of  the*" 
Birth  of  our  JUord  God  yearijr  3  any  thing  ia  this  law  to 
the  oontiarjr  notwithstandinf • 

VIL  And  be  it  alio  further  eoaoied  by  the  authority  Lieence  to 
afiimaid,  That  it  shall  and  may  be  lawful  to  and  tor^^foi''^ 
crery  person  and  persons  keeping  any  hawk  or  hawks,  n^^^i"^^ 
which  at  the  general  quarter  sessions  of  the  county 
(where  he  and  they  shall  dwell)  shall  be  license  to 
shoot  hail«4hot  in  hand^iguns  or  btrding-pieoes,  at  crow, 
choughy  pye,  rook,  ring-^ove,  jey,  or  smaller  birds,  for 
hawks^meat  only,  to  shoot  and  kill  hawfcs-meat,  accord- 
ing to  the  said  licence  only :  so  that  such  party  so  to  be 
licensed  do  at  the  same  quarter  sessions  wherein  he  shall' 
be  licensed,  become  boimd  to  the  king's  majesty  by  re* 
cogniaance  in  twenty  pounds  not  to  shoot  at  any  the 
fowl  or  game  ^t  which  shooting  is  prohibited  by  this 
law;  and  so  thai  he  or  they  shall  not  shoot  in  any  hand* 
gun,  or  other  gun,  within  six  hundred  paces  of  any  her- 
aery,  nor  within  one.  hundred  paces  of  any  pigeon* 
hoose^  nor  in  any  park,  foiest,  or  chase,  whereof  the 
party  so  licensed,  or  his  master,  is  or  shall  not  be  the 
owner^  k^ep^r,  or  goremor :  for  which  licence  and  re« 
Cflgnisaace  the  clerk  of  the  peace  is  to  take  only  twelve 
peace^  and  no  more.    This  law  to  continue  to  the  end  ofContinuance 
the  first  sepsion  of  the  next  parliament.  (S  Car.  I  •  c.  4.)^te. 
Continued  until  the  end  of  the  first  session  of  the  next 
pariiameaty  and  forther  continued  by  16  Car»  U  c*  4« 


3  JAC.    1.    C.    12.    A.  D.    1605.  A.  P.  1605^ 

AV    ACT    yoa    TUS    B£TT£B    PRBSEItTATION    OF  S£A« 

fISU. 

<  Fonsmuch  a»  it  is  certainly  known  by  daily  expe*t3  Ed,  1. 
<  lienoey  that  tha  biood  of  sei^fish  is  spawned  and  liethxhe  '&rfei- 
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A. D.  1605. 


lure  tor  set- 
ting up  of  a 
new  wear,  or 
for  destroying 
the  spawn  or 
fry  offish. 


engines. 


in  sitll  walef«)  nvb^re.  it  mny  hare  rest  \o  leoeive 
nouriihment,  and  ^w  io  perfection,  and  Uiat  it  is 
(licre  destroyed  by  wears,  draw*nfct$,  and  nets  with 
canvas,  or  like  engines  inthe  middle  or  bosom  of  them, 
in  harbours,  haveils,  and  creeks  within  this  realm,  to 
the  great  damage  and.  hurt  of  fishermen,  and  hindrance 
of  the  commonwealth,  for  that  everj  wear  near  the 
main  sea  takef  li,  in  twdve  hovis,  sometimes  the  quantity 
of  fire  bushels,  sometimes  ten,  sometimes  twenty  or 
thirty  bushels  of  the  brood  of  sea-fish ;  and  also  those 
which  use  draw-nets,  nets  with  canvas,  or  engines  in 
the  midst  of  them,  do  every  day  they  fish  destroy  the 
brood  of  all  thc^ sorts  offish  aforesaid  in  great  multi- 
tudes:' 

Forfeiture  IL  For  reformation  whereof,  be  it  enacted  by  the  au- 
with  certain  ^^^^ty  of  this  present  parliament,  That  every  person  and 
nets  and  persons  that  from  and  after  the  five  and  twentieth  day  of 
July  next  ensuing  this  session  of  parliament,  shall  erect 
or  set  up  any  new  wear  or  wears  along  the  sea«shore,  or 
in  any  haven,  harbour,  or  creek,  or  within  five  mifes  of 
the  mouth  of  any  haven  or  creck^  or  shall  willingly  take, 
destroy,  or  spoil  any  spawn,  fry,  or  brood  of  any  sea-- 
fish,  in  any  wear  or  other  engine  or  device  whatsoever, 
shall  forfeit  for  every  thne  so  erecting,  setting  up,  tak- 
ing, destroying,  or  spoiling,  contrary  to  this  act,  the 
sum  of  ten  pounds  of  good  and  lawful  money  of  Eng* 
land,  the  one  half  to  the  king's  majesty,  his  heirs*  or  sUc« 
cessors,  and  the  other  half  to  him  that  wiH  sue  for  the 
same :  and  that  every  person  which  after  the  first  day  of 
October  next  ensuing  this  session  of  parliament,  in  any 
haven,  harbour,  creek,  or  within  five  miles  of  the  mouth 
of  any  haven,  harbour,  or  creek  of  the  sea,  shall  fish 
with  any  draw-net  or  drag-net  under  three  inches  meash, 
viz.  one  inch  and  an  half  from  knot  to  knot,  except  for 
the  taking  of  smoulds  in  Norfolk  only,  or  with  any  net 
with  caavas,  or  other  engine  or  devise^  whereby  the 
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^pawn^  fry,  or  brood  of  sea-ffisb  119^7  be  destroyed,  riiall  a.  P.  i"605> 
forfeit  ftuoli  net^  and  also  forfeit  for  every  time  so  doing, 
ten  shilliBgs  of  lawful  money  of  Inland,  the  one  half 
to  the  use  df  the  poor  people  of  the  city,  town  corporate, 
borough,  market  town,  parish,  or  liberty,  where  the  of- 
fence or  offences  shall  be  committed,  and  the  other  half 
to  the  person  that  shall  sue  for  the  same ;  the  said  for* 
feitures  to  be  levied  ^  the  uses  afinresaid,  by  the  mayor, 
bailiff,  or  other  head  officer  of  every  city,  borough,  or 
town  corporate :  and  by.  warrant  of  one  or  more  justices 
of  peaqe^  ^t  shal|  be  lawful  for  the  coQ^stables  and  church* 
wardens  of  every  market  town,  parish,  or  liberty  within 
which  any  such  offence  or  offences  shall  be  done, 
by  way  of  distress  and  sale  of  the  effendelr's  goods, 
rendeiing^  to  thepi  the  surplusage^  according  to  the 
order  of  former  statutes  in  such  cases  of  forfeitures  or* 
dained. 

III.  Provided  always,  That  this  act,  or  any  thing  what  sort  of 
therein  contained,  shall  not  extoid  t9  punish  any  person  ^^  may  b« 
or  persons  for  usiag  any  net  or- nets  of  lesser  roeash  than  the  nets 

is  by  this  statute  appointed,  only  for  taking  of  herrings,  P*^** 
pilcliards,  sprats,  or  lavidnian ;  any  thing  in  this  act  to 
tlie  contrary,  in  any  wise  notwithstanding. 

IV.  Provided  further.  That  this  act  shall  not  extend 
to  the  isle  and  county  of  Anglesey. 


3  JAC.    1.   CAP.   XIII.    A.    D.    1605. 

AN    ACT    AGAINST     UNLAWFUL    HUNTING,    STEALING 

OF   DEER    AND   CONIES. 

^  Whereas  since  the  making  of  the  statute  of  Quinto 
*  Reginas  Elizabethae^  cap.  21.  ihere  have  been  divert 
f  grounds  inclosed,  and  used  and  kept  for  the  preserva- 
^  tion  and  maintenance  of  deer  and  conies ;  and  whereas 
'  there  is  not  by  the  said  statute  oC  Quinto  Elisab.  neither 


4tS 


A»1»l)l&Dt. 


A.  D.  1006. 


j^ttrn,  V.  1. 
475,  and  487. 

The  pen-ilty 
for  breaking 
a  park  or 
warren,  or  for 
hunting  uf 
deer  or 
conies* 
13  Car.  1 
$t,  1.  c.  10. 
Farther  pfo^ 
vided  by 
T  Jac,  1.  6.13 

i.  4. 


by  toy  oilier  aet  now  in  fcree,  nqr  snActet  remedly 
provided  agtimC  soch  nudefiicton  and  eTiMisposed 
personS)  a9  shall  chase,  hunt,  or  kiU  any  tlie  deer  <ir 
conies  within  inch  ptninds,  sithence  the  said  statute 
of  Qninto  Elisabethie  inclosed  and  kept,  and  nsed  for 
the  maintenanoe  and  presenration  of  the  said  game  as 
aforesaid)  or  any  former  grounds  which  have  been 
sithence  the  making  of  the  said  stirtote  in  any  part 
altered :  by  reason  whereof  many  riots,  manshugh^ 
terS)  misehiefey  and  other  faitonteniencies  hare  been 
daily  committed  and  done^  and  like  to  be  CommtMed 
and  done,  if  circmnspect  remedy  be  not  hetttrntopoo* 
vided  t* 

II.  Be  it  thevefore  enacted  by  the  kh)g's  most  etcd^ 
lent  majesty,  the  lofda  spiritnal  aild  temporal^  and  the 
eomnswii)  of  ttis  pfeeent  pcnrBament  assembled,  and  by 
the  authority  of  the  same^  That  if  any  person  or  per^ 
sons,  after  the  Feast  of  9t*  James  the  Apostle  nmtC  en* 
sning,  riiall  in  the  night^ttme^  or  by  day,  wiongfoBy  or 
ttnlarwfoHy  break  of  enter  into  any  pscrk  fanpated^  or  any 
other  seferal  girminds^  iftclosed  wifli  Wl,  pale^  orhedge^ 
and  nsed  or  kept  for  Ihe  keeping^  breedings  ami  cherish^ 
ing  of  any  deer  or  conies^  and  wrongfully  or  unhwfuUy 
shall  hmit,  drife^  or  chase  out^  or  take^  ktll^  or  slay  any 
deer  or  conies  within  any  snch  fabpriect  park^  or  closed 
ground  with  pale,  wall^  or  other  indosure  as  aforesaid^ 
against  the  will,  mind^  Or  pleasure  of  the  owners,  occn^ 
piers,  or  possessioneTs  of  the  same^  not  having  lawful 
title  or  authority  so  to  do,  and  thereof  shall  be  lawfully 
convicted  at  the  suit  of  our  sovereign  lord  the  king,  his 
heirs  or  successors,  or  the  party  grieved^  shall  suffisf 
imprisonment  of  his  or  their  bodies  by  the  space  of  three 
months;  and  also  shall  yield  and  pay  to  the  party 
grieved  his  treble  damages  and  costs,  to  be  assessed'  and 
rated  by  the  justices  before  whom  he  or  they  shall  be 
convicted,  after  the  said  three  months  expired  i  and 
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AM  findtsflciait  Mretici  for  hk  oad  their  good  abear*  A.l>.  t«os. 

lug  against  the  kiog^  bis  heirs  and  successors,  and  aH 

im  Mcgt  pecvple^  fbr  the  space  of  seten  years  after,  or 

ebe  AM  feonio  and  continoe  stiit  in  prison  withmit  bail 

or  matiipriae,  until  such  time  as  he  or  thej  so  offimding 

shall  find  suficient  sureties  during  the  said  time  and 

space  of  seven  years* 

III.  Attd  be  it  Kicewise  enacted  by  the  authority  afore^  What  iustices 
saidj  That  the  justices  of  oyer  and  terminer,  justices  of^j^^^^j:. 
Maine  i»  their  circnits,  and  jintices  of  peace  and  gad  mine  the  of- 
delivery  in  their  sessions^  shnU  by  virtoe  hereof  have  said, 
power  and  authority  to  eacjwie,  hear,  and  detennine  aU 

and  si^tthr  the  said  oflSbseee^  by  examination  of  the  o^ 
fendeis,  afld  to  make  andk  award  process  theieopon,  as 
wel  opon  indictments  tahen  before  them,  as  by  bill  of 
<9omphiint,  iafbmntloB,  or  any  other  action ;  in  whidi 
said  suit  or  actioM  no  eamin,  wager  of  hiw  or  proiectioD 

shall  be  aHowedv 

IV.  Aidbeitislsoenacle*bytheaQlhosityafoesaid,Tl^^^^ 

That  it  shall  and  nay  be  hwfiil  to  the  party  grieved,  io^^y'X^^ 

sae  and  lake  his  farther  remedy  against  aU  and  ev«fy 

such  ofiender  and  offendeis,  fi>r  his  loss  and  damages, 

mid  to  recover  the  tieMe  vidua  of  the  same  in  that  be^ 

half,  as  well  before  the  justjees  of  oyer  and  termineF, 

justices  of  assize  in  their  circuits,  and  justices  of  the 

peace  and  gaol  delivery  in  their  sessions,  or  elsewhere  in 

any  other  th^  king's  majesty's  courts  of  record  at  West* 

minster ;  aadthat  upon  tme  satbfaction  of  the  said  tre-in  what  ease 

ble  damages  to  the  party  grieved,  or  upon  the  confession  JJ^^'^'P 

or  acknowlediment  thereof  by  the  said  party  offending,  behaviour 

.        «    « I      /•     ^1.  ^^  may  be  re- 

beforetbe  justices  in  open  sessions  botden  for  the  county  ie^g^^  ^j  ^j,^ 

wherein  the.  sfime  ofience  shaU  be  commWed,  it  shall  ^^  JJ?;jJ^^ 

at  the  Ubsity  of  the  said  party  grieved,  to  whom  the 

said,  ofibnce  is  committed,  to  release  at  his  pleasure  the 

suietiship  of  the  good  behaviour,  at  any  time  within  the 

said  seven  years  or  before;  any  tiling  in tWs present 
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A.  B.  1605.  act  befete-meiitioiied  or  deolaned  to  ihe  amtamrj  not- 

withflAandtng. 

Penalty  for        V.  And  be  it  aho  further  enacted  hy  the  airthoritj 

•hooting  with i^foi-esakl.  That  if  any  person  or  penoBs  not  harine  anr 

at  deer  or      manors,  lands,  tenements,  or  hereduamenisi  of  toe  clear 

kcc^^n  ^^f^^J^'^^7  ^•'««  of  forty  pounds,  or  not  worth  in  goods  ot 

engines,  &c.  chattels  the  sum  of  two  hundred  ponnds,  shall  use  any 

gon,  bow,  or  cross-bow,  to  kill  any  deer  or  conies,  or 

shall  keep  any  buckstalb  or  engine-hayes,  gate-nets, 

purse-nets,  ferrets^  or  coney«dogs,  except  such  peison 

or  persons  as  shall  have  any  ground  imparked  with  pale, 

or  inclosed  with  wall  or  hedge  as  aforesaid,  used  for  the 

keeping,  breeding,  or  cheushiag  of  any  deer  or  conies, 

ibc  increasing  of  which  said  coiiics  shaU  amount  to  the 

dear  yearly  value  of  forty  shillingi  to  be  letten  al  the 

least,  or  keepers  or  warreo^cs  in  their  parks,  warrens,  or 

grounds  belonging  to  their  diaige ;  thai  then  any  per* 

son  having  lands,  tenements,  or  herediftamente  of  the 

clear  yearly  value  of  ope  hundred  potods  in  fee«sim|ile, 

fee-tail,  or  for  life,  in  bis  own  right,  or  in  the  right  of  his 

wife,  may  take  from  the  person  or  poMssion-  of  such 

malefiictor  or  malefacUm,  and  to  his  own  uaeibr  ever 

keep,  such  guns,  bows,  cross4)ows,  buckstalb,  or  en* 

gine-hayes,  gate*nets,  purse-nets^  ferrets  and  conqr* 

dogs. 

In  what  case     VL  And  be  it  fiiither  enacted  by  the  authority  afiHO* 

^^^^dl^^^'   said,  That  if  any  person  or  persons  at  any  time  here- 

charge  the    after  shall  fortune  to  be  bound  before  any  the  justices 

abJwrine?^*^  before-mentioned,,  to  the  king,  his  heirs  or  successors^ 

for  bb  or  their  good  abearing  ft«'^even  years,  according 

to  the  tenor  of  thb  act,  and  the  same  paiiy  or  parties  so 

bound,  shall  aHerward  within  the  said  seyen  years  come 

before  the  justices  of  the  peace  ef  the  said  county  where 

the  said  offisnce  was  committed,  or  some  of  them,  in 

open  quarter-sessions,  and  there  in  the  said  sessimis 

confess  and  acknowledge  hb  or  their  said  oience  or  of- 
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ftnoet,  and  that  he  or  they  is  or  are  sorry  therefore,  and  A.D.  1C05» 
satisfy  the  party  or  parties  grieved,  according  to  the 
tenor  of  this  act :  that  then  the  same  justices  before 
whom  the  said  confession  shall  be  so  made,  shall  and  may 
hare  power  and  authority  by  virtue  of  this  act,  in  the 
same  open  sessions,  or  in  any  other  sessions  afterwards 
to  be  holden  before  the  said  justices  in  the  said  county, 
ifrithin  the  said  term  of  seven  years,  if  it  shall  seem  good 
to  their  discretions,  to  discharge  the  said  recognizance 
and  bond  so  taken,  and  also  the  said  party  and  parties  so 
bound ;  this  act,  or  any  thing  therein  contained,  to  the 
contrary  thereof  notwithstanding. 

VII.  Provided  always,  That  this  act,  or  any  thing 
Iierein  contained,  do  not  extend  to  any  park  or  inclosed 
ground,  hereafter  to  be  made  and  used  for  deer  or  conies, 
without  the  grant  or  licence  of  our  sovereign  lord  the 
king,  his  heirs  or  successors. 

VIII.  Provided  always,  and  be  it  further  enacted. 
That  this  act,  nor  any  thing  therein  contained,  shall 
extend  to  any  offence  or  offences  concerning  the  hunt- 


ing, chasing,  or  killing  of  deer  or  conies,  which  shall  be  Repealed  by 
done  or  committed  in  the  day*time,  but  only  to  such  of* 
fences  as  shall  be  hereafter  dcme  or  committed  in  the 

■ 

night-time  only  ;  any  thing  in  this  act  contained  to  the 
contrary  thereof  notwithstanding.  (S  Car.  1.  c.  4. 
Continued  until  the  end  of  the  first  session  of  the  next 
parliaunent ;  and  farther  continued  by  16  Car.  I.  c.  4.) 


7  JAC.  1.  c.  II.  A.  D.  1609.  A.' P.  lflo». 

AN  ACT  TO  PREV£NT  THB  SPOIL  OF  CORN  AND 
GRAIN,  BY  UNTIMELY  HAWKING,  AND  FOR  THE 
BSTTBA  PRESERVATION  OF  .FUSASANTS  AND  >AE« 
TRIDGES. 

<  Whereas  in  the  &aX  session  of  this  ptesent  par-The  penalty 
<  liament  there  ^as  a  good  law  made,  amongst  otbcr^^  ^\i\ng  oi 
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A.  D.  1609. 

phaasanu  or 
partridges  at 
undue  timet, 
or  by  uadue 
means. 
t^Jac.  1.  c.  ^t. 
Burnt  9.1. 
400. 


thingi)  for  the  preieryation  of  the  game  of  pheattuits 
and  partridges,  vhieh  bath  not  jridded  that  good  eoc- 
cess  as  was  by  the  same  law  hoped  for  and  intended^ 
through  disorderly  and  unseas<mable  hawking,  wheie* 
by  great  quantity  of  oorir  and  grain  hath  been  and  is 
not  only  uncharitably  spoiled  and  destroyed,  but  great 
uumbers  of  pheasants  and  partridges  thereliy  killed 
and  spoiled,  befine  they  be  either  fit  to  be  hawked  at, 
or  to  be  used  for  food  or  diet  :* 
II.  For  the  preventing  of  both  which  inconveniencies 
and  mischiefe.  Be  it  enacted  by  ttie  authority  of  this 
present  parliament,  that  all  and  every  person  or  persons 
whatsoever,  which  at  uny  time  after  the  end  of  this  pre- 
sent session  of  parliament  doth  or  shall  hawk  at,  destroy 
or  kill  any  pheasant  or  pheasants,  partridgeorpartridges, 
with  any  kind  of  hawk  or  hawks,  dog  or  dogs,  by  colour 
of  hawking,  between  the  first  of  July  and  the  last  day 
of  August,  and  the  same  offence  or  offences  being 
proved  by  the  confession  of  the  party,  or  by  the  testi- 
mony of  two  sufficient  witnesses  upon  oath,  before  two 
or  more  justices  of  the  peace  of  the  said  county,  city >  or 
town  corporate  wherein  the  offence  shall  be  committed, 
or  the  party  offending  apprehended,  shall  be  by  the  said 
justices  of  the  peace,  for  every  such  offence,  committed 
to  the  common  gaol  of  the  said  county,  city,  or  town 
corporate,  where  the  offence  shall  be  committed,  or  the 
parties  apprehended ;  there  to  remain  for  one  whole 
mpAth  without  bail  or  mainprise,  unless  that  the  said  of* 
fender  do  or  shall  forthwith  upon  the  said  conviction 
pay,  or  cause  to  be  paid,  to  the  churchwardens  of  the 
said  parish,  or  unto  the  overseers  of  the  poor,  or  some 
of  them,  where  the  said  ofienoe  shall  be  conunitted,  or 
die  party  apprehended,  to  the  use  of  the  poor  of  the 
same  parish,  the  sum  of  forty  shillings  for  every  such 
hawkbg  at  any  pheasant  or  partridge,  and  twenty  shil- 
lings for  jevery  such  pheasant  or  partridge  which  any 
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and  every  such  person  unci  persons  soofiendiagand  con-  a.  D.  leop, 
rictcd  (as  aforiTsaid)  bj  himself,  his  hawk  or  hawks^ 
dor  or  dogs,  shall  take,  kill,  or  destroy  j^contrarjr  to  the 
tme    purport,    intent,    and  meaning  of  this  present 
statute. 

III.  Provided  always,  and  be  it  enacted  by  the  an- He  that  is 
thority  aforesaid,  That  if  any  person  or  pewons  shall  [JJfj^^f^*^^^^ 
be  at  any  time  hereafter  convicted  and  punished  by  vir-  be  excused 
tue  of  this  law,  that  then  the  parly  so  punished  shall  not^"""^*"^  ''^^^^' 
for  the  same  ofience  be  eftsoons  called  in  question,  and 
punished  by  virtue  of  any  other  law  touching  or  con- 
cerning the  like  offences. 

IV.  Provided  also,  That  no  offenders  shall  be  im-withiD  what 
peached  or  punished  by  virtue  of  this  act,  unless  he  or J.Jj™j^*°^|]j 
they  be  accused  as  delinquent,  before  the  said  justices  be  accused, 
of  peace,  inrithin  six  months  next  after  the  said  ofience 

or  offences  committed  or  done* 

*  V.  And  vrhereas  by  a  proviso  in  the  said  statute 
contained,  it  is  provided,  That  it  shall  and  may  be 
lawful  to  and  for  every  person  and  persons  which  have 
or  shall  have  free  vrarren,  and  to  and  for  every  lord  of 
a  manor,  and  to  every  freeholder  which  is  or  shall  be 
seised  in  his  own  right,  or  in  the  right  of  his  virife,  of 
lands,  tenements,  or  hereditaments,  to  the  clear  yearly 
ralue  of  ten  pounds  or  more  by  the  year,  over  and 
above  all  charges  and  reprises,  of  apme  estate  of  in- 
heritance ;  or  of  lands,  tenaments,  or  heredi^ments, 
in  his  own  right,  or  in  the  right  of  his  wife,  for  term 
of  life  or  lives,  of  the  yearly  value  of  thirty  pounds, 
over  and  above  all  charges  and  reprises;  or  be  or 
vrhich  shall  be  worth  in  goods  or  chattels  two  hundred 
pounds ;  by  him  or  themselves,  or  by  his  or  their 
menial  servants  (sufficiently  authorised  from  his  or  their^ 
master  for  that  purpose)  to  take  pheasants  and  par- 
tridges (in  the  day-time  only)  with  nets,  in  and  upon 
his  and  their  own,  or  his  or  their  inaster's  free  -warren^ 

[ogj 
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A.  D.  iao9.  ^  manor  and  freehold,  or  on  any  part  of  them,  betwixi 

<  the  Feast  rf  St.  Michael  the  Archangel,  and  the  Feast 

<  of  the  Birth  of  our  Lord  God  yearly ;  any  thing  in 
^  the  said  law  to  the  contrary  notwithstanding :  by 
^  colour  of  which  liberty  so  given  by  the  said  proviso, 
^  it  is  found  by  experience,  that  the  said  games  of  phea- 

<  sants  and  piartridges  have  been  and  still  are  likely  to  be 

<  much  spoiled  and  destroyed  by  miuiy  mean  tenants 

<  and  freeholders,    against  the  will  of  the  lords  or 

*  owners  of  inheritance  of  the  said  lands  and  tene* 

*  ments/ 

A  repeal  of  a  V 1 .  Be  it  therefore  enacted  by  the  authority  afore- 
Siut5o?*'*»idj  That  the  said  proviso,  and  every  clause,  article, 
iJtfc.  i.r.sr.and  thing  therein  contained,  shall  be,  from  the  end  of 
this  present  session  of  parliament,  utterly  repealed,  frus- 
/  trate,  and  mude  void ;  any  thing  in  the  said  proviso  con- 

tained  to  the  contrary  notwithstanding* 
Who  may         Vil.  And  that  it  shall  and  may  be  lawful  for  every 
^^  ts^^^    person  or  persons  which  have  or  shall  have  free  warren, 
partndgety    and  to  and  for  every  lord  of  a  manor,  and  to  and  for 
Zhen!  every  freeholder  which  is  or  shall  be  seised  in  his  own 

right,  or  in  the  right  of  his  wife,  of  lands,  tenements, 
and  hereditaments,  to  the  clear  yearly  value  of  forty 
pounds  or  more  by  the  year,  over  and  above  all  charges 
and  reprises,  of  some  estate  of  inheritance ;  or  of  lands, 
tenements,  and  hereditaments,  in  his  own  right,  or  in 
the  right  of  his  wife,  for  term  of  life  or  lives,  of  the 
yearly  value  of  fourscore  pounds,  over  and  above  aU 
charges  and  reprises ;  or  which  shall  be  worth  in  goods 
or  chattels  four  hundred  pounds ;  by  him  or  themselves, 
or  by  his  or  their  menial  and  houshold  servants 
(sufficiently  authprized  from  his  or  their  master  for 
that  purpose)  to  take  pheasants  and  partridges  (in 
the  day-time  only)  in  and  upon  his  and  their  own, 
or  his  and  their  master's  free  warren>  manor,  and 
freehold  as  aforesaid,  or  on  any  part  of  them,  betwixt 
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the  Feast  of  St.  Miehael  the  Archangel  and  the  Birth  of  a,  D,  igoft 
our  Lord  God  jearlj ;  any  thing  in  the  said  law  before- 
mentioned  to  the  contrary  notwithstanding. 

<  yJII.  And  whereas  the  said  games  of  pheasants  and 
^  partridges  are  excessively  spoiled  and  destroyed  by 

<  base  persons,  of  bad  and  mean  condition,  making  a  . 

<  trade  and  living  of  the  spoiling  and  destroying  of  the 
^  said  games,  who  are  not  of  sufficiency  to  pay  any 

'  penalty  in  any  former  statute  mentioned,  n^^  to  an-  . 

<  swer  the  costs  and  charges  of  any  that  should  inform 
^  and  prosecute  against  Ihem  in  any  of  his  majesty's 
^  courts :  by  reason  whereof,  and  for  that  the  said  of* 

*  fenders  are  hardly  discovered,  and  seldom  or  never 

*  found  offending  in  the  presence  of  divers  witnesses,  so 
^  that  it  is  very  hard  to  convict  them  by  the  testimony 
^  of  more  witnesses  than  one,  by  reason  that  they  spoil 
^  and  destroy  the  said  games  secretly,  and  for  the  most 
'  part  in  the  night-time,  and  do  carry  such  pheasants 
^  and  partridges  as  they  so  destroy,  likewise  by  night,  to 

^  cities  and  market-towns,  to  be  sold:'  be  it  thereforePenalty  for 
further  enacted  by  the  authority  aforesaid.  That  all  and^*y^^*J^'^^y 
every  person  or  persons,  which  from  and  after  the  firstpartridges 
day  of  September  next,  shall  take,  kill,  or  destroy  any^o^n^^,^^* 
pheasant  or  partridge  with  setting«dogs  and  nets,  or^^« 
otherwise  with  any  manner  of  nets,  snares,  or  engines, 
and  the  same  offence  or  offences  being  proved  by  the  con- 
fession of  the  party, or  by  the  testimony  of  one  sufficient 
witness  upon  oath,  before  two  or  more  justices  of  the 
peace  of  the  same  county,  city,  or  town  corporate, 
wherein  the  offishce  shall  be  committed,  or  the  party  of* 
fending  apprehended,  shall  be,  by  the  said  justices  of 
peace,  for  every  such  offence,  committed  to  the  com- 
mon gaol  of  the  said  county,  city,  or  town  corp<M:ate9 
where  the  offence  shall  be  committed,  or  the  party  ap* 
prehended,  there  to  remain  for  three  months  without 
bail  or  mainprise,  unless  that  the  said  offender  shall 
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A.  D.  1009.  ibrtbwith  pty  or  cause  to  be  paid  to  the  cbnrcTiwaideaa 


^  or  ov«rseers  of  the  poor  of  the  said  parish  where  the 

said  offence  shall  be  committed,  the  sum  of  twehtjrshiU 
Uogs  for  every  phgnsant  or  partridge,  which  any  and 
every  such  person  or  persons  so  ofending  shall  take^ 
kill,  or  destroy  aa  aforesaid,  contrary  to  the  purport 
aad  true  meaning  of  this  btatute;  and  fiirther  to  be- 
come bound  by  recognisance  in  the  sum  of  twenty 
pounds  to  his  majesty,  his  heirs  and  successors,  with 
condition  that  he  the  said  party  so  offending  shall  not  at 
any  time  thereafter  take,  kill,  or  destroy  any  pheasant 
or  partridge ;  which  said  recognizance  sliall  be  taken  by 
any  one  or  more  justices  of  peace  of  the  said  county, 
city,  or  town  corporate,  where  the  said  offence  shall  be 
committed  as  aforesaid,  and  shall  be  returned  to  the 
then  next  quarter-sessions,  and  there  to  remain  of  re- 
cord as  other  recognizances  taken  for  the  peace. 
Officers  may  IX.  And  be  it  further  enacted.  That  every  constable 
houses  of      ^^^  headborough  in  every  county,  city,  town  corporate, 

persons  sus*  and  other  place  where  thoy  shall  be  sworn  officers,  shall 

pocted  to 

offend.  ^d  may,  by  virtue  of  this  present  act,  (bringing  fvith 

them  to  that  purpose  a  laviful  warrant  under  the  hands 
of  two  justices  of  the  peace  of  the  county,  city,  liber- 
ties, or  town  corporate)  have  full  power  and  authority  to 
enter  into  and  search  the  house  or  houses  of  any  person 
or  persons  (other  than  such  as  by  this  present  act  are 
allowed  to  take  pheasants  and  partridges  with  nets  as 
aforesaid)  being  suspected  to  have  any  setting-dogs  or 
nets  for  the  taking  of  pheasants  and  partridges ;  and 
wheresoever  they  shall  find  any  such  setting-dogs  or 
nets,  the  same  to  take,  carry  away,  and  detain,  kill, 
destroy,  and  cut  in  pieces,  as  things  prohibited  by  this 
act,  and  forfeited  to  such  of  the  said  officers  as  shall  find 
out  and  take  the  same  as  aforesaid. 
Continuance  X.  This  law  to  continue  unto  the  end  of  the  first 
0  t  IS  ac      s^gsiDQ  of  the  next  parliament,  and  no  longer.  (3  Car.  1. 
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c.  4.  continued  until  the  end  of  the  first  session  of  the^^JD^i£09. 
next  parliament,  and  farther  continued  by  16  Car.  1. 
c.  4.) 

7  JAc.  I.  c.  \i.  A.  i).  1609. 

All  ACT  POR  THE  EXPLAICATION  OF  OITE  STATUTE 
MADE  IN  THE  SECOND  SSSSIOK  OP  THIS  PRSSSfft 
PARLIAMENT,  INTITULED,  *  AN  ACT  AGAINST  UN* 
LAAVFUL  HUNTING  AND  STEALING  OP  DEEB,  AND 
OONlfeS.' 

'  Whereas  question  and  doubt  hath  grown  and  risen  3  Joc.i.  r.  la. 
upon  the  exposition  of  a  statute  made  in  the  second 
session  of  this  present  parliament,  intituled,  ^^  An  Act 
against  unlawful  hunting  and  stealing  of  deer  and 
conies,"  for  that  in  the  body  of  the  said  act  all  un- 
lawful hunting,  driving,  or  chasing  out,  or  taking, 
kilting,  or  slaying  any  deer  or  conies  within  any  the 
parks,  places,  or  grounds,  in  the  said  statute  men- 
tioned,  against  the  will,  mind,  or  pleasure  of  the 
owners,  occupiers,  or  possessioners  of  tbe  same  (as 
well  by  day  as  by  night)  is  prohibited  and  made  penal, 
in  such  manner  and  form  as  in  and  by  the  said  statute 
it  doth  and  may  more  plainly  appear ;  and  y^\  by  a 
proviso  in  the  said  statute  contained,  it  is  enacted, 
That  the  said  act,  nor  any  thing  therein  contained, 
should  extend  to  any  offence  or  offences,  concerning 
the  hunting,  chasing,  or  killing  of  deer  or  conies, 
which  should  be  done  or  committed  in  the  day-time, 
but  only  to  such  offences  as  should  be  then  after  done 
or  committed  in  the  night-time  only ;  any  thing  in 
the  said  act  contained  to  the  contrary  notwithstanding.. 
^  IL  For  the  explanation  of  which  doubt  and  ques- 
tion, and  for  that  it  is  found  by  experience,  that  ma- 
lefactors of  that  kind  have  been  much  encouraged  to 
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A,  D.  1600, '  chase,  hunt,  kill,  and  destroj  deer  in  the  day-time  hy 

colour  of  the  said  proTiso,  whereby  many  deer,  as 
-well  in  the  parks  of  our  sovereign  lord  the  king,  as  oC 
many  his  highness  loving  subjects,  have  been  and  are 
still    like   to  be  unlawftiUy  and  riotously   chased, 
hunted,  and  destroyed,  by  many  idle,  loose,  and  dis- 
orderly persons  :^  be  it  therefore  enacted  by  the  aa- 
A  repeal  of   tfaority  of  this  present  parliament,  That  fiom  and  after 
pro^Mcon-^^®  Feast  of  St«  James  the  Apostle  next  ensuing,  so 
tained  in  thenmch  of  the  said  proviso  in  the  said  statute  contained^ 
SJii<r.i.cis,t^  cbncemeth  the  hunting,  chasing  out,  or  killing  of 
*h  ^?"^*™*^deer  only,  shall  be  repealed,  frustrated,  and  made  void  ; 
of  deer.        any  thing  in  the  said  proviso  of  the  said  act  contained 
475**'  ^d  487  ^^  ^^^  contrary  thereof  in  any  wise  notwithstanding. 

<  IIL  And  whereas  it  ^as  by  the  said  former  statute, 
amongst  other  things,  enacted.  That  if  any  persoa 
or  persons  did  or  should  wrongfully  or  unlawfully 
hunt,  chase,  or  drive  out,  or  take,  kill,  or  slay  any 
deer  within  any  park  or  other  place  in  the  said  statute 
mentioned,  against  the  will,  mind,  or  pleasure  of  the 
owners,  occupiers,  or  possessioners  of  the  same,  that 
then  every  such  person  so  offending  should  satisfy  and 
pay  unto  the  party  grieved  his  treble  damages  in  such 
manner  and  form  as  in  the  said  statute  is  mentioned  : 
by  reason  of  the  uncertainty  whereof,  few  or  no  of-* 
fenders  have  been  discouraged  in  their  said  huntings 
drivings,  cbasingfrout,  takkig,  killing,  or  slaying  of 
deer.* 

lY.  For  remedy  whereof,  be  it  further  by  the  autho* 
rity  of  this  present  parliament  enacted,  That  if  any 
person  or  persons,  from  and  af^r  the  Feast  of  St.  James 
the  Apostle  next  coming  afler  the  end  of  this  present 
session  of  parliament,  shall  willingly  commit  any  the 
offences  in  the  said  statute  mentioned,  concerning  the 
unlawful  chasing  out,  hunting,  driving,  taking,  killing, 
qji  slaying  of  deer  in  an^  |paik  or  inclosed  groundi  whi(;l| 
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BOW  is  or  hereafter  shall  be  made  or  iised  for  deer,  A.  O.  U09. 
against  the  will,  mind-,  or  pleasure  of  the  oamers,  oc« 
citpiers,  possessioDers,  or  keepers  of  the  same ;  tbat 
then  ail  and  every  such  person  and  persons  so  ofiending 
shall  for  every  such  offence  pay  and  Satisfy  Unto  tht 
party  griered  the  sum  aH  ten  pounds  of  cunrent.money  of 
England,  or  else  treble  damages  and  cost,  at  the  election 
of  the  party  grieved ;  the  same,  to  be  recovered  in  such 
manner  and  form  as  in  and  by  the  said  statute  is  limited 
and  appointed  for  the  recovery,  taxing,  or  assessing  of 
the  said  treble  damages ;  any  thing  in  the  said  statute 
or  in  this  present  act  contained  to  the  contrary  not* 
withstanding. 

v.  This  law  to  continue  unto  the  end  of  the  first  ses«  Continuance 
sion  of  the  next  parliament.    (3  Cnr^  1.  c.  4.  continued  ^^^^^^  ^^ 
onto  the  end  of  the  first  session  of  the  next  parliament, 
and  farther  continued  by  16  Car»  1.  c.  4*) 


16  CAR.  1.   C.  16.   A.  D.    1640.  A.  D.  1640. 

AN  ACT  FOR  THE  CERTAINTV  OF  FORESTS,  AND  OF 
THE  MEETS,  MEERS,  LIMITS,  AND  BOUNDS  OF  THE 
FORESTS. 

<  Whereas  by  act  of  parliament  made  in  the  first  i  £i.  s.  i/.  t. 
^  year  of  the  reign  of  the  late  King  Edward  the  Third, ""'  ^* 

<  it  was  ordained,  That  the  old  perambulation  of  the 
*  "forest  in  the  time  of  King  Edward  the  First  should 

<  be  thenceforth  holden  in  like  form  as  it  was  then  ridden 
^  and  bounded,  and  in  such  places  where  it  was  not 

<  bonnded,  the  king  would  that  it  should  be  bounded  by 
^  good  men  and  lawful : 

f  II.  And  whereat  for  ma^y  ages  past  certain  meets, 

<  meers,  limits,  and  bounds  of  the  forests  have  been 
i  commonly  known  and  observed  in  t)ie  several  counties 

f  whieifMitbeMidfiniil^lM: 
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A.  D.  1640.     <  III.  And  wkereas  of  late  divers  presentments  ha 

<  been  made^  and  some  judgments  given)  whereby  thm 

<  meets,  raeers,  limits^  and  bo«iods  of  some  of  the  said 
^  forests  have  been  varioasly  extended,  or  pretended  to 
^  extend,  beyond  some  of  the  said  meets,  meers,  limits^ 

*  and  bounds,  so  commonly  known^  and  formerly  olw 
^  served,  to  the  great  grievance  and  vexation  of  manjf* 
^  persons  having  lands   adjoining  to  the  said  meets^ 

*  meers,  limits,  and  bounds,  so  commonly  known,  and 
^  formerly  observed :  And  whereas  of  late  time  some 
^  endeavours  or  pretences  have  been  to  set  oa  foot'  fo- 

*  rests  in  some  parts  of  this  realm,  and  the  dominion  of 
^  Wales,  where  in  truth  none  have  been  or  ought  to  be^ 

<  or  at  least  have  not  been  used  of  long  time  :*  for  re- 
medy whereof,  may  it  please  your  most  excellent  ma« 
jesty,  That  it  be  declared  and  enacted  by  authority  of 
parliament : 

»^'5.«r,«.      I\r.  And  be  it  declared  and  enacted  by  the  Kinir*s 
What  shall  ,  „  .    ,  J    1.    1      .         /  . 

be  the  meets  most  excellent  majesty,  and  the  lords  and  commons  m 

^f  ^"^'  ^^^^  present  parliament  assembled,  and  by  the  authority 
of  the  same.  That  from  henceforth  the  meets,  meers, 
limits,  and  bounds^  of  all  and  every  the  forests  respec- 
tively, shall  be  to^ll  intents  and  purposes  taken,  ad- 
judged, and  deemed  to  extend  no  further  respectively 
than  the  meets,  meers,  limits,  and  bounds  which,  in 
the  several  counties  respectively  wherein  the  said  fo- 
rests do  lie,  were  commonly  known,  reputed^  used,  or 
taken  to  be  the  meets,  meers,  limits,  and  bounds  ofiAb 
said  forests  respectively,  in  the  twentieth  year  of  die 
reign  of  our  late  sovereign- lord  King  James,  :aiid  not  be- 
yond in  any  wise ;  any  perambulattoa  or  perambula- 
tions, presentments,  extents,  surveys,  jndgmentu^  re* 
cords,  decrees,  or  other  matter  or  thing  whatioe ver,  to 
Present-  the  contrary  notwithstanding :  and  that  all  and  every 
tnnr^here^  the  presentments  since  the  said  twentisth  year  made, 
iintp  &hall  beand  all  and  every  other  pneeentnent  and  ptfesentratots, 

void. 


APPENDIX.  441 

and  all  and  every  judgment  and  award  upon,  or  by  rea»'A.D.i64a 
son  or  pretext  of,  any  such  presentment  or  presentments, 
and  all  and  every  perambulation  and  perambulations, 
surveys,  extents,  and  other  act  and  acts,  at  any  time 
heretofore  had  or  made,  by  which  the  meets,  raeers,  li* 
mits,  or  bounds  of  the  said  forests,  or  any  of  them,  are, 
or  are  pretended  to  be,  further  extended  than  as  afore- 
said. ;  and  also  all  and  every  presentment  of  any  person 
or  persons  at  any  justice  seat,  swainmote,  or  court  of 
attachments,  for  or  by  reason  or  by  colour  of  any  act  or 
acts  whatsoever  done  or  committed  in  any  place  witlioot 
or  beyond  the  said  meets,  meers,  limits,  or  bounds  re* 
spectively,  so  commonly  known,  reputed,  used,  or  taken 
as  atoresaid,  and  all  and  every  fine  and  fines,  and  amer- 
ciament and  amerciaments,  upon,  by  reason  or  coloiirof 
any  such  presentment  or  presentments,  shall  from  hence- 
forth be  adjudged,  deeroe^l,  and  taken  to  be  utterly 
void,  and  of  no  force  or  effect ;  any  law,  statute,  record, 
or  pretence  whatsoever,  to  the  contrary  notwithstanding* 

y.  And  be  it  further  enacted  hy  the  authority  afore*  No  place 
said,   That  no  place  or  places  within  this  realm  ofjJjg^]j.g"gj^^ 
England  or  dominion  of  Wales,  where  no  such,  jus- swainmote, 
lice-seat,  swainmote,  or  court  of  attachment,  have  beentachmcnts, 
held  or  kept,  or  where  no  verdcrers  have  been  chosen,  J^^-  *^*V,V • 

*^  '  ,  neen  within 

or  regard  made,  with  in  the  space  of  sixty  years  nextaiitvycara, 

before  the  first  yiar  of  his  majesty *s  reign  that  now  is,count*i  ft^ 
shall  be  at  any  time  hereafter  judged,  deemed,  or  taken  rest, 
to  be  forest,  or  within  the  bounds  or  meets  of  the  forests ; 
but  the  same  shall  be  from  thenceforth  for  ever  here- 
after disafforested  and  freed,  and  exempted  from  the  fo- 
rest laws ;  any  justice-seat,  swainmote,  or  court  of  at- 
tachment, held  or  kept  within  or  for  any  such  place  or 
places,  at  any  time  or  times  since  the  beginning  of  his 
majesty's  said  reign,  or  any  presentment,  enquiry,  act, 
or  thii^g,  heretofore  made,  or  hereafter  to  be  made  or 
don^,  to  the  contrary  notwithstanding. 
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A.  T>.  1640.  VI.  Provided  also,  and  be  it  furtber  enacted  by  fhe 
>urascer-  autboritj  aforesaid,  That  for  the  better  patting  into 
mectsf  &c.  certainty  all  and  every  the  meets,  meets,  bounds,  and 
coromissions  ^^^j^^  ^f  ^U  and  every  the  forest,  as  aforesaid,  the  lord 

shall  be  IS-       ,  ,      ,  ,  ^  •  .     /«     .      , 

sued.  chancellor,  or  lord-keeper  of  the  great  seal  of  JEngland, 

for  the  time  being,  shall  by  virtue  of  this  act,  upon  re- 
quest of  any  of  the  peers  of  this  kingdom,  or  of  the 
knights  and  burgesses  of  the  parliament,  or  any  of  them, 
grant  several  commissions  under  the  great  seal  of  Eng- 
land, to  commissioners  to  he  nominated  respectively  by 
the  said  peers,  knights,  and  burgesses,  or  any  of  them, 
to  enquire  of  and  find  out,  by  inquests  of  good  and  law- 
ful men  upon  oath,  and  by  the  oatlis  of  witnesses  to  be 
produced  at  the  said  inquests,  and  by  all  other  lawful 
means,  all  and  every  the  meers,  meets,  bounds,  and  li- 
mits of  the  forests  respectively,  which  were  commonly 
known  to  be  their  meers,   meets,  bounds  and  limits 
respectively,  in  the  said  twentieth   year  of  the  reign 
.    of  our  late  sovereign  lord  King  James,  and  to  return  the 
inquests  so  taken  into  the  court  of  chancery  ;  and  that 
all  and  every  the  sheriffs  and  bailiffs,  of  and  in  every 
county  wherein  any  such  inquests  shall  be  so  to  betaken, 
and  all  and  every  the  verderers,  foresters,  rangers,  and 
other  officers  of  the  forests  respectively  where  any  such 
officers  be,  shall  be  assistant  and  attendant  to  the  execu- 
tions of  the  said  commissions,  according  as  by  virtue  of 
the  said  coromissions  tespectively  they  shall  be  com- 
manded ;  and  where  no  such  officers  are,  or  where  such 
officers  be,  if  they  or  any  of  them  shall  refuse   or 
neglect    such    assistance   and   attendance    as    afore- 
said, then    the   said   commissicMiers    shall   and    may 
proceed  without  them  in  the  execution  of  the  said  com- 
missions. 
Foresu  shall     Y i  I .  And  be  it  further  enacted  by  the  authority  afore- 
beyond  the   ■**^>  That  the  forests  whereof  the  mccts,  meers,  limits, 
meets,  &c.  so  and  bounds  shall  be    so  returned   and   certified  by 

returned.  ^ 
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▼irtue  of  any  the  said  cammission  as  aforesaid,  A.  D.  1640. 
from  thenceforth,  shall  not  extend  nor  be  extend^, 
nor  be  deemed,  adjudged,  or  taken  to  extend,  anj  fur* 
ther  in  any  wise  than  the  meets,  meers,  ]imits,  and 
bonnds  that  shall  be  so  returned  and  certified :  and 
that  all  the  places  and  territories  that  shall  be  without 
the  meets,  meers,  limits,  and  bounds  so  returned  and 
certified,  shall  be,  and  are  hereby  declared  to  be,  from 
thenceforth,  free  to  all  intents  and  puri)ose8,  as  if  the 
same  had  never  been  forest,  or  so  reputed  ;  any  act  or 
acts,  matter  or  thing  whatsoever  to  the  contrary  thereof 
notwithstanding. 

yill.  Provided,  and  be  it  further  enacted  by  the  au-  Grounds  (lis* 
tbority  aforesaid,  That  all  and  every  the  grounds,  ^^^^'^^^li^^^, 
tories,  or  places  which  have  been  or  are  disafforested,  eluded. 
or  mentioned  to  be  disafforested  in  or  by  any  letters  pa- 
tents, charters,  or  otherwise,  since  the  said  twentieth 
year  of  the  reign  of  our  said  late  sovereign  lord  King 
James,  shall  be  excluded  and  left  out  of  the  meets, 
meers,  limits,  and  bounds  of  the  forests  which  are  to  be  13  Vin.  Ah. 
enquired  of,  returned,  and  certified  by  virtue  of  the^*'^^  * 
said  commissions,  or  any  of  them  respectively,  and  shall 
be  and  hereby  are  declared  and  enacted  to  bp  utterly 
disafforested,  free,  and  exempt,  to  all  iutenis  and  pur- 
poses, as  if  the  same  had  never  been  at  all  forest,  or  so 
reputed ;  liny  thing  in  this  present  act  contained,  or  any 
other  act,  matter,  or  thing  whatsoever  to  the  contrary 
in  any  wise  notwithstanding. 

IX.  Provided  nevertheless,  and  be  it  enacted.  That  Tenants, 
the  tenants,  owners  and  occupiers,  and  every  of  them,  of  ^^^"^^^'^  ^^; 
lands  and  tenements  which  shall  be  excluded  and  left  eluded  shall 
out  of  the  meets,  meers,  limits  or  bounds  of  the  forests  to  ^nc^ent  coa>> 
be  returned  and  certified  by  virtue  of  any  of  the  said  «><>"?»  *c. 
commissions,  shall  or  may  use  and  enjoy  su^h  common, 
and  other  profits  and  easements,  within  the  forest,  as 
anciently  or  accustomably  they  have  used  and  enjoyed ; 
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A,  D.  1640.  any  thing  in  this  present  act  contained,  or  any  act  or 
ordinance  made  in  the  three  and  thirtieth  year  of  King 
Edward  the  First,  or  any  custom  or  law  of  the  forest,  or 
any  other  matter  or  thing  to  the  contrary  thereof  not* 
withstanding. 


A.T>.  tfi6t.  13  CAR.  2.   C.  10.    A.D.   1661. 

AN     ACT    TO    PREVENT     THE    UNLAWFUL     COURSING, 
HUNTING,  OR  KILLING  OF  DEKR. 

For  the  better  preventing  of  the  unlawful  coursing, 
hunting,  taking,  or  killing  of  deer,  by  many  idle,  looee, 
and  disorderly  persons,  be  it  enncted  by  the  king^s  most 
excellent  majesty,  and  by  the  advice  and  consent  of  the 
lords  and  commons  in  parliament  assembled,  and  by  the 
authority  of  the  same,  That  if  any  person  or  persons 
shall,  from  and  after  the  first  day  of  August  next,  un- 
lawfully course,  kill,  hurt,  or  take  away  any  red  or 
fallow  deer  in  any  forest,  chase,  purlieu,  paddock,  wood, 
park,  or  other  ground  where  deer  arc  or  have  been 
usually  kept  within  the  realm  of  England  or  dominion 
ZMod.u^  of  Wales,  without  the  consent  of  the  owner  or  person 
2  Show.  490.  chiefly  intrusted  with  the  custody  thereof,  or  shall  be 
aiding  or  as>isting  therein,  and  shall  l)e  convicted  thereof 
by  the  confession  of  the  party,  and  by  the  oath  of  one 
or  more  credible  witnesses,  before  one  or  more  justices  of 
the  peace,  (who  are  hereby  impowered  to  administer  an 
oath  to  that  purpose,)  such  person  being  prosecuted  for 
«uch  offence  within  six  months  after  such  offence  done; 
that  then  every  person  so  offending,  shall  forfeit  for 
Tb«  penslty.  every  such  offence  the  sum  of  twenty  pounds ;  to  be  le- 
vied by  way  of  distress  upon  the  goods  and  chattels  of 
every  such  offender,  by  warrant  under  the  justice*s  hand 
before  whom  such  conviction  shall  be  made ;  the  one 
moiety  of  the  said  twenty  pounds  to  be  given  to  the  in* 
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farmer,  and  the  other  moiety  to  the  owner  of  the  deer ;  A,  D.  leei. 
and  for  want  of  sufficient  distress,  the  offender  shall  be 
oommitted  to  the  house  of  correction  for  six  months,  and 
there  to  be  put  to  hard  labour ;  or  to  the  common  gaol 
for  one  whole  year,  without  bail  or  mainprise,  at  the 
discretion  of  the  justices  of  the  peace  before  whom  such 
conviction  shall  be,  (and  not  to  be  discharged  from 
thence  till  he  or  they  have  given  sufficient  sureties  for 
their  good  behaviour  for  one  whole  year  next  ensuing 
after  his  or  their  inlargementO  Provided,  that  where  R/rym.  459. 
any  ofiender  shall  be  punished  by  force  of  this  act,  that^^^' * 
he  shall  not  be  prosecuted,  nor  incur  the  penalty  of  any  ^  Oeo.  u 
other  law  or  statute  for  the  same  offi;nce«     19  H.  ^•9Geo.t*€,^t. 
c.lU    SJac.l.c.lS.    7Jac.Lc.l3.  \oGe^\. 

'    c.  3«. 


22  AND  23  CAB,  2.   c.  25.   a.  D.  16T0.  A.D.  16T0, 


AN  ACT  FOR  THE  BETTER  PRESERVATION  OF  THE 
GAME,  AND  FOR  SECURING  WARRENS  NOT  INCLOSED^ 
AND  THE  SEVERAL  FISHINGS  OF  THIS  REALM. 

^  Whereas  divers  disorderly  persons,  laying  aside 

<  their  lawful  trades  and  employments,  do  betake  them- 
'  selves  to  the  stealing,  taking,  and  killing  of  conies, 

<  hares,  pheasants,  partridges,  and  other  game,  in* 
*  tended  to  be  preserved  by  former  laws,  with  guns, 
^  dogs,  tramels,  lowbels,  hays,  and  other  nets,  snares, 
'  hare-pipes,  and  other  engines^,  to  the  great  damage  of 
'  this  realm,  and  prejudice  of  noblemen,  gentlemen,  and 
^  lords  of  manors,  and  others,  owners  of  warrens :' 

II.  For  remedy  thereof,  be  it  enacted  by  the  king's  vsrho  may 
most  excellent  majesty,  by  and  with  the  advice  and  con-*PPoint 
sent  of  the  lords  spiritual  and  temporal,  and  the  cchu- keepers, 
mons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  That  all  lords  of  manors,  or  other 
royalties,  (not  under  the  degree  of  an  esquire,)  may 
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A.D.  lero. 


What  such 

fame- 
eepert  may 
seize. 


Power  to 

search 

Ijouses. 


What  per- 
mn9  are  pro- 
hibited the 
keeping  of 
gnns,  bow8| 

6  Mod.  80r. 
iSaik.  212. 


from  hencefortb,  by  writing  undor  their  hmds  aod 
seals,  authcvise  one  or  more  game-keeper  or  game- 
keepers within  their  respective  manors  or  royillttesy  who 
being  thereunto  so  authorized,  may  take  and  seize  all 
such  guns,  bows,  greyhounds,  setting-Klogs,  lurchers,  or 
other  dogs  to  kill  hares  or  conies,  ferrets,  tramels,  low<» 
bek,  hays,  or  other  nets,  hare»pipes,  snares,  or  other 
engines,  for  the  taking  and  killing  of  conies,  hajres, 
pheasants,  partridges,  or  other  game,  as  within  the  pre- 
cincts of  such  respective  manors  shall  be  used  by  any 
person  cur  persons  who  by  this  act  are  prohibited  to  keep 
or  use  the  same :  And  moreover,  that  the  said  game- 
keeper or  game-keepers,  or  any  other  person  or  persons 
being  thereunto  authorized  by  warrant  under  the  hand 
and  seal  of  any  justice  of  the  peace  of  the  same  county, 
divisi<m,  or  place,  may  in  the  day-time  search  the 
houses,  out-houses,  or  other  places  of  any  such  person 
or  persons  by  this  act  prohibited  co  keep  or  use  the 
same,  as  upon  good  ground  shall  be  suspected  to  have  or 
keep  in  his  or  their  custody  any  guns,  bows,  grey- 
hounds, setting-dogs,  ferrets,  coney-do^,  or  other  dogs, 
to  destroy  hares  or  conies,  hays,  tramels,  or  other  nets, 
lowbels,  hare-pipes,  snares,  or  other  engines  aforesaid, 
and  the  same  and  every  or  any  of  them  to  seise,  detain 
and  keep,  to  and  for  the  use  of  the  l<ml  of  the  nuuHur  or 
royalty  where  the  same  shall  be  so  found  or  taken,  or 
otherwise  to  cut  in  pieces  or  destroy,  as  things  by  this 
act  prohibited  to  be  kept  by  persons  of  their  degree. 

111.  And  it  is  hereby  enaiAed  and  deckred,  That  all 
and  every  person  and  persons  not  having  lands  and  tene* 
ments,  or  some  other  estate  of  inheritance,  in  his  own  or 
bis  wife^s  right,  of  the  clear  yearly  value  of  one  hun« 
dred  pounds  per  annum,  or  fpr  term  of  life,  or  having 
lease  or  leases  of  ninety*nine  years,  or  frar  any  longer 
term,  of  the  clear  yearly  value  of  one  hundred  and  fifty 
pounds,  other  than  the  son  and  heir  apparent  of  am 
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esquire,  or  other  i>ersoii  of  higher  degree,  and  the  A.  D.  igro. 
owners  and  keepers  of  forests,  parks,  chases,  or  warrens, 
being  stocked  with  deer  or  conies  for  their  necessarj 
use,  in  respect  of  the  said  forests,  parks,  chases,  or  war- 
rens, are  hereby  declared  to  be  persons  hy  the  laws  of 
this  realm  not  allowed  to  have  or  keep  for  themselves, 
or  any  other  person  or  persons^  any  guns,  bows,  grey- 
hounds, setting-dogs,  ferrets,  coney-dogs,  lurchers, 
hays,  nets,  lowbels,  hare-pipes,  gins,  snares,  or  other 
^gines  aforesaid ;  but  shall  be  and  are  hereby  prohi* 
bited  to  have,  keep,  or  use  the  same. 
^  IV.  And  forasmuch  as  divers  warrens  and  grounds  No  person 

*  not  inclosed,  are  used  for  the  breeding  and  keeping  of^j*^  -^^^  ^^ 
^  conies,  in  several  parts  of  this  kingdom,  and  that  sun- warren  not 

^  dry  dissolute  and  disorderly  persons  have  been  much 
^  encouraged  to  kill  and  destroy  the  conies  in  such  war- 
^  rens  and  grounds  not  inclosed  in  the  night-time,  for 
^  that  the  same  is  not  prohibited  or  punishable  by  the 
'  statutes  in  that  behalf  made  and  provided,  which  ex* 
^  tend  only  to  the  stealing  and  killing  of  conies  in  war* 
<  rens  or  grounds  inclosed :'  for  remedy  thereof,  be  it 
enacted  and  declared,  That  if  any  person  or  persons 
shall  at  any  time  enter  wrongfully  into  any  warren  Or 
ground  lawfully  used  or  kept  for  the  breeding  or  keep* 
ing  of  conies,  (although  the  same  be  not  inclosed,)  and 
there  shall  take,  chase,  or  kill  any  conies,  agabst  the 
will  of  the  owner  or  occupiers  thereof,  not  having  law* 
ful  title  or  authority  so  to  do,  and  shall  be  thereof  law* 
folly  convicted  in  manner  hereafter  following,  the  par* 
ties  so  ofiending  shall  yield  to  the  party  grieved  trebleForfeimre. 
damages  and  costs,  and  sufier  imprisonment  by  the  space 
of  three  months,  and  after,  till  thty  shall  find  sureties  for 
their  good  abearing. 
^  y.  And  forasmuch  as  divers  idle  and  disorderly  No  person 

*  peiMNis  living  near  unto  warrens,  have  of  late  time^^^jj^* J|^ 

*  used  to  kill  and  take  the  conits  upon  ^«.  borders  of  any  conies 
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A.  D.  laro.  *  the  same,  and,  under  colour  thereof,  do  oft-lime  enter 
on  iiie  bor-   «  into  the  said  warrens,  and  there  take  and  kill  conies  in 
Jlmn^ex'    ^  ^^^  night-time,  when  they  cannot  easily  be  disco- 
ceptthe        t  vered;'  it  is  further  provided  and  enacted,  That  no 
ground.        person  or  persons  shall  at  any  time  hereafter  kill  or  take 
in  the  night-time  any  conies  upon  the  borders  of  any 
warrens,  or  other  grounds  lawfully  used  for  the  breeding 
or  keeping  of  conies,  excepting  only  such  person  or 
persons  as  shall  be  owner  of  the  soil,  or  lawful  occu- 
pier or  possessor  of  tlic  ground,  or  any  person  or  per- 
sons eniployed  by  him,  her,  or  them,  whereupon  such 
conies  shall  be  so  killed  or  taken,  upon  pain  that  every 
person  so  offending,  and  being  thereof  lawfully  convicted 
in  mamier  hereafter  following,  shall  give  the  party  or 
The  penalty,  parties  injured  such  recompence  or  satisfaction  for  his  or 
their  damages,  and  within  such  time  as  shall  be  appoint- 
ed by  the  justice  before  whom  such  offender  shall  be 
convicted,  and  over  and  above  pay  down  presently  unto 
the  overseers,  for  the  use  of  the  poor  of  the  parish  where 
such  offence  shall  be  committed,  such  sum  of  money,  not 
exceeding  ten  shillings,  as  the  said  justice  shall  think 
meet:  and  if  such  offender  or  offenders  do  not  make  recom- 
pence or  satisfaction  to  the  said  party  or  parties  injured, 
and  also  pay  the  said  sum  to  the  poor  in  manner  and 
Imprison-     form  aforesaid,  ^hen  the  said  justice  shall  commit  the 
mcnt.  gj^jj  oflender  or  offenders  to  the  house  of  correction  for 

such  time  as  the  said  justice  shall  think  fit,  not  exceed- 
ing one  month. 
No  person         '  VI-  And  whereas  divers  idle  and  disorderly  persons 

*rrlliare8  foV  ^^^^  ^^  ^^  ^^^  *^^^"  ^P  *  P^^^^^^^^e  to  take  and  kill 
li^ircs,  &c.  ^  hares  and  conies  with  snares,  hare-pipes,  and  other 
^  engines,  in  or  near  woods,  warrens,  or  other  places ; 
it  is  hereby  further  enacted  and  declared  by  the  autho* 
rity  aforesaid,  That  if  any  person  or  persons,  from  and 
after  the  first  day  of  May  which  shall  be  in  the  year 
of  our  Lord  God  one  thousand  six  hundred  seventy  and 
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one,  shall  be  found  or  apprehended  setting*  or  using  any  a.  D  lero. 
snares,  hare-pipes,  or  other  like  engines,  and  shall  be 
thereof  convicted  in  manner  following ;    the  person  or 
I)ersons  so  offending  shall  be  liable  to  the  penaKies  in  theThe  penalty. 
immediate  foregoing  clause  of  this  act  in  manner  as 
aforesaid. 

*  VII.  And  whereas  divers  idle,^isorderIj,  and  meanNo  person 

*  persons  do  from  time  to  time  betake  themselves  to  thej|j***^||^^^^|^ 
'  stealing,  taking,   and   killing  of  fish  out  of  ponds, any  person 

*  pools,raotes,  stews,  and  other  several  waters  and  rivers,  ^qJjj^J  "* 

*  to  the  great  damage  of  the  owners  thereof:'  be  it  there- ^i^h  nets  or 
fore  farther  enacted  by  the  authority  aforesaid.  That  ifgines. 

any  person  or  persons,  from  and  after  the  first  day  of^^®  *  ^"''• 
May  which  shall  be  in  the  year  of  our  Lord  God  one 
thousand  six  hundred  seventy  and  one,  shall  at  any 
time  use  any  casting-net,  thief-net,  drag-net,  tramel, 
shove-net,  or  other  net  whatsoever,  or  any  angle,  hair, 
noose,  troll,  or  spear,  or  shall  lay  any  wears,  pots,  nets, 
fish-hooks,  or  other  engines,  or  shall  take  any  fish  by 
any  means  or  device  whatsoever,  in  any  river,  stew, 
pond,  mote,  or  other  water  as  aforesaid,  or  shall  be  aid- 
ing or  assisting  thereunto,  without  the  licence  or  con- 
sent of  the  lord  or  owner  of  the  said  water,  and  be  thereof, 
or  of  any  other  the  offence  or  offences  mentioned  in  this 
act,  convict  by  confession  of  the  offender,  or  by  oath  of 
one  sufficient  witness  within  one  month  after  the  offence 
committed,  before  any  justice   of  the  peace  of  ^ch 
county,  riding,  division,  or  place  wherein  such  offence 
as  aforesaid  shall  be  committed^  which  oath  the  said  jus- 
tice of  peace  is  hereby  impowered  to  administer :  every 
such  offender  or  offenders  in  stealing,  taking,  or  killing 
fish,  shall,  for  every  such  offence,  give  to  the  party  or 
parties  injured,  such  recompence  or  satisfaction  for  his  The  penalty. 
or  their  damt^s,  and  within  such  time,  as  the  said  jus- 
tice shall  appoint,  not  exceeding  treble  damages  ;  and 

[h8] 
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A  D.  1679.  over  and  above  pay  down  preiently  unto  the  oveiseen 
for  the  use  of  the  poor  where  the  said  offence  shall  be 
committed,  such  sum  of  money,  not  exceedmg  ten  shil* 
lings,  as  the  said  justice  shall  think  meet :  and  in  default 
To  be  levied  of  payment  as  aforesaid,  the  same  to  be  levied  by  dis- 
by  distress.  ^^^^  j^j  ^^le  of  the  offender's  goods,  by  warrant  under 
the  hand  and  seal  of  such  justice  before  whom  the  of* 
fender  shall  be  convicted,  rendering  the  overplus,  if  any 
be ;  and  for  want  of  distress  the  offender  or  offenders 
shall  be  committed  to  the  house  of  correction  far  such 
time  as  the  justice  shall  think  fit,  not  exceeding  one 
month  ;  unless  the  party  offisnding  shall  enter  into  bcmd 
with  one  competent  surety  or  sureties  to  the  party  in- 
jured, not  exceeding  the  sum  often  pounds,  never  to  of- 
fend in  like  manner. 
Justice  of  the     VIII.  And  be  it  further  enacted,  That  it  shall  and 
'**^rtht-"nets  ™*y  ^  lawful  for  every  justice  of  peace  before  whom 
&c.  such  offender  as  aforesaid  shall  be  convict,  to  take,  cut 

in  pieces,  and  destroy  all  and  every  such  angles,  spears, 
hairs,  nooses,  trolls,  wears,  pots,  fish-hooks,  nets,  or 
other  engines  whatsoever,  wherewith  such  offender  as 
aforesaid  shall  be  taken  or  apprehended. 
The  pitrty  iX-  Provided  always,  and  be  it  further  enacted  by 
gne^ved  rnay^ ^jj^  ^^^^^^^.j^y  aforesaid,  That  if  any  person  or  persons 

quarter  ses-  shall  find  him  or  themselves  aggrieved  by  any  judgment 
'^ums.  ivhich  shall  happen  to  be  given  by  any  justice  of  the 

peace  by  virtue  of  this  act,  it  shall  and  may  be  lawful 
for  such  person  or  persons  so  aggrieved,  to  appesd  unto 
the  justices  of  peace  in  their  general  quarter  sessions 
which  shall  happen  to  be  held  next  after  such  judgment 
given  :  who  or  the  greater  number  of  them  are  hereby 
authorized  and  impowered  to  give  such  relief  and  make 
such  order  therein,  as.  shall  be  agreeable  to  the  tenor  of 
this  act ;  and  such  judgment,  order,  or  determination, 
as  by  the  said  justices  shall  be  made  upon  the  said  ap* 
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peal,  shall  be  final  to  all  intents  and  purposes  whalso»  A.  D.  j670» 
ever,  if  no  title  to  any  land,  royalty,  or  fishery,  be  there- 
in concerned. 

X.  Provide^  always,  and  be  it  further  enacted,  That  A  saving  of 
neither  this  act,  nor  any  thing  therein  contained,  shall^j^j^l^^^p^ 
extend,  or  be  construed  to  extend,  to  the  taking  away  rogatives  to 
or  abridging  of  any  royalty  or  prerogative  royal  of  his  andTorest^' 
majesty,  nor  to  abridge,  change,  or  alter  any  part  of  the  ^^^^* 
ferest  laws  of  this  realm ;  but  all  and  every  such  laws, 
rights,  powers,  royalties,  and  prerogatives  royal,  shar 
Tonain  and  be  in  as  foil  and  ample  force  and  virtue,  as 
the  same  ought  to  have  been  in  if  this  act  had  not  been 
made ;  any  thing  herein-before  omtained  to  the  contrary 
notwithstanding. 


SO  CAR.  2.   C.  9.   A.  D.  1678.  A.  D.  1678. 


AK    ACT    FOR    PRESERVATION     OF    FISHING     IN     THJE 

RIVER  OF  SEVERN. 

I.  For  preservation  of  the  fishing  in  the  river  of  Se- 
yem,  in  the  counties  of  Worcester,  Salop,  and  Glou- 
cester, and  for  the  preventing  of  several  abuses  lately 
practised  by  divers  persons  fishing  in  the  said  river, 
tending  to  the  destruction  of  the  common  piscary,  espe-* 
cially  of  the  spawn,  fry,  and  young  breed  of  fish  in  the 
said  river ;  be  it  enacted  by  the  king's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the 
same.  That  if  any  person  or  persons  whatsoever,  from 
and  after  the  first  day  of  August  next,  shall  in  the  said 
river  of  Severn  fish  with  any  net,  device,  or  engine,  or 
make  use  of  any  net,  wear,  spear,  or  other  engine  or  de- 
vice  whatsoever,  whereby  any  salmon,  trout,  pike,  or 
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A.  D.  1678.  barbel,  under  the  length  appomted  by  the  statute  made 
in  the  first  year  of  the  reign  of  our  late  aovereign  lady 
Qu<%n  Elizabeth,  shall  be  taken  or  killed,  or  if  any  per- 
son or  persons  whatsoever  shall,  from  and  after  the  said 
first  day  of  August,  within  the  said  river  fish  with  any 
net  whatsoever,  for  the  taking  of  salmon,  salmon-mart, 
salmon-peal,  pike,  carp,  trout,  barbel,  chub,  or  gray- 
ling, the  mesh  whereof  shall  be  under  two  inches  and  a 
half  square  by  the  standard,  and  not  extended,  that  is 
to  say,  two  inches  and  a  half  square  from  knot  to  knot, 
allowing  to  each  mesh  four  knots,  or  which  shall  be 
above  twenty  yards  in  length,  and  two  yards  in  breadth 
or  depth,  or  above  fifty  yatds  in  length,  and  six  yards 
in  breadth  or  depth  in  the  wing  of  the  net,  in  any  part 
of  the  said  river  of  Severn,  from  Ripple- Lockstake  on 
the  edge  of  the  said  county  of  Worcester,  to  Glouces- 
ter-bridge, which  is  upon  the  said  river  of  Severn,  or 
above  sixty  yards  in  length,  in  any  part  of  the  river  of 
Severn  below   Gloucester-bridge,    and    six    yards    in 
breadth  or  depth  in  the  wing  of  the  net,  or  shall  fish 
with  more  than  one  of  those  nets  at  any  one  time,  that  is 
to  say  with  two  or  more  fixed  together,  or  with  any 
drag-iKt,  tramel,  or  any  other  net  fixed  to  the  same,  or 
shall  use  any  net,  engine,  instrument,  or  device  whatso- 
ever, for  the  taking  of  the  fry  of  eels  commonly  called 
elvers^  every  such  person  offending,  as  aforesaid,  shall 
The  penalty,  forfeit  the  sum  of  five  pounds  for  e\eiy  time  that  he  or 
they  shall  fish  with  any  of  the  said  unlawful  nets,  in- 
struments, devices    or  engines,    and  also  the  fish   so 
taken  or  kiUed,  together  with  the  said  unlawful  nets, 
engines,  devices  and  instruments,  whatsoever  they  be, 
wherewith  or  whereby  such  offences  shall  be  made,  com- 
mitted, or  done ;  and  also  shall  forfeit  the  like  sum  of 
five  pounds  for  every  time  that  he  or  they  shall  water 
any  manner  of  hemp  or  flax  in  the  said  river. 

II.  And  be  it  further  enacted  by  the  auUiority  albre- 
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said,  That  if  any  person  or  persons  shall,  during  theA.  D,  1678* 
time  of  spawning  of  fish  (to  wit)  between  the  first  day  of 
March  and  the  last  day  of  May,  draw  or  lay  any  kind  of  > 
nets,  instruments,  or  engines,  in  the  fords,  streams,  or 
shallows  of  the  said  river,  where  fish  doth  usually  spawn, 
or  shall  do  or  commit,  or  cause  to  be  done  or  committed, 
any  act  whatsoipver,  whereby  the  spawn  or  small  fry  of 
fish,  shall  be  taken,  killed,  or  destroyed,  every  such 
person  or  persons  so  offending  shall  forfeit  and  lose  the  The  penalty 
sum  of  forty  shillings  for  every  offence^  and  the  nets,  -^g.  the^^' 
instruments,  or  other  engines  so  used,  placed,  or  em- spawn  or 
ployed  for  the  purposes  aforesaid. 

III.  And  to  the  intent  that  a  perfect  execution  may  Conservator* 
be  had  of  this  present  act,  be  it  enacted  by  the  authority  ^'^^^*^  "^'^'^' 
aforesaid.  That  the  justices  of  the  peace  within  the  said 
respective  counties  of  Worcester,  Salop,  and  Glouces- 
ter, wherein  they  shall  be  justices,  shall  be  and  are 
hereby  appointed  conservators  of  the  said  river,  and  to 
make  one  or  more  under  conservators  within  thrir  re- 
spective limits;  and  that  the  said  justices  of  tlie  peace 
shall  issue  forth  their  warrants  under  the  hands  and 
seals  of  any  two  of  there,  directed  to  such  under  con- 
servator or  conservators,  or  to  any  constable,  tything- 
man,  or  headborougli,  where  any  such  offence  shall  be 
committed,  upon  their  own  knowledge,  or  information 
to  them  given,  to  search  in  the  day-time  in  all  sus- 
pected houses  and  places  for  all  such  nets,  instruments, 
devices,  and  other  engines,  and  the  same  to  seize  and  Unlawful  in- 
bring  before  the  said  justices,  or  in  their  open  quarter  ?^^JJ^"J®"^* 
sessions,  that  the  said  unlawful  nets,  instruments,  de-  destroyed, 
vices,  and  engines  may  upon  the  view  thereof  be  burnt, 
destroyed,  or  made  useless. 

IV.  Provided  always.  That  no  person  or  persons  of-  The  said  of^ 

/•T  £•         -jiiiu  'ujr  r*i.    t'enccs  how  to 

fending^  as  aforesaid,  shall  be  punished  tor  any  ot  the  j^g   y^j^gj^^^ 

offences  aforesaid,  unless  by  information  or  indictment 

before  his  majesty^s  justices  of  assize  and  nisi  priusy 
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A.D.  1CTS,  gygf  and  terminer ^  and  general  gaol  deliTOy,  or  in  the 
general  sessions  of  the  peace  to  be  holden  for  the  said 
counties  respectively,  wherein  the  same  shall  be  com« 
mitted,  and  upon  conviction  of  any  person  at  perMDs 
for  any  of  the  offence^  aforesaid,  the  said  respective 
courts  shall  award  execution  for  the  said  forfeitures ; 
The  forfei-    the  one  moiety  thereof  to  the  use  and  benefit  of  the  poor 
be^Uposed.  ^^^^^  parish  where  the  said  oflfence  shall  be  committed, 
and  the  other  moiety  to  such  person  or  persons  as  shi^ 
prosecute  for  the  same,  hy  fieri  facias y  or  capias  ad  sa^ 
tisfadendumy  as  the  king's  majesty^s  justices  at  West- 
minster may  and  use  to  do. 
The  jnris-         Y .  Provided  also.  That  this  present  act,  or  any  thing 
lordiief  leets  ^^^^n  contained,  do  not  extend  to  abridge  the  jurisdic- 
and  fran-      tion  of  the  lords  of  leets  or  franchises,  within  their  re- 
'spective  leets  and  franchises,  but  that  they  may  proceed 
to  enquira,  hear,  and  determine,  any  the  offences  afore- 
said, within  their  respective  leets  and  franchises,  as  for- 
merly they  have  lawfully  used  to  do. 
A  savini^  of      Y 1.  Saving  always  unto  our  sovereign  lord  the  king, 
rights.  ^^  htiis  and  successors,  and  to  all  and  every  person  and 

persons  whatsoever,  all  rights,  titles,  and  interests  what- 
soever, that  they  either  have  or  may  lawfully  claim  in 
the  said  river,  as  if  this  act  had  never  been  made. 


A.  D.  1601.  9  WILLIAM    AND   MARY,   C.    10.    A.D.    1691. 

AV   ACT   FOR   THE  MORE  EFFECTUAL  DISCOVERT  AND 
PUNISHMENT  OP  DEBR«ST£ALER8. 

^^1^*'***^'  *  Whereas  notwithstanding  the  many  good  laws  be- 
19  H. 7.  r.  ii.<  fore  this  time  made,  and  still  in  force,  which  do  pro- 
s  Ja€.  1.  c.  13.^  ^^^^  unlawful  coursing,  hunting,  or  killing  of  deer ; 
7  Jac.  1.  e.ts.c  jet  in  as  much  as  the  penalties  thereby  provided  are 
it.  t.  e,  10.  '  found  by  daily  experience  not  to  be  sufficient  to  deter 
V  ^  2r  ^^'  *  divers  lewd,  sturdy,  and  disorderly  persons,  who  con- 
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federate  together  in  gteat  numbers,  making  amongst  A.  D.  i69i. 
themselves  as  it  were  a  brotherhood  and  fraternity,  . 
whereby  if  any  of  them  shall  be  discovered  and  con- 
victed, which  seldom  happens,  because  of  their  great 
force  and  clandestine  manner  of  combination,  they  by 
a  common  contribution  (for  the  most  part)  advance 
and  pay,  for  such  persons  so  apprehended,  the  pecu« 
niary  penalties  (which  are  but  small)  inflicted  on  such 
offenders,  by  reason  whereof  the  other  confederates 
escape  discovery  and  condign  punishment  :*  therefore, 
for  the  more  fffectual  discovery  and  punishment  of  such 
persons, 

II.  Be  it  enacted  by  the  king^s  and  queen's  most  ex- person  con- 
cellent  majesties,  by  and  with  the  advice  and  consent  ^^y^^y^^^} 
the  lords  spiritual  and  temporal,  and  commons,  in  par- afterwards 
liament  assembled,  and  by  the  authority  of  thesame,^|^"^J^^^^^^ 
That  if  any  person  or  persons  shall,  from  and  after  the 
twenty-fifth  day  of  March  in  the  year  of  our  lord  one 
thousand  six  hundred  ninety-two,  unlawfully,  course, 
hunt,  take  in  toyls,  kill,  wound,  or  take  away  any  red 
or  fallow  deer  in  any  forest,  chase,  purlieu,  paddock, 
wood,  park,  or  other  ground  inclosed,  where  deer  are, 
have,  or  shall  be  usually  kept,  within  the  realm  of  Eng- 
land, or  dominion  of  Wales^  without  the  consent  of  the 
owner  or  person  chiefly  intrusted  with  the  custody  there- 
of, or  shall  be  aiding  or  assisting  therein,  and  shall  be 
convicted  thereof  by  the  confession  of  the  party,  or  by 
the  oath  of  one  or  more  credible  witness  or  witnesses, 
before  one  or  more  justices  of  the  peace  of  the  same 
county  wherein  the  oflence  shall  be  committed,  or  the 
party  ofiending  apprehended  (which  oath  the  said  jus- 
tice or  justices  hereby  are  impowered  to  administer),  and  By  9  Geo,  t. 
such  persons  being  prosecuted  for  such  oflence  ^itl^iOpj^^^^'^^^j^ 
twelve  months  after  such  oflfence  done ;  that  then  every  may  be  with* 
such  person  so  ofiending  by  unlawful  coursing  or  hunt-l^^^^ 
ing  only,  when  no  deer  in  taken,  wounded  or  killed,  shall 
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A.  P.  1691.  forfeit  for  every  such  offence  the  sum  of  twenty  pounds 
For  each  deer  and  in  case  any  deer  shall  by  such  person  or  persons  be 
wounded  30/. ^^y^^l^jj^  taken  in  toyls,  or  killed,  that  for  each  deer  so 
wounded,  killed,  or  taken,  such  person  or  persons  shall 
respectively  forfeit  and  pay  the  sum  of  thirty  pounds,  to 
Penalty  le-    be  levied  by  way  of  distress  upon  the  goods  and  chattels 
tress.  ^      "  of  every  such  offender,  by  warrant  under  the  justice  or 
justices  hand  before  whom  such  conviction  or  convic- 
tions shall  be  made  ;  the  one  third  part  of  such  forfei- 
tures to  be  given  to  the  informer  or  informers,  the  other 
part  to  the  use  of  the  poor  of  the  parish  where  the  of- 
fence shall  be  committed,  and  the  other  third  part  to 
the  owner  of  such  deer ;  and  for  want  of  sufficient  dis- 
Persons  tobe^^gg    ^^^^  ^j^^j^  g^,]^  persons  shall  suffer  imprisonment 

imnnsoned  '  ^  ^  ^ 

and  pilloried  by  the  space  of  one  whole  year,  without  bail  or  main- 
d^iltress'  ^  prize,  and  shall  be  set  in  the  pillory  by  the  space  of  one 
hour,  on  some  market-day  in  the  next  adjoining  town  to 
the  place  where  such  offence  was  committed,  by  the  chief 
officer  or  officers  of  such  market- town,  or  by  his  or  their 
undcr-officer  or  officers. 
Constables  HI.  And  be  it  further  enacted.  That  every  constable, 
suspicious  headborough,  or  tythingman,  (being  thereto  authorized 
houses,  &c.  by  the  warrant  of  one  or  more  justices  of  peace,  under 
his  or  their  hands  and  seals)  shall  and  may  have  full 
power  and  authority  (and  hereby  is  required)  to  enter 
into  and  search  (in  such  manner,  and  with  such  power, 
as  in  case  where  goods  are  stolen  or  suspected  to  be 
stolen)  the  house  or  houses,  out-houses  or  other  places 
belonging  to  such  houses  of  suspected  persons  ;  and  in 
case  any  venison,  or  skin  of  any  deer,  or  toyls,  shall 
there  be  found,  such  officer  shall  apprehend  such  of- 
iender,  and  carry  him  before  some  justice  of  the  peace 
of  the  same  county  ;  and  if  such  person  do  not  give  a 
good  account  how  he  came  by  such  venison,  skirs,  or 
toyls,  such  as  shall  satisfy  the  said  justice,  or  else  shall 
not,  in  some  convenient  time  to  be  set  him  by  the  said  jus- 
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lice,  produce  the  party'of  ^hom  he  bought  such  veni-  a.  D.  leoi. 
son,  skins,  or  toyls,  or  some  other  credible  witness  to 
depose  upon  oath  such  sale  of  the  said  venison  or  skins, 
that  then  such  person  not  giving  such  good  account,  nor 
producing  any  such  witness  as  aforesaid,  shall  l)e  con- 
victed by  the  said  justice  of  such  offence,  who,  on  such 
conviction,  shall  be  subject  unto  the  forfeitures  and 
penalties  hereby  inflicted  for  the  killing  of  any  one  . 
deer,  in  the  same  manner  as  if  thereof  convicted  as  afore- 
said. 

IV.  And  to  the  end  that  no  persons  convicted  of  any  Constable 
of  the  offences  as  aforesaid,  may  escape  punishment  byjjjg^pgrson 
their  flight  or  other  removal  after  such  conviction,  be  it  till  distress 
further  enacted  by  and  with  the  authority  aforesaid, 
That  it  shall  and  may  be  lawful  for,  and  hereby  power 
and  authority  is  given  (after  conviction  as  aforesaid)  to 
the  constable  or  other  officer,  or  person  or  persons  pro- 
secuting, to  detain  in  custody  such  offender  or  offenders 
(in  case  he  or  they  shall  not  presently  pay  the  monies 
due  by  the  said  conviction)  during  such  reasonable  time 
as  a  return  may  be  conveniently  had  and  made  to  the 
vrarrant  for  the  distress  upon  such  conviction,  so  as  such 
detainer  do  not  exceed  two  days. 

V.  And  to  the  end  all  owners  of  deer  in  any  inclosed  Persons  hav- 
ground  may  be  indemnified  in  the  just  defence  of  such  J^f i^,^^J  '" 
their  right,  be  it  enacted,  That  any  owner  of  such  deer,  ground  may 
or  any  person  or  persons  acting  by,  from,  and  under ^^^^g^g 
him,  shall  and  may  oppose  and  resist  such  offenders  in 
the  same  manner,  and  be  equally  indemnified  for  so  do- 
ing, as  if  such  fact  had  been  committed  within  any  an- 
cient chase  or  park  whatsoever. 

*  VI.  And  whereas  divers  offenders  duly  convicted,  do  No  certiorari 
^  commonly  procure  writs  of  certiorari  to  remove  such^jgp^*Jjgr  gj^^ 

'  convictions  into  superior  courts  at  Westminster,  insecurity  to 

pay  the  pro- 

*  hopes  thereby  to  discourage  and  weary  out  such  per-secutor  full 

*  sons  injured  by  great  delays,  expences,  and  iiicertam-^*^^^ 
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A.  D.  t6gi.  c  ^y^ ..  1^  it  therefore  enacted,  Th»t  no  certiorari  sball 

1  SaUt  37  & 

S80.  '  '''^  allowed  to  remove  any  canvictioii  made,  or  other  pn>- 

Kiiforced  andceeding  of,  for,  or  concernug  any  matter  or  thing*  in 
Geo.  1.  this  act,  unless  the  party  or  parties  against  whom  such 
^^'  conviction  shall  be  made,  shall,  before  the  allowance  of 

such  certiorari,  become  bounden  to  the  person  ch*  per- 
sons prosecuting  in  the  sum  of  fifty  pounds,  with  such 
sufficient  sureties  as  the  justice  or  justices  of  the  peace, 
before  whom  such  oficnder  was  convicted,  shall  think  fit, 
with  condition  to  pay  unto  the  said  prosecutors,  within 
one  month  after  such  conviction  confirmed,  or  a  proce* 
dendo  granted,  their  full  costs  and  damages,  to  be  as- 
certained upon  their  oaths ;  and  that  in  default  thereof 
it  shall  be  lawful  for  the  said  justice  and  justices,  and 
others,  to  proceed  to  the  due  execution  of  such  con- 
viction, in  such  manner  as  if  no  certiorari  had  been 
awarded. 
persons  pu-      VH-  Provided,  That  where  any  oflfender  shall  be  pu« 
Ih?*^  Mt^^     nished  by  force  of  this  act,  that  he  shall  not  be  prose- 
punishable    cuted,nor  incur  the  penalty  of  any  other  law  or  statute, 
nootherway.f^^  the  same  ofience. 

General  is-        VIII.  Provided  always.  That  if  any  person  or  per- 

^^'  sons  whatsoever  shall  be  sued  or  prosecuted  for  or  by 

reason  of  any  matter  or  thing  which  he  or  they  shall  do 

in  pursuance  of  this  act,  it  shall  and  may  be  lawful 

to  and  for  the  person  or  persons  so  sued  or  prosecuted 

to  plead  the  general  issue,  and  give  the  special  matter 

in  evidence. 

Persons  con«    IX.  Provided  also,  and  be  it  enacted  by  the  au- 

iustice  fo7  *  ^^^^^^y  aforesaid,  That  if  any  person  or  persons  shall  in 

pulling         the  night-time  pull  down  and  destroy,  or  cause  to  be 

Mies  of  any  P^^^  down  and  destroyed,  the  pales  or  walls  of  any 

P*'J^  irapj^i-  park,  forest,  chase,  purlieu,  paddock,  wood,  or  other 

three  roonthi. ground  inclosed,  where  any  red  or  fallow  deer  shall  be 

By  5  Geo.  t.  then  kept,  that  such  person  or  persons  so  oflfending, 

such  o£fend-  being  thereof  convicted  by  the  oath  of  one  or  more 
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» 

credible  witness  or  witnesses,  before  one  or  more  justice  A.  D.  i69i. 
or  justices  of  the  peace  of  the  same  county  wherdn  theers  are  sub- 
offence  shall  be  committed,  shall,  by  warrant  from  such J*^^  \"  ^-^ 

....  r  7     J  ^    penalty  in- 

justice or  justices  as  aforesaid,  suffer  imprisonment  forflicted  by  this 

three  months,  without  bail  or  mainpri2e.  one  d^?'"^ 

Sy  5  Geo,  1.  c.  S8.  Deer- stealers  are  to  be  transported.  Farther  provisions  re- 
lating  hereto 4  &  5  W.ikM.  c.  28.-5  Ann.  c.  14.  9  Ann,  c.  25.  3 Geo* I.e.  11, 
3 Geo. I.e.  19.  20  Ceo.  8.  c.  32.  and  28  Geo,  2.  c.  12. 


4   AND  5   WILLIAM    AND   MARY,   C.  93.  A,  D.  169?. 

AN  ACT  FOR  THE  MORE  EASY  DISCOTERY  AND  CON- 
VICTION OF  SUCH  AS  SHALL  DESTROY  THE  GAME 
OF   THIS   KINGDOM. 

<  Whereas  divers  good  and  necessary  laws  have  beeni^^vs  against 

<  heretofore  made  for  the  better  preservation  of  the  eame.^^^roying 

....      1.  «•  •     1  !•  ^    *      ,      game  to  be 

<  notwithstandmg  which  laws,  or  for  want  of  the  ducexecuted. 

'  execution  thereof,  the  game  of  this  kii^om  hath 
*  been  ver  j  much  destroyed  by  many  idle  persons,  who 
^  afterwards  betake  themselves  to  robberies,  burglaries, 
^  or  other  like  offences,  and  neglect  their  lawful  em- 

<  ployments  ;*  for  remedy  whereof,  and  the  more  efiec- 
tual  preservation  of  the  game, 

II.  Be  it  enacted  by  the  king's  and  queen's  most  ex-  la  it.  s.  st.  i. 
cellent  majesties,  by  and  with  the  advice  and  consent  oP*^f;  ^ 
the  lords  spiritual  and  temporal,  and  commons,  in  thisig  H,  r.  c.  1 1. 
present  parliament  assembled,  and  by  the  authority  of^^j^'^^f' *j 
the  same,  That  all  and  every  law  and  statute  now  in  23  £/u.  c  lo. 
fiyrce  for  the  better  preservation  of  the  game,  and  every  3  j^^.  i/c'.is. 
article  and  thinsr  in  them  contained,  and  not  herein  and^  Jac.  1.  c.is. 

13  Car,  3. 

hereby  altered  or  repealed,  shall  be  duly  put  in  execu-i^o^.  1. C'lo. 
tion,  according  to  the  tenor  of  the  said  laws,  and^*  ^  ^^  ^f" 
under  the  penalties  therein  contained,  to  be  raised,  le* 
vied,  and  disposed  of,  as  in  and  by  the  said  laws  are 
directed. 
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A.  D.  16P2.  Hi*  And  be  it  further  enacted  by  the  autI|oritj afore- 
CoM^tallIe  bvgaid,  That  for  the  more  easjr  conviction  of  such  of- 
^Yrd!  sus^^^f^'"J^''S)  ^  ^7  ^^^  s*id  laws  are  prohibited,  every  coa- 
pected  stable)  headborough,  and  tythingman,  being  thereunto 

authorized  by  warrant  of  one  or  more  justice  of  the  peace, 
under  his  or  their  hands  and  seals,  shall  and  may  have 
full  power  and  authority,  and  is  hereby  required,  to 
enter  into  and  search  (in  such  manner,  and  with  such 
s  &  4  ir.  and  power,  as  in  and  by  an  act  for  the  more  effectual  dis- 
M.  c.  10.       covery  and  punishment  of  deer-stealcrs,  made  in  the 
third  and  fourth  years  of  their  present  majesties  reign^  is 
provided,  in  case  of  venison  or  skin  of  any  deer,  or 
toyls)  the  house  or  houses,  out-houses,  or  other  places 
belonging  to  such  houses  or  suspected  persons  not  quali- 
ir  hare,  &c.   ficd  as  aforesaid ;  and  in  case  any  hare,  partridge,  phea- 
owner  can noi^'^^'  pi^^ii}  fish,  fowl,  or  Other  game,  shall  (upon  such 
give  good  «c-  search  or  otherwise)  be  found,  the  ofiender  shall  be  car- 
shall  be  con-  ^^^^  before  some  justice  of  peace  of  the  same  county, 
victed.  riding,  or  division ;  and  if  such  person  do  not  give  a 

485.  *  good  account  how  he  came  by  such  hare,  partridgie, 

pheasant,  pigeon,  fish,  fowl,  or  other  game,  such  as  shall 
satisfy  the  said  justice,  or  else  shall  not  in  some  conve- 
nient time,  to  be  set  by  the  said  justice,  produce  the 
party  of  whom  he  bought  the  same,  or  some  other  cre- 
dible person,  to  depose  upon  oath' such  sale  thereof,  that 
then  such  person  not  giving  such  good  account,  nor  pro- 
ducing any  such  witness  as  aforesaid,  shall  be  convicted 
by  the  said  justice  of  such  offence,  and  upon  such  con- 
viction shall  forfeit  for  every  hare,  partridge,  pheasant. 
Penalty  upon  pigeon,  fish,  fowl,  or  other  game,  any  sura  not  under 
conviciiou,  fi^^  shillings  and  not  exceeding  the  sura  of  twenty  shil- 
lings,  to  be  ascertained  by  the  said  justice ;  one  moiety 
thereof  to  be  paid  to  the  informer,  and  the  other  moiety 
to  the  poor  of  the  parish  where  the  c^ence  was  com« 
ipitted  ;  the  same  to  be  levied  by  distress  and  sale  of  the 
offender's  goods^  by  warrant  under  the  hand  and  seal  of 
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the  justice  before  ivhom  the  offender  shall  be  Gonvicted,  A.  D.  i69g. 
rendering  the  overplus,  if  any  be  ;  and  for  vant  of  dis- 
tress, the  offender  or  offenders  shall  be  conunitted  to  the 
bottse  of  correction,  for  any  time  not  exceeding  one 
month,  and  not  less  than  ten  days,  there  to  be  whipt 
and  kept  to  hard  labour ;  and  in  case  any  person  orperson  hav- 
persons,  not  qualified  by  the  laws  of  this  realm  so  to  do, '"8  ^^P\ 
shall  have,  keep,  or  use  any  bows,  greyhounds,  setting  how  con- 
dogs,  ferrets,  coney  dogs,  hayes,  lurchers,  nets,  tunnels,  p^^^gjjg^ 
lowbels,  hare  pipes,  snares,  or  any  other  instruments  for 
destruction  of  fish,  fowl,  or  other  game,  and  shall  be 
thereof  convicted  upon  such  evidence  as  aforesaid,  the 
person  or  persons  so  convicted  shall  forfeit  and  be  sub- 
ject to  the  same  pains  and  penalties,   as  are  hereby 
directed  to  be  inflicted  upon  the  person  or  persons  who 
shall  be  found  to  have  any  hare,  partridge,  pheasant, 
pigeon,  fish,  fowl,  or  other  game,  as  aforesaid  ;  and  if 
any  person  or  persons,  so  produced  or  charged  with  the 
said  offence,  shall  not  before  the  same  justice  give  such 
evidence  of  his  innocence  as  aforesaid,  he  shall  be  con- 
victed thereof  in  the  same  manner  as  the  person  or 
persons  first  charged  therewith  is  hereby  directed  to  be, 
and  so  from  person  to  person,  until  the  first  offender  shall 
be  discovered. 

ly.  And  to  the  end  all  keepers  and  game«keepers,Ganiekecp- 
mentioned  in  and  duly  authorized  according  to  the  actp"  ^pJ^^JI^, 
made  in  the  reign  of  the  late  King  Charles  the  Second,  m  the  night. 
may  be  indemnified  in  the  execution  of  the  said  office,  i^^&s^CaV. 
be  it  enacted,  That  all  lords  of  manors  or  other  ro3ralties,  2.  c.  25 
<Nr  any  person  or  persons  authorized  by  them  as  game- 
keepers, shall  and  may,  within  their  respective  manors 
or  royalties,  oppose  and  resist  such  offender  in  the  night- 
time, in  the  same  manner,   and  be  equally  indemni* 
fied  for  so  doing,  as  if  such  fact  had  been  committed 
within  any  ancient  chase,  park,  or  warren  inclosed  what- 
soever. 
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A.  P.  1C02.      «  V.  And  whereas  diven  idle,  disordoij,  and  mean 

Persons  not  c  persons,  haye  and  keep  nets,  angles,  leaps,  picbes, 

fisheries,  may  ^  and  Other  engines,  for  the  taking  and  killing  of  fish 

Sets^&^F       *  ^^  ^^  ^^  ponds,  waters,  riTcrs,  and  other  fisheries^ 

Mo  the  damage  of  the  owners  thereof;'  be  it  therefore 

enacted  by  the  authority  aforesaid,  That  no  person  or 

perscms  whatsoever  shall  and  may,  at  any  time  or  times, 

from  and  after  the  five  and  twentieth  day  of  March, 

M'hich  shall  be  in  the  year  of  our  Lord  one  thousand  six 

hundred  ninety-three,  have  or  keep  any  net,  angle, 

leap,  piche,  or  other  engine  for  the  taking  of  fish,  other 

than  the  makers  and  sellers  thereof,  for  their  better  con- 

veniency  in  the  sale  of  the  same,  and  other  than  the 

owner  and  occupier  of  any  river  or  fishery  for  the  time 

Owner  of      being  ;  and  moreover,  that  it  shall  and  may  be  lawful, 

9^henti%^  not  only  for  the  owner  or  occupier  of  any  river  or  fishery, 

&c.  used  iD   and  also  for  all  and  every  other  person  and  persons  by 

^15^  s    ry,    1^.^  ^^  them  for  that  purpose  appointed,  to  seize,  detain, 

Bum,  V.  1.    and  keep,  to  his  and  their  own  use  and  uses,  all  and 

every  net,  angle,  leap,  piche,  and  other  engine,  which 

he  or  they  shall  find  used  or  laid,  or  in  the  custody  or 

possession  of  any  person  or  persons  whatsoever,  fishing 

in  any  river  or  fishery  whatsoever  without  the  consent  of 

the  owner  or  occupier  thereof,  but  also  for  any  person 

or  persons  m  hatsoever  (being  thereunto  authorized  by 

warrant  under  the  band  and  seal  of  any  justice  of  the 

peace  of  the  same  county,  division,  borough,  town  cor* 

porate,  or  any  other  place)  in  the  day-time  to  search  the 

houses,  out-houses,  or  other  places  of  any  person  or  per« 

sons  hereby  prohibited  to  have  or  keep  the  same,  as  shall 

be  suspected  to  have  or  keep,  in  his  or  their  custody  or 

possession,  any  net,  angle,  leap,  piche,  or  other  engine 

aforesaid,  and  the  same  and  every  or  any  of  them  to 

seise,  detain,  and  keep,  to  his  and  their  own  use  and 

uses,  or  otherwise,  to  cut  in  piecei^  or  destroy,  as  things 
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by  this  act  prohibited  to  be  kept  by  persons  of  their  A.  D.  169«. 

^egr^'  See  4  Jnn.  ^. 

91.  9  Ann*  c,  86.  1  Geo.  1.  it,  S.  c.  18.  5  Gco.l.  c.  18.   23  Geo*  2,  o.  26.  sec^  7. 
26  Geo.  2.  c.  9.  30  Geo.  2.  c.  21  and  30.  and  33  Geo,  2.  c.  1^7. 

VI.  Provided  always,  That  this  act,  or  any  thing  Fishermen, 
therein  contained,  shall  not  extend,  or  be  construed  to^*rJ^^^^^^ 
extend,  to  abridge  any  fisherman  or  his  apprentice  or  excepted, 
apprentices,  lawfully  authorized  to  fish  in  navigable 
rivers  or  waters,  with  lawful  nets  and  engines  ;  but  that 
every  of  them  shall  and  may  (according  to  the  laws  and 
orders  made,  and  to  be  made  and  settled,  for  the  good 
order,  rule,  and  government  of  such  navigable  rivers  and 
waters)  use  the  trade  of  fishing,  as  they  lawfully  might 
have  done  before  the  making  of  this  act ;  any  thing  in 
this  act  contained  io  the  contrary  in  any  wise  notwith* 
€tanding« 

*  VII.  And  whereas  divers  offenders  duly  convicted, 

*  do  commonly  procure  writs  of  certiorari  to  remove 

*  such  convictions  into  superior  courts  at  Westminster, 
^  in  hopes  thereby  to  discourage  and  weary  out  such 

*  persons  injured  by  great  delays,  expences,  and  incer- 

^  tainties  f  be  it  therefore  enacted,  That  no  certiorari  No  ceniorart, 
shall  be  allowed  to  remove  any  conviction  made,  or  other  ^jj?f^^^^„ 
proceeding  of^  for,  or  concerning  any  matter  or  thing  into  pay  co?ts. 
this  act,  unless  the  party  or  parties,  against  whom  such 
conviction  shall  be  made,  shall  before  the  allowance  dP 
isuch  certiorari  become  bound  to  the  person  or  persons 
prosecuting,  in  the  sum  of  fifty  pounds,  with  such  suf- 
ficient sureties  as  the  justice  or  justices  of  the  peace,  be- 
fore whom  such  offender  was  convicted,  shall  think  fit, 
with  condition  to  pay  unto  the  said  prosecutors  (within 
one  month  after  such  conviction  confirmed,  or  proce- 
^endo  granted)  their  full  costs  and  charges,  to  be  ascer- 
tained upon  their  oaths  ;  and  that  in  default  thereof,  it 
shall  be  lawful  for  the  said  justice  and  justices,  and 
others,  to  proceed  io  the  due  execution  of  such  con- 

CO 
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A.  D.  1602.  Tictton,  ill  such  manner  as  if  no  certiorari  had  becK 

awarded. 
Not  to  be  pu-    VIII.  Provided,  That  where  any  offender  shall  be 
Sir^saJn^*''^  punished  by  force  of  this  act,  he  shall  not  be  prosecuted, 
oH'eiiee.         nor  incur  <]ie  penalty  of  any  other  law  or  statute  for  the 
same  offence. 

IX.  Provided  always,  That  if  any  action,  bill,  plaint, 
or  suit  bhall,  at  any  tkne  after  the  said  five  and  twen-^ 
tieth  day  of  March,,  be^  commenced  or  brought  against 
any  person  or  persons  wbateoevfer,  for  or  by  reason  of 
any  matter  or  thing  which  he  or  they  shall  do  in  pur« 
snanceof  this  act,  it  shall  and  may  be  lawful  to  and  for 
the  person  or  persons  so  sued  or  prosecuted  to  plead  the 
Genera]  is-  general  issue,  and  give  this  act  or  any  other  specisd 
*"*•  matter  in  evidence ;  and  if  the  verdict  shall  pass  with  the 

defendant  or  defendants  in  such  action,  or  the  plaintiff 
or  plaintiffs  become  nonsuit,  or  suffer  any  discontiau*^ 
ance  tliereof,  that  in  any  such  case  such  defendant  or 
Treble  costs,  defendants  shall  have  his  or  their  treble  costs,  which  he 
or  they  shall  have  sustained  in  defence  of  such  action 
or  suit,  for  which  the  said  defendant  or  defendants 
shall  have  tbe  like  remedy,  as  in  other  cases  wher* 
costs  by  tbe  laws  of  this  realm  arc  given  to  the  de» 
fendants. 
Tradesmen,       <  X.  And  whereas  great  mischiefs  do  ensue  by  infc* 
cosis\oT  °  *  ^^^^  tradesmen,  apprentices,  and  other  dissolute  per- 
coming  on     «  sons  neglecting  their  trades  and  employments,  who^ 
man's  i^round*  ^oWovf  Irunting,  fishing,  and  other  game,  to  the  ruin 
o'  ^"^'.A^*  ^  of  themselves,  and  diamage  of  their  neighbours;*  for 
remedy  whereof  be  it  enacted  by  the  authority  afore-^ 
said,  That  if  any  such  person  as  aforesaid  shall  pre^ 
sume  to  hunt,  hawk,  fish,  or  fowl,  (unless  in  company 
with  the  master  of  such  apprentice,  duly  qualified  by 
law,)  such  person  or  persons  shall  be  subject  to  the  penal- 
ties of  this  act,  and  shall  or  may  be  sued  and  prose- 
cuted for  their  wilful  trespass  in  such  their  coming  ob- 
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tiny  person's  land,  and  if  found  guilty  thereof,  the  a.  D.  1699. 
plaintiff  shall  n6t  only  recover  his  damages  thereby  sus- 
tained, but  his  full  costs  of  suit ;  any  former  law  to  the 
contrary  notwithstanding. 

XI.  Provided  always,  and  be  it  enacted,  That  for  Penalty  upon 
the  better  preserving  the  red  and  black  game  of  grouse,  ~JJ.™"^jJ*"5» 
commonly  called  heath-cocks,  or  heath-polts,  no  person  heaths. 
whatsoever,  on  any  mountains,  hills,  heaths,  moors, 
forests,  chases,  or  other  wastes,  shall  presume  to  burn, 
between  the  second  day  of  February  and  twenty-fourth 
of  June,  any  grig,  ling,  heath,  furze,  goss,  or  fern,  upon 
pain  that  the  offender  or  offenders  shall  be  committed  to 
the  house  of  correction,  for  any  time  not  exceeding  one 
month  and  not  less  than  ten  days,  there  to  be  whipt^ 
and  kept  to  hard  labour. 


10  AND  11  GULISLMI  S.    CAP.  24.    X«  D.    1699.  A.  D.  If^g, 

AN    ACT   FOR  HAKING  BILLINGSGATE  A  FREE  MARKET 

FOR    SALE   OF   FISU. 

*  "Whereas  the  public  wealth,  honour,  and  safety  oft3  Fdw.  i. 
^  this  kingdom,  as  well  as  the  maintenance  of  trade, 
^  and  support  of  navigation,  as  in  many  other  respects, 

<  depend  on  the  improvement  and  encouragement  of  the 

<  fishery,  and  Billingsgate  having,  time  out  of  mind, 
^  been  a  free  market  for  all  manner  of  floating  and  salt 

<  fish,  as  also  for  all  manner  of  lobsters  and  shell  fish ; 

<  nevertheless,  divers  abases,  evidently  destructive  to 
^  that  trade,  have  been  of  late  years  practised,  by  rais- 
^  ing  new  impositions  and  tolls,  and  by  forestalling  of 

<  the  markets,  and  other  methods  used  by  the  fish- 
^  mongers,  in  not  permitting  the  fisher  women  and  others 

<  to  buy  the  said  fish  of  the  said  fishermen,  to  sell  them 
^  again  in  London  and  elsewhere,  by  which  means  the 
^  fishemipn  are  obliged  to  sell  their  fish  to  the  said  fish- 

[12] 
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A.D.  1699.  ^  mongers  at  their  own  rates,  to  the  great  discourage^ 
^  ment  of  the  said  fishermen  :'  for  remedy  whereof,  be 
B  llingsgaie  j^  enacted  by  the  king's  most  excellent  majesty,  by  and 
lor  fish.         with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same,  That  from 
and  after  the  tenth  day  of  May,  which  shall  be  in  the 
year  one  thousand  six  hundred  ninety-nine,  Billingsgate 
market,  within  the  said  city  of  London,  shall  be  every 
day  in  the  week  (except  Sundays)  a  free  and  open  market 
for  all  sorts  of  fish  whatsoever  i   and  that  it  shall  and 
may  be  lawful  for  any  person  or  persons  to  buy  or  seB 
any  sort  of  fish  in  the  said  market  without  any  disturb- 
ance or  molestation  whatsoever, 
lishermen,        II.  And  for  (he  better  encouraging  the  said  fishery, 
loU.'^''*^     be  it  further  onacted  by  the  authority  aforesaid,  That 
no  fi&herman  or  other  person  or  i)ersons,  selling  any  sort 
of  sea  fish  in  the  said  market,  shall,  from  and  after  the 
buid  tenth  day  of  May  one  thousand  six  hundred  ninety- 
nine,  pay  to  any  person  or  persons  any  other  toll  or 
duty  whatsoever,  for  coming  with  his  boat  or  vessel^ 
or  landing,  standing,  being  or  selling,  in  or  at  the  said 
market  of  Billingsgate,  than  is  herein-after  mentioned, 
that  is  to  say, 
Vessel  wiih       III.  For  every  vessel  with  salt  fish,  forgroundagc 
•er^day  ^      eight  jiencc  per  day,  and  twenty  pence  per  vojige  for 
«;roun  age,    every  such  Vessel,  and  no  more,  in  full  for  all  duties 
^^"^and  demands,  to  be  disposed  of  and  distributed  as  the 
loM  mayor  and  court  of  aldermen  shall  yearly  order  and 
direct,  according  to  the  right  of  the  respective  personi 
entitled  thereunto. 
Lolistcrboat      jy^  y^^  every  lobster  boat,  for  gjroundagc  per  day 
groundage,    two  i)ence,  and  per  voyage  thirteen  pence,  and  no  more^ 

and  lod.  per  j^  fj^n  f^^  ^y^  duties  and  demands,  to  be  disposed  of  and 
voyage..  .  , 

distributed  as  aforesaid. 

Vessel  with       V.  For  every  vessel  of  fresh  sea  fish^  for  groundagt 
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per  day  twopence,  and  per  voyage  thirteen  pence,  and  a.  D.  i6<>9. 
no  more,  in  full  for  all  duties  and  demands,  to  be  dis-tVcsh  sea 
posed  of  and  distribnted  as  aforesaid.  ^^  '* 

VI.  For  every  dogger  boat  or  smack  with  sea  fisli,Docrc;cr  boat 
for  groundage  per  day  two  pence,    and   per  voyage^^ ''^"^^^" 
thirteen  pence,  and  no  more,  in  full  for  all  duties  and 
demands,  to  be  disposed  of  and  distributed  as  afore- 
said. 

VII.  For  every  oister  vessel  or  cock,  for  groundageOlster  vessel 
per  day^two  pence,  for  metagc  one  halfpenny  per  bushel, 

and  no  more,  and  per  voyage  thirteen  pence,  and  no 
more,  in  full  for  all  duties  and  demands,  to  be  disposed 
of  and  distributed  as  aforesaid. 

VIII.  And  be  it  further  enacted  by  the  authority  Fish  bought 
aforesaid,  That  it  shall  and  may  be  lawful  to  and  for  any  j^^^^^^^^^^j^^^ 
person  or  persons  whatsoever,  who  shall  buy  any  fish  in  be  sold  in 

uriv  other 

the  said  market,  to  sell  the  same  again  in  any  other 
market,  place  or  places  within  the  said  city  of  London 
or  elsewhere,  by  retail,  except  nevertheless  that  none 
but  fishmongers  shall  be  permitted  to  sell  in  publick  or 
fixed  shops  or  houses,  being  sound  and  wholsome  fish, 
without  any  let  or  disturbance  from  any  person  or  per- 
sons whatsoever  for  so  doing  ;  any  law  or  statute  to  the 
contrary  thereof  in  any  wise  notwithstanding. 

IX.  Provided  nevertheless.  That  this  act  shall  notProviso. 
extend  to  alter  any  law  now  in  being,  concerning  fish 
caught  by  foreigners. 

<  X.  And  whereas  in  the  fifth  year  of  the  reign  of  5  EUz.  c.  5. 

<  Queen  Elizabeth,  among  other  things  it  was  enacted, 

<  That  from  and  after  the  first  day  of  May  then  next 
^  coming,  it  should  not  be  lawful  to  any  person  or  per- 

<  sons,  in  any  port,  city,  town,  market,  or  other  place 

<  within  this  realm,  to  set  price,  make  any  restraint, 
'  or  take  or  demand  toll  or  tax  of  any  sea  fish  to  be 
^  brought  into  this  realm,  or  any  part  thereof,  being 
^  taken  by  any  of  her  majesty's  subjects,  in  ships  and 
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A.  D.  1090.  ^  other  vessels  of  the  same  subjects,  upon  pain,  to  every 
^  person  offending  contrary  to  the  meaning  thereof,  to 

<  forfeit  the  value  of  the  fish  so  restrained,  prized,  tolled^ 

<  or  taken ;  any  liberty,  custom,  grant,  privil^e,  or 

<  other  matter  whatsoever  to  the  contrary  in  any  \rise 

<  notwithstanding ;  yet  contrary  to  the  true  meaning 
^  thereof,  several  tolls,  samples,  and  other  exactions. 

Penalty  on    '  have  been  demanded  and  taken  of  sea  fish ;'  be  it 
person  de-     therefore  enacted  by  the  authority  aforesaid,  That  from 

manding  toll  .  t         i     .         /.  ml 

or  sample  of  and  after  the  $aid  tenth  day  of  May,  any  person  or  per- 
sea  fish.  sons^  taking  or  demanding  any  toll  or  sample,  or  any 
other  imposition,  or  set  price,  of  any  sea  fish  what- 
soever, of  English  catching,  shall  forfeit  the  sum  of 
ten  pounds,  the  one  moiety  thereof  to  his  majesty, 
and  the  other  moiety  to  such  person  as  shall  sue  for  the 
same. 
Evil  practice      *  XI.  And  whereas  of  late  years,  an  evil  practice 

ers^nor**"^' '  ^^^^  ^^'^  "^^  ^y  ^^^  fishmongers,  in  employing  one 
allowed.        5  or  two  persons  at  tlie  most  to  buy  up  all  or  the  greatest 

<  part  of  the  fish  which  is  brought  to  the  said  market  at 
*  Billingsgate,  and  afterwards  dividing  the  same  amongst 
'  the  fishmongers  by  lots,  by  reason  whereof  the  fish- 

<  mongers  buy  and  sell  at  what  rates  they  please  ;*  be 
i(  therefore  enacted  by  the  authority  aforesaid,  That 
no  such  practices  shall  be  at  any  time  l^ereafter  used  or 
allowed. 

Fish  not  to        ^''-  ^^^^^  ^^^  ^^^  better  preventing  the  same,  or  the 

be  bought     lite  evil  practices,  for  the  time  to  come ;  be  it  further 
up,  to  be  di'  _    _-,,  _  ,    _ 

vided  by  lats,  enacted,  That  no  person  or  persons  whatsoever  shaU,  at 
and  affjr-      j^„y  fi^^  ^^^  ^^^  gjijj  tenth  day  of  May  one  thousand 

tailed.  six  hundred  ninety-nine,  employ  or  be  employed  by 

any  other  person  or  persons  in  buying,  in  or  at  the  said 
market  of  Billingsgate,  any  quantity  of  fish,  to  be  di- 
vided by  lots  or  in  shares  amongst  any  fishmongers,  or 
other  persons,  in  order  to  be  afterwards  put  to  sale  by 
jretail  or  otherwise ;  nor  shall  any  fishmonger,  at  any 
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« 
time  after  the  said  tenth  day  of  May,  ingross  or  bay,  in  A,  D>  1699. 

the  said  market  of  Billingsgate,  any  quantity  of  fisli, 
but  what  shall  be  for  his  own  sale  or  use,  and  not  for  or 
on  the  behalf  of  any  other  fishmonger  to  expose  to  sale, 
under  pain  of  forfeiting  for  each  such  offence  the  sum  of 
twenty  pounds,  one  moiety  thereof  to  the  useof  thepoorpenalty. 
of  the  parish  where  such  offence  shafi  be  committed, 
and  the  other  moiety  to  his  or  their  own  use  who  sliall 
sue  for  the  same ;  and  that  from  and  after  the  said  tentli  size  of  lob- 
day  of  May,  no  fisherman,  or  other  person  or  persons,  *^*"  ^^^     •' 
shall  bring  on  shore,  or  put  to  sale,  any  lobsters,  that 
are  not  eight  indies  from  the  peak  of  the  nose  unto  the 
end  of  the  middle  fin  of  the  tail,  under  pain  of  forfeit- 
ing for  every  such  lobster  the  sum  of  one  shilling,  thepenalty. 
one  moiety  to  the  poor  of  the  parish  where  the  offence 
shall  be  committed,  the  other  moiety  to  the  prosecutor^ 
to  be  recovered  upon  conviction  before  the  chief  magis- 
trate jof  any  city  or  town  corporate,  or  before  the  next 
justice  of  peace  where  such  offence  shal}  be  com« 
mitted. 

XIII.  And  for  the  better  encouragement  of  ti|^e fishery  Fish  to  be 
t)f  this  kingdom,  be  it  further  enacted  by  <*e  authority  ^J^PJ^^^^^^f 
aforesaid.  That  from  and  after  the  said  tenth  day  of  ping. 
May,  no  fish  (except  stock  fish  and  live  eels)  taken  or<  g^  ^  q^^^  ^^ 
caught  by  any  foreigners,  aliens  to  this  kingdom  (except *''«^  «•  <*•  18- 
protestant  strangers  inhabiting  within  this  kingdom)  poreigncrs 
shall  be  imported  in  any  foreign  ship,  vessel,  or  bottom,|"^y  "nport 
not  being  wholly  English  property,  and  uttered,  sold,turbots. 
or  exposed  to  sale,  in  this  kingdom,  under  the  pain  of 
the  forfeiture  of  sudi  ship,  vessel,  or  bottom,  with  the 
tackle  thereunto  belonging,  and  of  all  such  fish  so  im- 
ported and  sdd  contrary  to  the  true  intent  and  meaning 
thereof,  one  moiety  thereof  to  the  use  of  the  poor  of 
the  parish  where  the  same  shall  be  so  found  or  seized, 
the  other  moiety  to  his  or  their  own  use  who  shall  sp 
jeize  the  same. 
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A.  D.  i^oo.     XIV.  provided  neverthelew,  That  notiiing  in  this 
-Anc  i.ovics,    act  (Contained  shall  be  construed  to  prohibit  tke  import- 
not  prtn'      ation  of  anchovies,  sturgeon,  botargo,  or  cavear,  nor 
hibitcd.         selling  of  mackarel  before  or  after  divine  service  on  Sun- 
days. 
Cod  and  ling     XV.  Provided  always,  That  nothing  in  this  act  con- 
usual?"    **  taiued  shall  be  construed  to  take  away  an  ancient  duty 
of  cod  and  ling,  payable  to  the  kings  of  this  realm,  for 
tha  service  of  their  houshold,  by  such  merchants  as 
trade  to  Westmoney  and  Iceland,   but  that  the  same 
may  be  taken  by  his  majesty^s  officers,  in  such  manner 
as  the  same  hath  been  lawfully  used  to  be  taken  before 
the  making  of  this  act. 


A.D.  1705. 


4    ANN£,   CAP   SI.    A.    D^  1705. 

AN  ACT  FOR  THE  INCREASE  AND  BETTER  PRESER- 
VATION OF  SALMON  AND  OTHER  FlSIf,  IN  THE 
RIVERS  WITHIN  THE  COUNTIES  OF  SOUTHAMPTON 
AND    WILTS. 


^  Wlicreas  the  salmon  and  salmon-kind  of  fish  resort- 
ing to  spawn  witliin  the  rivers  and  freshes  in  the 
county  of  Southampton,  and  southern  parts  of  Wilt- 
shire, are  in  danger  of  utter  decay,  to  the  great  loss 
of  this  kingdom,  and  the  royalties  and  fisheries  in  the 
said  counties  are  in  great  measure  consumed  and  de- 
stroyed by  placing  divers  engines  and  other  devices  in 
and  upon  the  main  rivers,  and  in  the  new  channels, 
dykes,  and  cuts,  which  now  are  or  shall  be  cut  out  of 
the  same  rivers,  by  means  whereof  the  salmon  stripes 
or  kippers,  as  well  as  the  young  fry  or  smelts,  are 
taken  and  destroyed,  and  are  prevented  from  return- 
ing to  the  sea  in  season :  and  whereas  the  owners  and 
occupiers  of  the  salmon  fisheries  within  the  said  coun- 
ties, regarding  only  their  private  and  greedy  profit,  to 
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destroy  the  stock  of  the  said  fisheries,  by  prevent*  a.  d.  1705. 

ing  the  breed  of  good  fish  to  pass  in  season  through 

their  fishing  wyres,  and  fishing  hatchways,  from  the 

sea  into  the  said  rivers  to  spawn,  and  by  killing  such 

as  are  under  size,  and  by  fishing  continually  out  of 

season,  at  and  in  the  said  fishing  wyres  and  creeks  of 

the  rivers,  with  nets  and  other  devices,  whereby  not 

only  the  Increase  of  the  species  of  the  said  fish,  but 

also  the  growth  thereof  is  in  great  measure  destroyed ; 

and  whereas  notwithstanding  the  many  good  laws  be* 

fore  this  time  made,  and  still  in  force,  with  intent  to 

prohibit  unlawful  killing  or  otherwise  destroying  the 

game  of  this  kingdom,  divers  sturdy  and  disorderly 

persons  (through  defect  in  the  said  laws  for  sufficiently 

punishing  of  ofiFenders,  and  neglecting  their  lawful 

employments)  do  poach  with  nets  and  angles,  gins, 

and  other  unlawful  engines,  and  by  unlawful  means  ia 

the  night,   and  at  other  times,   do  take,  kill,  and 

destroy  the  fish,  to  the  great  detriment  of  the  lords  of 

manors,  and  the  other  owners  and  occupiers  of  fish* 

eries  in  the  said  county  of  Southampton,  and  southern 

parts  of   Wiltshire;'    for  remedy    whereof,    be   it 

enacted  by  t!)c  queen's  most   excellent    majesty,   by 

and  with  the  advice  and  consent  of  the  lords  spiritual 

and  temporal,  and  commons,  in  this  present  parliament 

assembled,  and  by  the  authority  of  the  same.  That  the  Act  4  &  5  F. 

statute  made  in  the  fourth  and  fifth  year  of  the  reijgn  of^  ^^  ^^J^^^ 

King  William  and  Queen  Mary,  now  in  force,  for  the  execution; 

better  preservation  of  the  game  relating  to  salmon  fish-jg^Q?.  1. 

in^«  and  every  article  and  thiniir  therein  contained,  shall**/ 1«  c-  47. 
^^  •  /.    i_   No  young 

be  duly  put  in  execution,  accordmg  to  the  tenor  of  thcsaimoD  to  be 

same ;  and  that  the  statute  made  in  the  thirteenth  yewr^^f  "g*^  ^^ 
'  nets,  occ. 

of  King  Edward  the  First,  whereby  it  is  provided  that 
the  waters  of  Humber,  Owse,  Trent,  Dover,  Arre,  Der- 
wcntj  Wherse,  Niddiore,  Swale,  Tese,  Tine,  Eden,  and 
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A.  D«  170A,  all  other  waters  wherein  salmon  be  taken,  shall  be  in  de- 
Icnoe  from  taking  salmon  from  the  Nativity  of  onr  Lady 
unto  Saint  Martin's  day ;  and  likewise  that  young  sal- 
mon shall  not  be  taken  nor  destroyed  by  nets,  nor  by 
other  engines,  at  mill  pools,  from  the  midst  of  April 
unto  the  Nativity  of  Saint  John  the  Baptist,  and  in  places 
where  fresh  waters  be,  shall  extend  and  be  in  full  force, 
as  well  to  all  and  every  the  rivers,  creeks,  and  waters  ia 
the  county  of  Southampton,  and  southern  parts  of  Wilt- 
shire, as  to  the  waters  in  the  last  mentioned  act  here 
above  enumerated  and  contained,  and  in  like  manner, 
and  under  the  same  pains  and  penalties  as  therein  men- 
tioned and  expressed. 
Overseers  of      if.  And  be  it  further  enacted  by  the  authority  afoie- 
l!ssiim«l^by  ^*^^»  That  there   shall   be  assigned  overseers  of  this 
justices.        statute,  by  any  two  or  more  justices  of  the  peace,  resid- 
ing within  five  miles  of  the  respective  rivers  within  the 
said  counties  of  Sou  thampton  and  Wiltshire,  under  their 
kands  and  •seals,  from  time  to  time,  who  being  sworn  be- 
Who  shall    fore  the  said  justices  of  the  peace,  shall  often  see  and  en- 
#  SSnders.  ^^  q^ir©  after  the  offenders  against  this  statute,  and  shall 
take  and  apprehend  all  and  every  such  offender  and  of- 
fenders, and  take  and  destroy  all  nets  and  other  craft 
and  engines,  where  they  sliall  find  the  same,  being  kept, 
used,  or  in  being  contrary  to  this  or  any  other  act  now 
in  force  relating  to  fishing  ;  and  all  and  every  offender 
and  offenders  so  taken  or  apprehended  by  the  said  over- 
seers, or  any  of  them,  or  by  any  other  lawful  means, 
shall  be  brought  before  some  justice  of  the  peace  of  the 
said  counties,  to  answer  for  every  such  offence,  and  be- 
ing convicted  before  any  such  justice  of  the  peace  for  the 
said  counties,  by  one  or  more  witnesses  upon  oath,  which 
oath  the  said  justice  hath  hereby  power  to  administer, 
or  confession  of  such  offender,  shall,  for  the  first  trespass 
offenders.     f>^  c^snce,  forfeit  a  sum  to  be  ascertained  by  such  jus^ 
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ticeof  the  peace,  before  whom  such  conviction  shall  be  a.  D.  1705. 
made,  not  under  twenty  shillings  nor  more  than  five 
pounds ;  and  for  the  second  trespass  or  offence  shall 
forfeit  a  sum  not  under  forty  shillings,  to  be  ascertained 
as  aforesaid,  nor  more  than  ten  pounds,  and  as  the  tres- 
pass or  offence  shall  increase,  to  double  the  penalty,  to 
be  ascertained  as  aforesaid ;  one  half  thereof  to  be  paid 
to  the  informer,  and  the  other  half  thereof  to  the  poor  of 
the  parish  where  the  said  offence  or  offences  shall  be 
committed ;  and  in  case  the  offender  or  offenders  shall 
not  be  able,  or  do  not  on  demand  pay  the  said  penalty 
or  penalties,  then  he  or  they  shall  be  sent  by  such  justice 
of  the  peace,  before  whom  such  conviotion  shall  be  made 
as  aforesaid,  to  the  house  or  houses  of  correction  within 
the  said  respective  counties  where  such  offender  or  of- 
fenders shall  be  taken,  and  there  kept  for  the  space  of 
three  months. 

III,  And  be  it  further  enacted  by  the  authority  afore- No  penon 
-«aid,  That  no  person  or  persons  (not  being  by  law  duly^^j^^^jj^®^' 
qualified)  shall  hereafter  kill,  destroy,  or  wilfully  hurtuntil  after 
any  salmon  or  salmon-kind,  or  any  other  fish,  and  thatji^Qy^^jj^ 
neither  they,  nor  any  other  person  or  persons  whatsoever^This  clause 

yhall  and  may  at  any  time  or  times  after  the  thirtieth  iGw.i.«/;2. 
day  of  June,  which  shall  be  in  the  year  of  our  Lord  one^*  ^^  '^^-  ^** 

•^  '  ,      •^  ,  as  to  the 

thousand  seven  hundred  and  six,  take,  kill,  or  destroy  owners  of 

any  salmon,  salraon-peale,  or  salmon-kind,  by  b*w''s,^^^^^^ 

racks,  gins,  nets,  angles,  or  other  devices  whatsoever, 

until  after  the  eleventh  day  of  November  in  every  year, 

or  offer  to  sale  any  of  the  said  fish  so  taken,  under  the 

like  pains,  penalties,  forfeitures,  and  impdsonmcnts,  as 

are  herein-before  mentioned. 

•  * 

IV.  And  be  it  further  enacted  by  the  authority  afore- Owners  of 

said.  That  if  any  salmon  or  salmon-kind,  shall  go  intOg^^j^p^j^  ^^ 

any  of  the  dykes,  cuts,  or  water  carriaflrcs,  Ihat  then  alU^t  salmon, 

j-r         J  J-         J  cotintoti.e 

owners  and  occupiers  of  meadow  grounds  m  and  upongyi^es,  pabs 

^he  banks  of  any  waters  or  rivers  in  the  said  counties,  *"'<^  ^^^ 
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A.  D.  1705.  within  tlie  time  limited  and  restrained  by  the  said  act, 

in<iin  rivers  shall  permit  the  said  fish  to  pass  or  go  out  of  the  said 

*^^*'^*  cuts,  or  dykes,  or  streams,  into  the  main  rivers  again, 

and  not  by  any  wilful  means  to  destroy  ihem  for  sale,  or 

otherwise,  under  the  like  pains,  penalties,  forfeitures,  and 

imprisonment,  as  afore-mentioned. 

Owners  of         ^ '  ^^  ^  '^  enacted  by  the  authority  aforesaid, 

mills  to  keep  That  all  owners  and  occupiers  of  corn,  fulling  and  paper 

sciitilc  in  the  mills,  and  other  mills,  upon  any  the  waters  or  rivers  in 

waste-hatch,  ^jj^  gj^jj  counties,  shall  constantly  keep  open  one  scuttle 

xnon  to  pass  or  small  hatch  of  a  foot  square,  in  the  waste*hatch  or 
and  repass,    ^ater-course  in  the  direct  stream,  wherein  no  water- 
wheel  standeth,  sufficient  for  the  salmon  to  pass  and  re- 
pass freely  up  and  down  the  said  rivers  in  the  said  coun- 
ties, from  the  eleventh  day  of  November,  to  the  one  and 
thirtieth  day  of  May  in  every  year,  daring  which  season, 
the  old  salmon  and  the  young  fry  of  the  preceding  year 
retire  to  the  sea,  and  the  breeding  salmon  come  from  the 
And  not  use  sea  to  spawn,  and  shall  not  make  use  of  any  nets,  pots, 
nets,  &c.       racks,  hawks,  gins,  or  other  devices  whatsoever  to  be 
placed  in  the  said  scuttle  or  small  hatch  of  a  foot  square 
in  the  said  waste-hatch,  in  or  about  the  said  mills  re- 
spectively, during  the  said  term,  to  kill  or  destroy,  or 
take  any  salmon  or  salmon-kind,  upon  the  like  pains, 
penalties,  forfeitures,  and  imprisonment,  as  aforesaid ; 
Eel  pots  to    and  in  case  they  shall  lay  any  pots  or  nets  to  catch  eels, 

b^^  ^them  ^^^^^  ^^^^  ^^^  ^^^  of  January  to  the  tenth  day  of  March 
in  every  year  (which  they  may  do)  they  shall  set  racks 
before  them,  to  keep  out  of  the  said  pots  or  nets  the  old 
salmon  or  kippers,  which,  during  that  season,  are  out  of 
kind,  and  returning  to  the  sea  ;  and  after  the  tenth  day 
of  March  to  the  one  and  thirtieth  day  of  May  in  every 
year,  they  shall  lay  no  pot,  net,  or  engine,  but  what 
shall  be  wide  enough  to  let  the  fry  of  salmon  pass 
through  to  the  sea,  or  shall  take,  or  keep,  or  offer  to  sale 
any  of  the  young  fry,  that,  during  the  seasons  afore- 
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said,  are  returning  from  the  said  rivers  to  the  sea,  upon  A.  D.  t705. 

the  paiuF,  penalties,  forfeitures,  and  imprisonment,  as 

aforesaid. 

VI.  And  be  it  further  enacted  by  the  authority  afore- Xo  scatrouts 

said,  That  no  bouffes,  otherwise  called  sea  trouts,  shall  5®  ^*  **?^®" 
'         .  .       .  'in  the  rivers. 

l>e  taken  in  any  of  the  said  rivers,  creeks,  or  arras  of  the 
sea,  in  the  counties  before-mentioned,  after  the  thirtieth 
day  of  June  to  the  eleventh  day  of  November  every  year, 
upon  the  like  pains,  penalties,  forfeitures,  and  imprison- 
ments, as  aforesaid. 

*  VII.  And  whereas  divers  disorderly,  idle,  and  mean  None  to 

*  persons  have  and  keep  nets,  angles,  leaps,  pitches, ^^5^°^^'^*^' 
^  and  other  engines  for  the  taking  and  killing  offish  out  what  are  al- 
^  of  the  ponds,  waters,  rivers,  and  fisheries  in  the  said  ^^^'^1^ 

*  counties,  to  the  dama^je  of  the  owners  thereof:'  Ix?  it<*-  ^3.  and  by 

therefore  enacted  by  the  authority  aforesaid,  That  no^.,  lo— but  as 

person  or  persons  whatsoever  shall  have  or  keep  any  ^^^®K"®^ 

,  .  f      J  statute  there 

net,  angle,  leap,  pitch,  or  other  engine  for  taking  of  fish,  seems  to  be 
other  than  as  is  provided  for  and  allowed  of  by  an  act?  "jJ^^^n^L. 
made  in  the  second  year  of  King  William  and  Queen  no  regula- 
Mary,  intituled,  an  act  for  the  more  easy  discovery  J.y^jfj.gj^^j^^^ 
and  conviction  of  such  as  shall  destroy  the  game  of  thisti>  fish. 
kingdom,  and  the  subsequent  acts  made  in  tlio  third, ^y  i^g  a  mis- 
fourth,  and  fifth  years  of  the  said  King  William  and^-^^^  in  tlu* 
Queen  Mary,  for  the  more  easy  conviction  of  such  as^iguosu<Ji 
shall  destroy  the  game  of  this  kingdom  ;  none  of  which  ^^f^"^^'?*  *^ 
acts,  or  any  part  or  matter  therein  contained,  or  in  any  to,  in  2  \V.  & 
other  act  relating  to  the  preservation  of  the  game  ofin4&5"i\ 
this  kingdom,  is  hereby  intended  or  deemed  to  be  re-&  Af. 
pealed. 

VIII.  And  be  it  enacted,  That  if  any  person  or  per- Penalty  on 
sons  shall  sell  or  expose  to  sale  any  salmon  or  salmon- j^^^j^  ^^^ 
kind  in  the  said  counties*  from  the  thirtieth  day  of  i  Geo.  i. 
June  to  the  eleventh  day  of  November  in  every  year, 
such  perscm  <or  persons  shall,  for  every  salmon  or  salmon- 
kind  so  sold  or  exposed  to  sale,   be  subject  to  the 
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A.  D.  1705.  pains,    penalties,   forfeitures,  and  imprisonments,   tt^ 

aforesaid. 
Forfeitures  of    IX .  And  be  it  further  enacted  by  the  authority  afore* 

be^levrcd  by  ^^^^  "^^^^  ^''  ^^^  forfeitures  and  penalties  arising  by  cou- 
flistress  and  yiction  of  any  offender  or  offenders  against  this  act,  shall 
*"  ^*  '^'       be  levied  by  distress  and  sale  of  the  ofienders  goods,  by 
^Tarrant  under  the  hand  and  seal  of  the  justice  before 
inrhom  the  offender  or  offenders  shall  be  convicted,  ren- 
dering the  overplus,  if  any  be ;  and  for  want  of  distress, 
the  offender  or  offenders  shall  be  committed  to  the  bouse 
or  houses  of  correction  in  the  said  counties  as  afore^ 
said. 
Eitentof  the     X*  Provided  always.   That  this  act,  or  any  thing 
^^*  herein  contaiiied,  shall  not  extend,  or  be  construed  toex-^ 

tend,  to  any  county  or  place  in  this  kingdom,  save  only 
to  the  said  county  of  Southampton,  and  the  southern 
parts  of  Wiltshire;  any  thing  herein  contained  to  the 
contrary  notwithstanding. 


A.D.  170g,  5   ANNE,  OAF.   14.    A.  D.  1706. 

AN    ACT    FOR    THE    BETTER    PRESERVATION    OF   THE 

GAME. 

All  laws  for  *  Whereas  several  laws  have  been  already  enacted  for 
Sf^hYgame"  ^  ^^  better  preservation  of  the  game,  and  by  expe- 
to  continue   <  rience  been  found  not  sufficient  to  prevent  destroyincr 

in  force  occ*  ^^ 

TLT  1     '       *  ^'*®  game,  by  reason  of  the  multitude  of  hi^lars  and 

Made  perpe-  .i,  ,. 

tual  by         '  Other  chapmen,  which  give  great  encouragement  to 

tifich  con-^*  '  ^^'®  '^^^^  persons  to  neglect  their  lawful  employments, 
tains  other  *  to  follow  and  destroy  the  same  ;*  for  remedy  whereof, 
regulations.  ^ j  ^j^^^  ^^^^  effectual  preservation  of  the  game,  be  it 

enacted  by  the  queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lofds  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  as- 
semblcd,  and  by  the  authority  of  the  same,  That  all 
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«nd  every  of  the  lauvs  now  in  being  for  the  better  preset-  A.  D.  1706. 
▼ation  of  the  game,  shall  continue,  remain,  and  be  in 
the  same  force,  not  h^eby  repealed  or  altered. 

II.  And  be  it  fnrtlier  enacted  by  the  authority  aforc-IIiglar,  car- 
said,  that  if  any  hlglar,  chapman,  carrier,  inn-keeper, [^"'^^^'^"y* 
Tictualler,  or  alehouse-keeper,  shall  from  and  after  the^are,  or  buy 
first  day  of  May  one  thousand  seven  hundred  and  seven, &c.  on  pe-  ' 
have  in  his  or  their  custody  or  possession,  any  hare,"*^^^^^^'- 
pheasant,  partridge,  moor,  heath-game,  or  grouse,  onr^o. 
shall  buy,  sell,  or  offer  to  sell  any  hare,  pheasant,  part-  ^  '^'  ^'  27.*.4. 
ridge,  moor,  heath^game,  or  grouse,  every  such  higlar, 
chapman,  inn-keeper,   victualler,  alehouse-keeper,  or 
carrier,  (unless  such  game  in  the  hands  of  such  carrier 
be  sent  up  by  person  or  persons  qualified  to  kill  the 
game,)  shall  upon  every  such  offence  be  carried  before 
some  justice  of  the  peace  for  the  county,  riding,  city,  or 
town  corporate,  or  liberties  where  the  said  offence  is 
conunitted  ;  and  upon  view,  or  upon  the  oath  of  one  or 
more  credible  witnesses,  shall  be  convicted  of  the  same, 
shall  forfeit  for  every  hare,  pheasant,  partridge,  moor, 
heath-game,  or  grouse,  the  sum  of  five  pounds,  one 
half  to  the  informer,  and  the  other  half  to  the  poor  of 
the  parish  where  the  offence  was  committed;  the  same  To  be  levied 

Vk      A'    * 

to  be  levied  by  distress  and  sale  of  the  offender's  goods,  ^^^  *^  ^^^^ 
by  warrant  under  the  hand  and  seal  of  the  justice  or 
justices  of  tlte  peace  before  whom  such  offender  or  of- 
fenders shall  be  convicted,  rendering  the  overplus  (if 
any  be)  the  charge  of  distraining  being  first  deducted ; 
and  for  want  of  distress,  the  offender  or  offenders  be. 
committed  to  the  bouse  of  correction  for  the  first  of- 
fence, for  the  space  of  three  months,  without  bail  or 
mainprize,  and  for  every  such  other  offence,  for  the 
space  of  four  months  ;  provided,  that  such  conviction 
be  made  within  three  months  after  such  offence  com- 
mitted ;  and  that  if  any  certiorari  shall  be  allowed  to  re-(Q.  noT^ 
move  any  conviction  made,  or  other  proceedings  of  or 
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A.  D.  1706.  concerning  any  mattar  or  thing  in  this  act,  into  any  of 
the  courts  at  Westminster,  upon  any  prd^nce  ulurt- 
soever,  unless  the  party  or  parties,  against  if  horn  soch 
conviction  shall  be  made,  shall,  before  the  allowance  of 
such  certiorari,  become  bound  to  the  person  or  persou 
prosecuting  the  same,  in  the  sum  of  fifty  pounds,  with 
such  sufficient  securities  as  the  justice  or  justices  of  the 
peace,  before  whom  such  offender  shall  be  convicted, 
shall  think  fit,  with  condition  to  pay  unto  the  prox- 
cutors,  within  fourteen  days  after  such  conviction  or 
procedendo  grantt^d,  their  full  costs  and  charges,  to 
be  ascertained  upon  their  oaths;   and  that  in  ddaolt 
thereof,  it  shall  be  lawful  for  the  said  justice  or  justices, 
or  otliers,  to  proceed  for  the  due  execution  of  such  con* 
yiction,  in  such  manner  as  if  no  such  certiorari  had  bees 
awarded. 
Encourage-       I'l  •  ^^^  ^OT  the  better  discovery  of  such  highur,  cbap» 
inent  to  de-  man,  carrier,  inn-keeper,  alehouse-keeper,  and  victnal* 
the  game,  lo  ler,  as  shall  offer  to  buy  or  sell  any  hare,  pheasant,  part- 
wiSeV^*^*^*^  ridge,    moor,    heath-game,  or  grouse,    be  it  further 
enacted  by  the  authority  aforesaid.  That  from  and  after 
the  said  first  day  of  May,  any  person  that  shall  destroy, 
sell,  or  buy  any  hare,  pheasant,  moor,  heath-game,  or 
grouse,  and  shall  within  three  months  make  discoveiy 
of  any  higlar,  chapman,  carrier,  inn-keeper,  alehouw- 
keeper,  or  victualler,  that  hath  bought  or  sold,  or  of* 
fered  to  buy  or,  sell,  or  had  in  their  possession  any  kare, 
pheasant,  partridge,  moor,  heath-game,  or  grouse,  so** 
any  one  shall  be  convicted  of  such  offence,  in  idm* 
ner  as  aforesaid,    such   discoverer  to  be  dischars^ 
of  the  pains  and  penalties  hereby  enacted  for  killiA^  ^ 
selling  such  game,  as  aforesaid,  shall  receive  the  &B^ 
benefit  or  advantage  as  any  other  informer  shall  be  en- 
titled to,  by  virtue  of  this  act,  for  such  discovery  a^^ 
information. 
Persons  not      IV.  A^d  be  it  enacted  by  the  authority  ufoieM 
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That  if  any  person  Or  persons,  not  qualified  by  the  laws  A.  D.  1706. 
ofthis  realm  so  to  do,  shall  keep  or  nse  any  greyhounds,  qualified  to 
setting  dogs,  hayes,  lurchers,  tunnells  or  any  other  en-  hotinir&c. 
innes  to  kill  and  destroy  the  ffame,  and  shall  be  thereof  *"<^  de  troy 
convicted  upon  the  oath  of  one  or  two  credible  witnesses,  forfeit  5I.  t'> 
by  the  justice  or  justices  of  the  peace  where  such  oflence  ^?  *^^*^  ^^^ 
is  comrattted  as  aforesaid,  the  person  or  persons  so  con- sate,  &c. 
victcd  shall  forfeit  the  sum  of  five  pounds;  one  half  to  ^^3/       ' 
be  paid  to  the  informer,  and  the  other  half  to  the  poor  of  ' 
tlie  parish  where  the  same  was  committed ;  the  same  to 
be  levied  by  distress  and  sale  of  the  offenders  goods,  by 
-vrarrant  under  the  hand  and  seal  of  such  justice  or  jus- 
tices, before  whom  such  person  or  persons  shall  be  con- 
victed, as  aforesaid ;  and  for  want  of  such  distress,  the 
offender  or  oflfenders  shall  be  sent  \o  the  house  of  correc- 
tjk>n  for  the  space  of  three  months  for  the  first  offence, 
and  for  every  such  other  offence  four  months ;  and  that  Justices,  or 
it  shall  and  may  be  lawful  to  and  for  any  of  her  majes-  j^anors  &c. 
ty's  justices  of  the  peace,  in  their  respective  counties,  may  take 
ridings^  cities,  towns  corporate,  or  liberty,  and  the  lords  h^  ^^r 
and  ladies  of  his,  her,  their,  or  any  of  their  respective  ^^m  person 

...,.,  \^  'not  qualified; 

manors,  witbm  tne  said  manors,  to  take  away  any  such  and  also 

bare,  pheasant,  partridge,  moor,  heath-game,  or  grouse,  ^«»f  ^^cf'fiy 
or  any  other  game,  from  any  such  higlar,  chapman, s  Gto.  i.e.  i. 
inn-keeper,  victualler,  or  carrier,  or  any  other  person  or^^®  ^^^^® 
persons  not  qualified  to  kill  the  same,  and  shall  be  found  keepers  but 
in  their  custody  or  possession;  and  likewise  to  takejigg^^o/^ 
away  such  dogs^  nets,  or  other  engines,  which  shall  be^^'^'*  ^^ 
in  ^  power  or  custody  of  any  person  or  persons  not  Penalty  an 
qualified  by  the  laws  to  keep  the  same,  to  their  ^"^^^^^^^ 
proper  use,  without  being  accountable  to  any  jperson  or  game,  and 
persons  for  the  same ;  and  that  it  shall  and  may  be  law-  without  con- 
fa  for  any  lord  or  lady  of  his  or  her  respective  lordship  ^nt  of  lord 

*«.        ttjji*   ofmanor,«c. 

or  manor,  by  writing  under  his  or  ner  nana  and  seal,  to  xhis  act 
impower  his  or  her  game-keeper  or  game-kecpera  '^ponj^^b/l^^^ 
bis  or  her  own  lordship  or  manor  as  aforasaid,  to  killc.«5«as 
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A.D.  1706.  hait^,  pheasant,  partridge,  or  any  other  game  wkatso* 
altered  by     ever ;  but  if  the  said  irame-keeper  shall,  under  cdoar  or 

that  acL  o  «  ^ 

pretence  of  the  said  power  and  authority  to  kilt  or  takr 
(Q.  deleaii(/^)the  same  for  the  use  of  such  lord  or  lady,  and  aftier- 
wards  sell  and  dispose  thereof  to  any  pesson  or  persou 
whatsoever,  without  the  consent  or  knowledge  of  the 
lord  or  lady  of  such  manor  or  manors  that  hath  given 
such  power  or  authority,  in  manner  as  aforesaid,  and 
shall  be  thereof  convicted  upon  the  complaint  of  such 
lord  or  lady  of  any  manor,  and  upon  the  oath  of  one  or 
more  credible  witnesses,  before  any  one  or  more  of  her 
majesty^s  justices  of  the  peace  as  afwesaid,  upon  such 
conviction  such  game^keeper  shidl  be  committed  to  the 
house  of  correction  for  the  space  of  three  months,  and 
there  to  be  kept  to  hard  labour.    And  this  act  shall  re- 
main and  be  in  force  for  the  space  of  three  years,  from 
the  first  day  of  May  one  thousand  seven  hundred  and 
seven,  and  from  thence  to  the  end  of  the  nest  session!  of 
parliament,  and  no  longer. 
Ke  heath,         ^  V»  And  whereas  the  burning  of  heath,  ling,  and 
bralllcTto  be  *  '>"*es,  or  fern,  upon  the  forest  of  Sherwood  in  the 
burnt  in       ^  county  of  Nottingham,  and  in  the  parts  thereunto  ad* 
iSherwood,     ^  jaccnt,  as  i^t  is  frequently  used  by  divers  disorderly  and 
without        i  dissolute  persons,  doth  not  only  destroy  the  breed  of 
uwner.  ^  ff^^^y  hut  bath  also  very  frequently  been  the  occasioa 

^  of  burning,  damaging,  and  destroying  of  great  qnan- 
^  titles  of  wood,  timber,  and  fences^  within  the  sakl 
<  forest,  and  places  thereunto  adjacent,  io  the  great 
^  damage  and  prejudice  of  the  owners  thereof;'  be  it 
further  enaaed  by  the  authority  aforesaid,  That  if  an/ 
person  or  persons  shall,  at  any  time  after  the  said  first 
day  of  May,  set  fire  to  any  ling,  heath,  or  brakes,  grow- 
ing upon*  any  part  of  the  said  forest,  or  on  any  o^ 
waste,  conunon,  or  land  within  the  said  county  of  Not- 
tingii^un^  or  shall  cut  any  ling,  heath,  or  brakes,  in  order 
to  be  burnt  to  ashes  upon  the  ground^  or  shall  bum  the 
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same  lo  ashe*  upon  the  gtound,  in  any  part  of  the  said  A.  D.  irog, 
forest,  or  in  any  waste,  common,  or  land,  lying  within 
the  said  eounty,  without  licence  from  the  owner  of  the 
soil  where  such  offence  shall  be  committed,  shall  forfeit 
to  the  owner  of  the  soil  where  such  ofknce  shall  be  com- 
mitted ten  shillings,  and  all  the  a^hes  which  shall  be  so 
burnt ;  and  every  person  or  persons  who  shall  buy  fern  None  to  buj 
ashes  of  any  such  unlicensed. person  or  persons  within ^^^°  **^^* 
the  said  county,  shall  forfeit  for  every  peck  of  such 
ashes,-  which  shall  be  so  bought,  the  sum  often  shillings ; 
one  moiety  thereof  to  the  poor  of  the  parish  where  such 
offence  shall  be  committed,  and  the  other  moiety  thereof 
to  such  person  or  persons  as  shall  give  information  of  the 
said  offence ;  and  it  shall  be  lawful  for  the  keepers  and 
officers  of  such  parts  of  the  said  forest,  and  for  the 
owners  of  the  land  or  soil  where  any  the  said  offences 
shall  be  committed,  their  servants  and  agents,  to  take 
away,  for  his  and  their  own  use,  the  scithes,  rakes,  and 
other  instruments  to  be  used  for  any  the  purposes  afore- 
said, of  every  person  and  persons  who  they  shall  find  so 
offending ;  and  it  shall  be  lawful  for  any  one  or  more  of  justices  to 
her  majesty's  justices  of  the  peace,  upon  complaint  made***"®  *^®'^ 
to  him  or  them  against  any  person  or  persons  for  any  iheoffcnden. 
said  offences,  to  send  forth  his  or  their  warrant  or  war- 
rants to  bring  the  person  or  persons  so  complained  of  be- 
fore him  or  them  ;  and  if  the  person  or  persons  so  com- 
plained of,  shall  be  convict  of  any  of  the  said  offsnces 
liefore  such  justice  or  justices,  by  the  oath  or  oaths  of  one 
or  more  witness  or  witnesses,  then  and  in  such  case  the 
party  so  convict  shall,  immediately  after  such  conric- 
tion,  pay  such  penalties  and  forfeitures  as  are  hereby  be- 
fore imposed  for  the  said  offences  respectively,  to  such 
person  and  persons  as  the  same  penalties  and  forfeitures 
are  hereby  appointed  to  be  paid ;  and  in  de&ult  thereof 
shall  be  committed  by  such  justice  or  justices  to  the 
bouse  of  correction,  there  to  be  kept  to  hard  labour  for 

[k2] 
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A>  D>  1706.  tte  Hince  ef  om  mooUi,  unless  Ac  said  penalties 
'  forfekuics  shall  be  in  the  mean  time  paid. 


4 


A.D.  1710.  9  ANN,  C.  25.   A.  ».  ITIO. 


AN  ACT  FOE  MAYING  THE  ACT  OF  THE  FIFTH  TBAE  OF 
HER  majesty's  REION,  FOR  THE  BETTER  PRESER- 
VATION OF  THE  OAMBy  PERPETUAL,  AND  FOR 
JIAKINO  THE  SAME  MORE  EFFECTUAL. 

5  Ann.  c.  14.     <  Wheieas  the  act  made  in  the  fifth  year  of  her  ma- 
Made  perpc-  ,  ^y,^  ^.^^^  intituled,  «  an  aoC  for  the  better  pmer- 

<  vation  of  the  game,"  will  expire  at  the  end  of  this  pre- 

<  sent  session  of  parliament,  unless  the  same  be  conti- 

<  nued  :  and  wheroas  the  said  act  hath  been  found  to  be 

<  an  useful  law  for  the  preservation  of  the  game  of  this 

<  kingdom ;'  be  it  therefiMre  enacted  by  the  queen's 
most  ei^cellent  majesty,  by  and  with  the  advice  asMl 
consent  of  the  lords  spiritaal  and  terapcNral,  and  com- 
mon^ in  this  present  parliament  assembled,  and  by  tke 
authority  of  the  same,  That  the  said  recited  act,  and  all 
the  clauses,  matters,  and  things  therein  contained,  Aall 
stand  in  full  for<^  and  virtue,  and  be  continued  and 
deemed  and  uken  to  be  a  peipetual  law,  subject  nevw- 
tbeless  to  the  additions  or  alterations  hereinafter  in  thia 

Lords  of  ma-  act  contained  :  that  is  to  say,  whereas  by  the  said  re- 

"^"  hlrbut  ^^^  •^^J  ^y  ^^  ^  ^^y  •^  *  manor  might  appMe^ 
one  game-  several  game-keepers  in  the  same  manor,  and  eveiy  our 
m^nor"**"^^^*®  garae^keepers  so  appointed  might  kill  any  game 
whose  name  i^  the  same  manor ;  for  the  preventinig  therefore  of  the 
ter*  d  with^  destruction  of  the  game  of  this  kingdom,  which  may 
tjie  clerk  of  ha|>pen  by  appointing  several  game-kaepeis  in  the  aama 
ByTcM,  1.  ma^ior,  with  authority  to  kill  the  game  therein;  be  it 
game-k^^pcT  ^^^^^^^  ^macted  by  the  authority  afoiwud,  That  from 
must  be  and  a^er  the  first  day  of  May  <we  thousand  seven  htln- 
fiS  wS'"  dred  and  rfeven,  no  lord  or  Udy  of  a  manor  shall  make, 
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constitute  or  appoint  above  one  person  to  be  a  gtime-  A.  D.  i7io. 
keeper  within  any  one  manor,  with  power  or  authoritj  lord's  ser- 
to  kill  or  destroy  the  game  thereof ;  and  that  the  name^*** ' 
of  snob  person,  so  to  be  authorized  to  kill  the  game, 
shall,  from  time  to  time,  be  entered  with  the  clerk  of  the 
peace  for  the  time  being,  of  the  county,  riding,  or  diri« 
sion  wherein  such  manor  doth  lie,  such  entry  to  be  made 
and  viewed  without  fee  or  reward,  and  a  certificate 
thereof  to  be  granted  by  the  clerk  of  the  peace,  up<ni 
jnjnnent  of  one  shilling  for  the  same  ;  and  in  case  any 
other  game*keeper,  whose  name  shall  not  be  so  entered, 
as  aforesaid,  who  shall  not  be  otherwise  qualified  by  the 
laws  of  this  kingdom  to  kill  game,  shall  presume  to  kill 
any  bare,  pheasant,  partridge,  moor,  heath-game,  or 
grouse,  or  if  any  game-keeper  or  game-keepers,  or  other 
person  or  persons  whatsoever,  not  being  qualified  in  his 
own  right  to  kill  game,  shall  sell  or  expose  to  sale  any 
hare,  pheasant,  partridge,  moor,  heath-game,  or  grouse, 
the  respective  offender  or  oflenders  herein  sliall,  for 
every  ofience,  incur  such  forfeitures,  pains,  and  pe- 
nalties, as  are  inflicted  by  the  said  recited  act  upon 
higlers,  carriers,  inn-keepers,  or  victuallers,  for  buying 
or  selling  of  game  ;  such  forfeitures  io  be  recovered  by 
such  means,  and  in  such  manner  and  form,  and  within 
such  time,  and  to  such  uses,  as  are  prescribed  by  the 
said  act ;  any  thing  in  the  said  recited  act,  or  in  any 
other  law  or  statute  to  the  contrary  thereof  in  any  wise 
notwithstanding. 

.   II.  And  be  it  further  enacted  by  the  authority  afore- If  any  hare, 
said,    That  if  any  hare,  pheasant,  partridge,   moor,ij,  [^^  ^^^^^^ 
beath-game,  or  grouse,  shall  be  found  in  the  shop,  &c.  of  any 
house,  or  possession  of  any  person  or  persons  whatso-perbon,  &c. 
ever,  not  qualified  in  his  own  right  to  kill  game,  or  bc-?^^'^^^'  ^ 
ing  entitled  thereto  under  some  person  so  qualified,  theexpoBing  to 
same  shaU  be  adjudged,  deemed,  and  taken  to  be  an  ex-'^  ^' 
posing  there<rf'to  sale,  within  the  true  intent  mid  mean- 
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A.  D.  irio.  inf  of  this  and  the  said  recited  act ;  any  thing  in  this 
or  in  the  said  recited  act  contained  to  the  contrary 
'     tbereofin  any  wise  notwithstanding. 
Killing  any       III.  And  be  it  further  enacted  by  the  authority  afore^ 

benight' to  ®*"^>  "^^^^  *^  *"y  person  or  persons  whatsoever  shall 
iDcurmeliketake,  kill,  or  destroy  any  hare,  pheasant,  partridge, 
0  eitttres.    ^^^^^  heath-game,  or  grouse,  in  the  night*time,  the 
person  or  persons  so  offend ing^  shall  likewise  for  every 
such  offence  incur  such  forfeitures,  pains,  and  penalties, 
as  aforesaid,  \f>  be  recovered  likewise  by  such  means, 
within  such  time,  and  to  such  uses,  as  aforesaid. 
10  Gw.  8.        *  IV.  And  whereas  very  great  numbers  of  wild-fowl^ 
•  <  of  several  kinds,  are  destroyed  by  the  pernicious 

'  practice  of  driving  and  taking  them  with  hayes,  tun- 
^  nels,  and  other  nets,  in  the  fens,  lakes,  and  broad  wa- 
'  ters,  where  fowl  resort  in  the  moulting  time,  and  thai 
<  at  a  season  of  the  year  when  the  fowl  arc  sick,  and 
^  moulting  their  feathers,  and  tlie  flesh  unsavoury  and 
^  unwholesome,  \o  the  prejudice  of  those  that  buy  them, 
^  and  to  the  great  damage  and  decay  of  the  breed  of 
*  wild-fowl ;'    be  it  therefore  further  enacted  by  the 
No  person     authority  aforesaid,    That  if  any  person  or   persons 
shall  be-       whatsoever,  between  the  first  day  of  July  and  the  first 
and  1  Sept   day  of  September,  as  they  shall  yearly  happen,  shall  by 
^W  dT^k     ^**y^*l  tunnels,  or  other  nets,  drive  and  take  any  wild* 
&c.  by  duck,  teal,  widgeon,  or  any  other  fowl,  commonly  re- 

on^forfciuire  P"^^  water-fowl,  in  any  of  the  fens,  lakes,  broad  wa- 
of5s.  for  each  ters,  or  other  places  of  resort  for  wild-fowl  in  the  moult- 

W  uflolO  wl 

&c.  '  ^'^S  season,  such  person  or  persons,  who  shall  so  offend, 
and  thereof  shall  be  convicted  before  any  one  or  more 
of  her  majesty's  justices  of  the  peace  ^r  the  county 
where  such  offence  shall  be  committed,  by  the  oath  of 
one  or  more  credible  witness,  shall  for  every  wild  duck, 
teal,  or  other  water-fowl  so  taken,  as  aforesaid,  forfeit 
and  pay  the  sum  of  five  shillings ;  one  moiety  thereof  to 
be  paid  to  the  informer,  and  the  other  moiety  to  the 
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poor  of  the  parish  where  such  offence  shall  be  com-  A.  D.  iria 
mitted ;  the  same  to  be  levied  by  distress  and  sale  of 
the  offender's  goods,  by  ivarrant  under  the  hand  and 
seal  of  the  justice  and  justices  of  the  peace,  before  Tvbom 
the  offender  shall  be  convicted,  rendering  ^he  overplus^ 
if  any  be,  above  the  penalty  and  charge  of  distress  ;  and 
for  want  of  distress  the  offender  or  offenders  shall  be 
committed  to  the  house  of  correction  for  any  time  not 
exceeding  one  month,  nor  less  than  fourteen  days,  there 
to  be  whipped  and  kept  to  hard  labour  ;  and  the  justice 
OT  justices  of  the  peace,  before  whom  such  person  or 
persons  so  offending  shall  be  convicted,  shall  order  such 
hayes,  nets,  or  tunnels,  that  were  used  in  driving  and 
taking  the  said  wild-fowl,  as  aforesaid,  to  be  seized,  and 
immediately  destroyed,  in  the  presence  of  such  justice 
or  justices. 

■  ■■■■■  '  ■  ■ ■■  ■  I        ■    .     .1     I  ■    II  I  I 

9  ANN.    C.  S6.    A.D.   1710. 

AN  ACT  FOR  THE  BETTER  PRESEItVATIOX  AND  IM« 
PROVEMENT  OP  THE  FISHERY  WITHIN  THE  RIVER 
OF  THAMES,  AND  FOR  REGULATING  AND  GOVERN- 
ING THE  COMPANY  OF  FISHERMEN  OF  THE  8AIJI 
RIVER, 

<  Whereas  the  preservation  of  the  fishery  of  the  river 

<  of  Thames,  and  the  good  government  of  the  company 

*  of  fishermen  of  the  said  river,  are  not  only  highly  ne- 
^  cessary  for  furnishing  her  majesty's  subjects  inhabiting 
^  virithin  the  cities  of  London  and  Westminster,  and  the 

*  parts  adjacent,  with  good,  wholesome,  cheap,  and 
'  seasonable  fish,  but  likewise  advantigeous  to  her  ma- 
^  jesty,  and  the  trade  of  this  kingdom,  in  breeding  up 

<  able-bodied  sea-faring  men,  and  preventing  frauds 
^  committed  in  running  of  goods  and  merchandizes, 

*  whereby  the  revenues  of  the  crown  have  been  much 
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A.  p.  ino.  *  lessened  ;*  be  it  enacted  by  the  queen^s  mostexoeUaii 
majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  ih  this  pie- 
sent  parliament  assembled,  and  by  the  authority  of  the 
Court  of  as-  same,  That  from  and  after  the  tenth  day  of  June  one 
fistsnts  of    thousand  seven  hundred  and  eleven,  it  shall  and  may  be 

the  fisher-  .    '  "^ 

men's  com*  lawful  to  and  for  the  court  of  assistants  of  the  said  com- 

^*ake  by-      P*"^  ^^^  ^^^  ^™^  b^ingj  or  the  major  part  of  them  pre- 
laws to  be     sent,  to  make  such  by-laws  and  ordinances  for  the  good 
by^'he  court  ^^  *"d  government  of  the  said  company,  as  they  shall 
**f T*^*i"**°  think  fit,  so  as  the  same  be  always  first  approved  of,  or 
who  shall'    from  to  time  altered  or  amended  by  the  court  of  the 
**^**  yf*'ly  lord-mayor  and  aldermen  of  the  city  of  Londooi  and 
the  art  of      likewise  allowed  and  confirmed,  according  to  the  form 
and^'ix  war-  ^^  ^®  statute  in  that  behalf  made  and  provided ;  and 
dens  (the      that  from  and  after  the  said  tenth  day  of  June,  there 
of  London  to^^*"  ^  yearly  and  every  year  elected  and  chosen  by  the 
be  oae)and  next  court  of  lord-mayor  and  aldermen  to  be  held  after 
K.r      the  said  tenth  daj  of  June,  out  of  the  si.  wardens  of  the 
said  company  for  the  time  being,  to  be  nominated  by 
the  said  court  of  assistants,  one  fit  person  to  be  a  master 
of  the  said  art  or  mystery  of  fishermen  ;  and  also  out  of 
tM^elve  assistants  to  be  nominated,  as  aforesaid,  six  Gt 
persons  to  be  wardens  of  the  said  art  or  mystery, (whereof 
.    the  water-bailiff  of  the  city  of  London  for  the  time  beings 
shall  beone,)  and  in  like  manner,  out  of  sixty  of  the  com- 
monalty to  be  nominated  as  aforesaid,  thirty  fit  persons 
to  be  assistants  of  the  said  company ;  which  said  master, 
wardens,  and  assistants,  or  any  sixteen  of  them,  tc^ether 
with  three  of  the  said  wardens,  shall  be,  and  are  hereby 
constituted  the  court  of  assistants  of  the  said  company 
(^ourt  of  as-  for  the  time  being,  and  shall  meet  and  assemble  together 


"'wtthe'first^'^^™  ^*™^  ^^  ^"*^>  ^"  *^  ^"^  Thursday  in  every  calen* 
Thursday  in  dar  month  in  the  year,  in  the  hall  of  the  said  company, 

to  wgSlat"e^'^'^  order  to  form  the  said  court  of  assistants,  and  keep 
abuses,  &c.  the  same^  for  regulating  and  reforming  abuses  conunitted 
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in  the  said  fishery,  and  for  the  due  ordering  and  go-  a.  D.  i7to. 
vemance  of  the  said  company  ;  to  the  holding  of  which 
court  the  said  water-bailiff  shall  be  always  duly  sum- 
moned to  attend  ;  and  the  said  court  of  assistants,  or  theThey  shall 
major  part  of  them  present,  shall,  from  time  to  time,  caUg"^^"^^^* 
before  them  all  and  every  such  person  and  persons  as  and  cause 
shall  use  to  fish  or  drudge  within  the  limits  of  the  said  JS^J^  "e^^* 
fishery  as  common  fishermen  or  drudgermen,  and  cause  t^r^d^  Ice 
every  such  person  and  persons,  being  duly  qualified,  or 
having  served  on-board  her  majesty's  navy   for  the 
space  of  two  years,  to  have  his  or  their  name  or  names 
entered  and  registered  I&a  book  or  books  to  be  kept  by 
the  said  court  of  assistants  for  that  purpose,  together 
vrith  his  and  their  respective  places  of  abode,  and  the 
name  of  every  apprentice  dr  servant  belonging  to  him  or 
them,  in  using  the  trade  of  fishing  or  drudging  within 
the  said  limits ;  and  shall  likewise  cause  some  mark  of  Shall  cause 
distinction,  by  figure  or  otherwise,  to  be  placed  on  every  ™ Yon  every 
boat,  vessel,  and  craft,  which  shall,  after  the  said  tenth  ooit. 
day  of  June,  be  used  in  fishing  or  drudging  within  the 
limits  aforesaid  ;  which  said  figure  or  mark  of  distinc- 
tion shall  not  be  changed,  altered,  or  de&ced,  to  the 
end,  that  from  time  to  time,  and  at  all  times  hereafter, 
every  such  person  and  persons,  apprentice  and  servant, 
as  shall  offend,  contrary  to  the  meaning  oS  this  act,  may 
the  better  be  detected,  and  that  her  majesty,  her  heiis 
and  successors,  may  the  better  be  enabled  to  know  what 
number  of  able-bodied  seamen  the  said  company  can 
ftimish  for  publick  service ;  and  that  every  person  and  Every  per- 
persfws,  being  duly  sununoned  by  the  direction  of  the^j"^"  ^^^ 
said  court  of  assistants,  to  be  and  appear  before  them,  refusing  to 
in  order  to  be  entered  and  serve  on  board  her  majesty's  i^  sent  on 
navy,  who  shall,  without  lawful  cause,  refuse  «r  neglect ^o*>^^| 
to  appear,  according  to  the  tenor  of  such  suramoiis,abied&o]n 
shall  be  sent  on-board  her  nugesty's  navy,  ^DA  be  <ltt«^^^°|;^]^ 
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A,  D.  1710.  abled  from  fishing  on  the  said  rirer  of  Thames  for  the 

space  of  two  years. 
No  spawn,        H,  And  be  it  enacted  by  the  authority  aforesaid, 
killed  &c.     That  no  person  or  persons  whatsoeyer  shall,  from  and 

nor  fish       ^afier  the  said  tenth  day  of  June,  wilfully  kill,  or  expose 

caught  out  of  /. 

seasoB.        to  sale,  any  spawn,  fry,  or  brood  of  fish,  or  spatt  of 
oysters,  or  any  unsizeable,  small,  or  unwholesome  fish, 
or  catch,  kill,  or  destroy  any  fish  out  of  season,  or  ex- 
pose such  fish  to  sale,  or  wilfully  or  knowingly  buy,  har- 
bour, receive,  or  use  as  food  for  hogs,  or  otherwise,  any 
such  spawn,  fry,  brood  offish,  or  spatt  of  oysters^  un- 
sizeable,  small,  or  unwholesome  fish,  or  any  fish  caught 
out  of  season ;  on  pain  of  being  punbhed  as  herein-after 
Xo  salmon  to  is  menticmed  ;  and  that  salmon  fish,  which  are  become 
tween  Aug.  ▼^1*7  scarce  by  destroying  great  quantities  of  salmon 
24  and  Nov.  ^„^  salmon-kind  fish,  betwixt  the  twenty-fourth  day  of 
August  and  the  eleventh  day  of  November  in  every 
year,  when  they  are  out  of  season,  or  spawning,  may 
become  very  plentiful  and  common  in  the  said  fishery, 
as  they  were  formerly,  no  person  or  persons  whatsoever 
shall  presume  to  fish  for,  or  lake  and  wilfully  kill,  hurt, 
or  destroy,  any  salmon,  or  salmon-kind  fish  within  the 
said  limits,  at  any  time  or  times  betwixt  the  said  twenty- 
fourth  day  of  August  and  the  said  eleventh  day  of  No- 
vember in  any  year,  from  and  after  the  said  tenth  day 
The  lord-      of  June;  and  that  it  shall  an^  may  be  lawful  for  the 
may  o'rd^r*    ^^^  lord-mayor,  upon  application  to  him  by  the  said 
stakes  to  be  court  of  assistants,  to  order  and  direct  any  number  of 
river  to  pre-  ^l^^^^  to  be  driven  and  fixed  in  any  place  within  the 
serve  the  fry.  said    river,    betwixt    the    London-mark    stone  above 
Staines*bridge  and  London-bridge,  as  by  him  and  them 
shall  be  thought  most  convenient  for  preserving  the  fry, 
spawn,  and  brood  of  fish,  so  as  the  same  be  no  ways  pte^ 
judicial  to  the  navigation  of  the  said  river  ;  and  that  no 
person  or  persons  whatsoever  shall  presume,  without 
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lawful  authority,  to  remore,  loosen,  or  pluck  up  the  a.  D.  ino. 
same,  on  pain  of  being  punished  as  herein-after  is  men- 
tioned. ' 

III.  And,  to  the  intent  the  publick  may  be  served  No  fish  shall 
with  fish  cheap,  and  at  the  first  hand,  and  for  a  moxel\^^^^J^^^^ 
speedy  way  to  punish  ofienders,  who  daily  regrate  great  ^'*^^ii^  ^^* 
quantities  of  nnsizeable  and  unseasonable,  as  also  other  market,  &c. 
fish,  in  tad  at  the  market  of  Billingsgate,  be  it  there- ^^"^J^^^^^^^JJ^ 
jR>re  enacted  by  the  authority  aforesaid.  That  no  fish  said  market/ 
shall  be  sdd  more  than  once  within  the  said  market,  or^^^^^^^^ 
ivithin  one  hundred  and  fifty  yards  of  Billtngsgate-dock, 

to  which  all  sorts  of  fish  are  usually  imported ;  nor 
shall  any  person  or  persons,  other  than  free  fishmongers^ 
in  their  houses  and  shops,  situate  and  being  within  the 
distance  of  the  said  one  hundred  and  fifty  yards  of  the 
said  dock,  and  not  in  the  market  of  Billingsgate  afore- 
said, and  other  than  fishermen,  or  the  first  importers  of, 
or  persons  bringing  up  such  fish  to  the  said  market, 
their  wives,  apprentices,  factors,  or  servants  for  the  time 
being,  actually  hired  for  that  purpose,  presume  to  sell, 
or  expose  to  sale^  any  manner  of  fish  whatsoever  in  or  at 
the  said  market,  or  within  one  hundred  and  fifty  yards 
j)f  the  said  dock,  after  the  said  tenth  day  of  June,  on 
pain  of  being  punished  as  herein-after  is  mentioned. 

IV.  And  be  it  enacted  by  the  authmty  aforesaid.  Court  of  ai^; 
That  the  said  court  of  assistants  shall  yearly  and  every  p^y  30^ ,  p^r 
year,  by  even  and  equal  portions,  on  the  feast  days  of  *""""?  •9,f{j.* 

V.  ,-.*.,      ,  .  .  .  watcr-baihff. 

faster  and  Michaelmas,  pay  or  cause  to  be  paid  unto 
the  said  water-batli£P,  or  has  asrigns^  the  sum  of  thirty 
pounds,  free  from  all  taxes  and  other  incumbrances,  in 
lieu  and  satis&ction  of  such  ancient  fees  as  were 
due  to  him,  and  which  will  be  diminished  or  taken 
away  by  virtue  of  this  act,  except  the  granting  licences 
for  taking  fi^  in  their  several  seasons,  according  to 
custom,  the  benefit  whereof  is  hereby  intended  to  l3e 
continued  and  saved  unto  the  said  water-baiiifi*  for  the 
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A.  D.  1710.  time  beings  over  and  above  the  said  sum  of  thiity  ptnab 

per  annum. 
No  fish  to  be     V".  And,  for  the  further  preventing  forestalluig,  i» 
said  market  grating,  and  engrossing  fisb,  at  unseasonable  hours,  in 
&c  heture     the  market  of  Billiiuesgale,  be  it  fiiither  enacted  b? 

three  in  the     ,  ,      .        ^         . ,     _.  ^  m  '    ^    .  1.11 

morning       the  authority  aforesaid,  That  no  fish  whatsoever  mU 
!b  "\o^i-    ^  "^'^  ^  exposed  to  sale,  oft  board  or  on  sh<ve,  (vithin 
chaelmas  and  the  limits  of  the  said  market,  or  withia  one  hundred  sad 
Sai^o  "fifty  J*"**  ^^  the'said  dock,  as  aforc«aid,)bj  any  petm 
Lady-d<iy.     or  persons  whatsoever,  before  the  hoars  of  three  o'dod 
in  the  moraing  from  Lady »day  to  M ichaebnas,  and  be» 
fere  the  hours  of  five  o'clock  in  tise  mmiing  from  Mi- 
chaelmas  to  Lady-day,  and  so  animaily ;  and  that  the 
proper  officer  do  ring  the  bell  appointed  for  that  par- 
pose,  at  the  time  and  pbce  afisreaaidy  under  the  penal- 
ties to  be  inflicted  by  this  act. 
The  lord-  VI.  And  be  it  further  enacted*  by  the  anthorifyaibie- 

shaii  have     ^^^9  "^^^  ^^^  ixnd-mayor  and  .aldeimen  of  the  city  of 
power  to  de-  London,  or  any  one  of  them,  for  all  oflfences  comraittri 

term  ine  com-  -^  .^  ^ 

plaints,        within  the  jnrisdictioa  of  the  said  lord-mayor,  as  cob- 

servator  of  the  said  river*  of  Thames,  and  the  justices  of 

the  peace  of  the  respective  counties,  or  any  one  of  them, 

far  all  offences  committed  in  the  said,  limits,  and  (^ 

of  the  jurisdiction  of  the  said  conservator,  shall  bate 

full  power,  upon  view,  or  upon  complaint  made  to  them, 

or  any  one  of  them,  ia  examine,  hear  and  determiae,  by 

the  oath  of  any  peieon,  or  by  confession  of  the  part/ 

offending,  all  oorapfaistsaad  oifences  committed  agaioff 

v\d  impose   the  intent  o£  this  act,  and  apoa  conviction  of  such  ^« 

?endere"not  fencer,  to  impose  a  fine  upon  him  or  her,  propoK**' 

above  101.     able  to  the  oflfence  so  committed,  not  exiiediag  ^ 

than  6s.  to    ^nm  of  ten  pounds  nor  less  than  the  sum  of  five  sM* 

be  levied  by  ij^g,  ^o  be  hs vied  by  distress,  or  otherwise,  on  such  of- 

distress,  un-  ^  °  \  ^  '  /.  u  *«iif 

lest  paid  fender's  goods  and  chattels,  at  the  discretion  of  toe  ssm 
J^^iJj'y'lord.mayor,  aldermea,  or  justices,  or  any  one  of  th«»j 
given,  ts       unless  such  ofiender  shall  imnuAiataiy  pay  soch  fifl*>  ^ 
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gire  good  and  traffcient  security  to  such  macristrate  or  a.  D.  ino. 
magwtiBles  before  whom  be  or  she  shall  be  so  con-al>ide  the  or- 
▼icted,  to  stand  to  and  abide  such  order  as  shall  be  madesaid^counof 
by  the  court  of  conservancy  held  by  the  said  lord-^^"^*^^^^^* 
mayor,  as  conservator  as  aforesaid,  upon  such  con- 
viction  as   shall   be   made  by  the  said  lord-mayor 
and   aldermen,  or  any  one  of  them,    or  at  the  ge- 
neral quarter-sessions  by  the  justices  of  the  peace 
Jiolding  the  same,  upon  any  such  conviction  made  be- 
Ibte  them,  mr  any  one  of  them,  in  case  the  offender  shall 
think  fit  to  appeal  to  the  said  court  of  conservancy,  or 
to  the  said  quarter^sessions ;  and  in  case  no  distress  orif  nodistres?, 
diitrcBset  can  be  found,  the  offender  or  offenders  shall|^1,^^^;^f^^ 
be  sent  to  the  house  of  correction,  there  to  remain  with-the  house  of 
out  bail  or  mainprise,  and  to  b«  kept  to  hard  labour,  for^^f  ^^^ 


any  tune  not  eatceeding  twd  months  ;  and  that  all  and^^onths. 

mgular  the  forfeitures  and  penalties  arising  by  this  pre- 

aent  act,  for  any  oAeaces  contrary  thereunto,  committed 

-within  the  jurisdiction  of  ihe  said  conservator,  shall, 

from  time  to  time,  be  paid,  the  one  moiety  to  the  in* 

fimner,  the  other  moiety  unto  the  said  lord-mayor,  as 

conservator  of  the  said  river  of  Thames;  and  that  all 

ibe  forfeitures  and  penalties  arising  by  this  present  act, 

for  any  oflfeaces  contrary  thereunto,  committed  out  of 

tke  jurisdiction  of  the  said  conservator,  shall  from  time 

to  time  be  paid,  the  one  moiety  to  the  poor  of  the  pa-gow  the  foib 

riah  Tvhere  auch  offence  «hall  be  committed,  and  thef^^^^*  ^^^ 

'  be  appbed. 

otber  moiety  to  such  person  who  shall  proeecute  the  said 
offender. 

VII.  Saving  always  to  the  queen's  most  excellent  ma-g^^yiog  to 
jesty,  herkeirsandfluccessors,  and  all  bodies  politick  or^  ^fi°' 
corporate,  and  to  the  high  court  of  admiralty,  and  theforfeitures/ ' 
coon  of  conservancy,  and  all  other  courts  and  persons,^^ 
aH  lines,  forfeitures,  penalties,  amerciaments,  and  wreck 
of  sea,  wkichof  right  have  been  reserved,  and  become 
iloe  and  payable  to  the  said  courts  and  persons  respee- 
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A.  D.  1710.  lively,  for  and  in  respect  of  the  said  fishery  or  drodgingy 
or  otherwise,  and  all  rights,  titles,  estates,  jurisdictionsy 
privileges,  franchises,  or  demands  whatsoever,  in  as  full 
and  ample  manner  as  the  same  were  or  have  been  before 
the  making  of  this  act. 
This  act  shall     VIII.  Provided  always,  and  be  it  enacted  by  the  a«- 
SKX^.^'^'thority  aforesaid,  That  this  act,  or  any  thing  hercia 
contained,  shall  not  extend,  or  be  construed  to  extend, 
to  prejudice  or  derogate  from  tiie  rights,  privileges,  or 
authorities  of  the  city  of  London,  exercised  by  the 
lord-mayor  of  the  said  city  for  the  time  being,  as  con- 
servator of  the  said  river  of  Thames,  and  waters  of 
Med  way,  or  elsewhere,  or  any  of  the  rights  of  the  ad- 
miralties or  vice*admiralties  of  Kent  or  Essex,  or  the 
piscaries  or  fishings  belonging  or  appertaining  to  the  said 
city  of  liondon,  or  any  other  city  or  town  corporate^  <Mr 
any  lords  of  manors,  proprietors,  owners,  or  occupiers 
of  any  rivers,  creeks,  streams,  or  fisheries,  adjacent  to 
or  within  any  part  of  the  said  limits,  or  to  the  rights  of 
any  other  person  or  persons  within  the  limits  itforesaid. 
Nor  shall  it       IX.  Provided  always,  that  nothing  in  this  action- 
fishermen     Gained  shall  extend,  or  be  construed  to  extend,  to  any 
who  dwell  infisbermen  or  drudgermen,  who  now  do  or  shall  hete^ 
Pons"il^*    after  inhabit  or  dwell  in  any  of  the  Cinque  Ports,  or 
Chester,  &c.  their  members,  or  in  the  city  of  Rochester,  or  towns  or 
places  of  Strood,  Chatham,  Finsbury,  Gillingham,  Mil- 
ton,  Queenborough,  Fevershara,  Whitstaple,  or  the 
places  adjacent ;  but  that  such  fishermen  and  drudger- 
men shall  and  may  use  and  exercise  their  trades  of 
fishing  and  drudging,  and  selling,  in  as  full  and  ample  a 
'  manner  as  they  have  heretofore  lawfully  done,  to  all 
intents  and  purposes,  as  if  this  act  had  never  been 
•   made. 
It  shall  be        X,  And  be  it  further  enacted  by  the  authority  afoie- 

wlbhc  Mt  •    ^**^'  "^^^^  ^^^^  *^*  ^^^  ^  deemed  and  taken  to  be  and 
and  if  an  ac-  is  hereby  declared  to  be  a  public  act  of  parliament,  of 
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"which  all  judges,  justices,  and  other  persons  are  to  take  A.D.  i7to> 
notice;  and  in  case  any  action,  bill,  plaint,  suit  or  in-||°^'  ^^'  ^ 
formation  shall  be  commenced  (x  prosecuted  against  defendant 
any  person  or  persons  for  what  he  or  thej  shall  do  in  Se^genwll 
pursuance  or  by  virtue  of  this  act,  such  person  and  issue,  &c. 
parson  shall  and  may  plead  the  general  issue,  and  give^^^^|!  ^^  ^^ 
this  act,  and  the  special  matter  in  evidence ;  and  thecosts. 
defendant  or  defendants  shall,  in  case  the  plaintiff  be 
nonsuited,  or  discontinue  his  action,  or  that  a  judgment 
upon  a. demurrer,  or  a  verdict  pass  against  the  plaintiff, 
recover  his  or  their  full  costs  of  suit,  for  ivhich  the  said 
defendant  or  defendants  shall  have  the  like  remedy  as  in 
such  cases  where  costs  by  the  laws  of  this  realm  are 
given  to  defendants. 

XL  Saving  also  unto  Margaret  Cage,  widow,  herSaving  to 
executors,  administrators,  and  assigns,  out  of  all  ™<)iii^c^her 
arising  to  the  said  company  by  this  act,  and  the  other  annuity  for 
profits  and  income  of  the  said  company,  one  annuity 
granted  unto  her  under  the  common  seal  of  the  said 
coQipany  for  her  life,  and  all  arrears  thereof,  with  in- 
terest. 


1  GEO.  1.  ST.  2.  c.  18.  A.  D.  1714.  A.D.  1714. 

■       'It 

AN  ACT  FOR  THE  BETTBR  FREVENTING  FRESH  FISH 
TAKEN  BY  FOREIGNERS  BEING  IMPORTED  INTO  THIS 
ILINGDOM;  and  for  the  JPRESERVATION  OF  THE 
FRY  OF  fish;  and  FOR  THE  GIVING  LEAVE  TO 
IMPORT  LOBSTERS  AND  TURRETS  IN  FOREIGIT  BOT- 
TOMS ;  AND  FOR  THE  BETTER  PRESERVATION  OF 
SALMON  WITHIN  SEVERAL  RIVERS  IN  THAT  FART 
OF  THIS  KINGDOM  CALLED  ENGLAND. 

^  I.  Whereas,  notwithstanding  the  many  good 'laws  16  Car.2r.7. 

<  made  for  the  preservation  and  improvement  of  the 
^  fishery  in  that  part  of  this  kingdom  called  England, 

<  particularly  an  act  of  parliament  made  in  the  fifteenth 
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year  of  the  rdgfi  of  hb  late  majesty  King  Charies  (be 
Second,  intituled,  ^^  an  act  for  the  encouragement  of 
trade,'*   and  one  other  act  made  in  the  eightmith 
year  of  the  reign  of  his  said  late  majesty,  intituled, 
<  an   act  against  importing  cattle  from  Ireland,  and 
other  parts  beyond  the  seas,  and  fish  taken  by  fo- 
reigners,** many  evasions  have  of  late  years  been  iiH 
vented  and  practised,  whereby  that  useful  design  baft 
been  very  much  obstructed,  and  more  especially  by 
the  fraudulent  practices  of  divers  persons  trading  in 
English  smacks,  and  other  vessels,  who,  when  they  are 
off  at  sea,  buy  great  quantities  offish  caught  by  foreign- 
ers,  and  import  and  market  the  same  in  this  ku^« 
dom,  to  the  great  discouragement  and  impoverishmfnt 
of  his  majesty's  subjects,  and  manifest  detriment  of  the 
fishery  and  navigatimi ;'  for  remedy  whereof,  be  it 
enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  the  commons,  in  this  present  parliament 
No  fish  taken  asgembled,  and  by  the  authority  of  the  same,  Thatfiom 

bv  foreigners      ,     ,.        ,  , 

•hall  be  im-  and  after  the  twenty -ninth  day  of  September,  one  thon- 
fhis  kine^  sand  seven  hundred  and  fifteen,  no  herring,  cod,  pil- 
dom.  chards,  salmon,  or  ling,  fresh  or  salted,  dried  or  bloated, 

nor  any  gHII,  mackarel,  whiting,  haddock,  sprats,  coal^ 
fish,  gull-fish,  congers,  nor  any  sort  of  flat-fish,  nor  any 
other  sort  of  fresh  fish  whatsoever,  shall  be  imported 
into,  sold  or  exposed  to  sale,  in  that  part  of  this  king- 
dom called  England,  which  shall  be  taken  by,  bougbt 
of,  or  received  from  any  foreigner  or  foreigners,  or  out 
of  any  stranger  or  stranger's  bottom,  except  protestant 
•      strangers  inhabiting  within  this  kingdom,  nor  shall  any 
person  or  persons  give  or  exchange  any  goods  or  other 
things  in  exchange  for  any  sort  <^  fish  so  taken  as 
aforesaid. 
Xvcry  mas-       II.  And  be  it  further  enacted,  That  every  master  or 
aoy  sm^k,   cwomander,  for  the  time  being,  of  any  smack,  boy. 
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yager,  boat,  ship,  or  other  vessel,  in  which  any  fish  a.  D.  irj4. 
shall  be  imported  or  brought  to  shore,  contrary  to  the&c.  m  which 
true  intent  and  meaning  of  this  act,  being  thereof  Jaw-S^^,5JirJ^^ 
fully  convicted  upon  his  appearance,  or  default  made ^^^^l*^^'^"^ 

rt       J  u  r  .       .  .       .        «0l.  to  be 

alter  due  summons^  betore  oi^e  or  more  justice  ot  justices  levied  by 
of  the  peaec  of  the  county,  city,  or  place  ivbere  the  cf.<ii«tresi 
fender  shall  reside  or  be  founds  by  the  oath  of  twot>r 
more  credible  witnesses,  which  oath  such  justice  or 
justices  are  hereby  impowered  and  required  to  admi- 
nister, shall  forfeit  for  every  ofience  the  sum  of  twenty 
pounds  of  lawful  money  of  Great  Britain,  to  be  levied 
by  distress  and  sale  of  the  offender*s  goods  and  chattels, 
by  warrant  under  the  hand  and  seal,  or  bands  and  seals^ 
of  such  justice  or  justices,  rendering  to  the  party  the 
overplus,  if  any  be ;  and  in  de&ult  of  payment  of  the  ^^  '"^^ 
said  twenty  pounds,  or  sufficient  distress,  the  same  jus*  months  tm- 
lice  or  justices  shall  commit  every  such  offender  to  the  pnwnnient^ 
common  gaol  of  such  county,  city,  or  place,  there  to 
suffer  imprisooment  during  the  space  of  twelve  months. 

Ill,  Provided,  That  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  prevent  the  im- 
porting, buying,  or  exposing  to  sale  any  eels,  stock-fish, 
anchovies,  sturgeon,  botarge,  or  cavear, 

<  IV.  And  whereas  of  late  years  the  breed  and  fry  of  Meshes  of 
^  sea-fish  has  been  greatly  prejudiced  and  destroyed  by  {J,^^^^^^ 

*  the  using  of  nets  of  too  small  size  or  mesh,  and  by  and  an  half 

*  other   illt^al    and   unwarrantable    practices;'  be  iti^'^^. 
enacted  by  the  authority  aforesaid.  That  from  and  after 
the  twenty-fifth  day  of  September,  one  thousand  seven 
hundred  and  sixteen,  if  any  person'  or  persons  shall  use 

at  sea,  upon  the  coast  of  that  part  of  Great  Britain 
caUed  England,  any  traul-net,  drag-net,  or  set-net 
whatsoever,  for  the  catching  of  any  kind  of  fish  (except 
heirings,  pilchards,  sprats,  or  lavidnian)  which  bath 
any  mesh  or  moke  of  less  size  than  three  inches  and  an 
half  at  lean  from  knot  to  knot,  or  which  hath  anv  false 
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A.  D.  1714.  or  double  bottona,  c^  or  i>ouc1i,  or  sliaU  put  any  net  or 
Xorshall  any  nets,  tbough  of  legal  sice  or  mcsb,  upon  or  behind  the 
c^legaufze,  Others,  in  order  to  catch  and  destroy  the  small  fish  which 
be  put  behind  ^^l  J  have  passed  through  any  single  net  of  three 
inches  and  half  mesh,  all  and  e^erj  sacli  person  and 
persons  so  offending  shall  forfeit  all  and  singular  such 
net  or  nets,  so  used   contrary  to  the  true  intent  ami 
meauing  hereof,  and  also  for  eyery  such  offence  the  ram 
on  penalty  ofof  twenty  pounds  of  lawful  money  of  Great  Britain,  to 
thereof  "^M    ^  reooTered  and  levied  in  such  manner  and  fonn  as  the 
sol.  penalty  above  inflicted  upon  the  master  of  any  vessel, 

wherein  fish  shall  be  imported  contrary  to  this  act,  is 
above  directed  to  be  recovered  and  levied ;  and  in  d^ 
fiuiH  of  payment  of  the  said  twenty  pounds,  or  of  suffi* 
cient  distress,  the  offender  to  be  imprisoned  in  like  man- 
ner, during  the  space  of  twelve  months. 
One  moiety       V,  And  it  is  hereby  further  enacted.  That  all  poial'* 
former'^he    ^^^  ^^^  forfeitures  mentioned  in  this  act,  except  nets  of 
otiier  to  the  ill^l  or  false  bottoms,  cods  or  pouches,  as  aforesaid, 
'  (all  necessary  charges  for  the  recovery  thereof  being  first 

deducted)  shall  be  distributed  and  disposed  of  io  man* 
ner  following,  (that  is  to  say,)  one  moiety  thereof  to  the 
informer,  and  the  other  moiety  thereof  to  the  poor  of  the 
parish  wlkere  such  offence  shall  be  committed* 

in^alneis        y],  And  it  is  hereby  furtker  enacted  and  provided, 
tobeburiit.    _,,         _  ...       ,  ,     u 

Ihat  where  any  illegal  nets  of  less  mesh  or  moke  than 

three  inclies  and  half  at  least  from  knot  to  knot,  or  of 
lalse  or  double  bottom,  cod  or  pouch,  shall  he  proved, 
as  aforesaid,  to  have  been  forfeited,  such  net  or  nets  shall) 
by  warrant  of  such  justice  or  justices,  be  publiciy 
burnt. 
Fcpalty  of        «  VII.  And.  for  the  further  preservation  of  the  said 
stcaKh.  '  fryoffish,'  be  it  enacted  by  the  authority  aforesaid, 
See  99  Geo,2.  That  if  any  person  or  persms  shall,  at  any  time  aftw  ^ 
twenty-ninth  day  of  September,  one  thousand  screa  hun- 
dred and  fifteen,  bring  to  shore  in  that  part  ofGrcal 
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Briuin  called  England,  sell,  offer  or  expose  to  sale,  or  A,  D.  1714. 
sball  exchange  for  any  other  goods,  matter,  or  thing, 
an  J  unsizeable  fish,  that  is  to  say,  bret,  turbet,  brill, 
or  pearl,  codlin,  whiting,  mullet,  bass,  plaice,  soles, 
or  flounders,  which  shall  not  be  of  the  sef^ral  lengths 
or  sizes  following,  from  the  eyes  to  the  utmost  extent 
ofthetaO,  (viz.)  every  bret  or  turbet,  sixteen  inches; 
every  brill  or  pearl,  fourteen  inches ;  every  codlin, 
twelve  inches  ;  every  whiting,  six  inches  ;  every  bass 
and  mullet,  twelve  inches  ;  every  sole,  eight  inches ; 
every  plaice  or  dab,  eight  inches ;  and  every  flounder, 
seven  inches  ;  all  and  '^very  person  and  persons  so  of- 
fending, shall  for  every  such  offence  forfeit  all  and 
every  such  unsizeable  fish  so  brought  on  shore,  sold^ 
oflTered,  or  exposed  to  sale,  or  exchanged,  as  aforesaid^ 
to  the  poor  of  the  parish  or  place  where  such  offence 
shall  be  committed,  and  also  shall,  for  every  such  of-^ 
fence,  forfeit  and  pay  the  sum  of  twenty  shillings  of 
lawful  money  of  Great  Britain,  one  moiety  thereof  to 
the  informer,  and  the  other  moiety  thereof  to  the  poor 
of  the  parish  or  place  where  the  offence  shall  be  com- 
mitted, and  to  be  levied  and  recovered  as  other  penalties 
by  this  act  inflicted  are  directed,  to  be  levied  and  reco- 
vered; and  in  default  of  payment  of  the  said  forfeiture, 
or  of  sufficient  distress  for  satisfaction  thereof,  the  of- 
fender shall,  by  warrant  of  one  or  more  justice  or  jus- 
tices of  the  peace,  be  sent  to  the  next  house  or  houses  of 
correction,  or  other  common  gaol  or  prison  of  any 
county,  city,  town  or  place,  where  such  offence  shall  be 
committed,  there  to  be  severely  whipped,  and  kept  to 
hard  labour  for  the  space  of  six  days,  and  not  longer 
than  fourteen  days. 

VIII.  Provided  always.  That  where  any  person  shall 
ftufFer  imprisonnleM  putsuant  to  this  act,  for  any  offence 
contrary  hereunto,'  in  default  of  paymt^nt  of,  or  sufficient 
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A.  D.  1714.  distress  for  any  peaaltjr  hereby  imposed  i  sach  person 
shall  not  be  liable  afterwaids  to  pay  such  penahy. 

IX.  Provided  also.  That  no  person  shall  snflfer  any 
punishment  for  any  offence  committed  against  this  act, 
unless  the  prQf»ecuttOQ  for  the  same  be  commenced  with* 
in  one  month  aflsr  such  offence  committed  ;  any  thing 
herein  contained  to  the  contrary  notwithstanding^ 

<  X.  And  whereas  by  an  act  made  in  the  tenth  and 

<  eleventh  years  of  King  William  the  Third,  intituled, 
^^  an  act  for  making  Billingsgate  a  free  market  for 
'  sale  offish/'  the  importation  of  lobsters  andturbets 

<  in  foreign  vessels  is  prohibited  :  and  whereas  the  said 

*  prohibition   has   made   lobsters  and    turbets  much 

^  dearer  than  they  were  before  the  passing  of  (be  said 

^  act  ;*  for  remedy  whereof,  and  for  the  better  supplying 

this  kingdom  with  lobsters  and  turbets  at  reascmabie 

rates,  be  it  further  enacted  by  the  authority  aforesud, 

Lobsters  andjhat  it  shall  and  may  be  lawful  to  and  for  any  person 
turbets  may      ,    ^  „   /     .  ,*..,*.     i    ^    • 

be  imported  whatsoever,  as  well  foreigners  as  British,  freely  to  im- 
hll^e*C^*P°'^»  bring  into,  and  sell  in  the  kingdom  of  Great  Bri- 
before  the     tain,  in  any  ship  or  vessel  whatsoever,  any  quantity  of 
w!s.^e%V  l^b^^J^s  ^^  turbets,  whether  ihey  be  of  foreign  or  British 
catching,  in  the  same  manner  they  might  have  done  be* 
fore  the  said  recited  act  of  the  tenth  and  eleventh  years 
of  the  reign  of  his  late  majesty  King  William  was  made; 
any  thing  in  the  said  act,  or  any  other  act  since  made, 
or  usage  to  the  contrary  thereof,  in  any  wise  notwith- 
standing. 

*  XI.  And  wliereas  in  an  act  of  parliament,  passed  m 

*  the  fourth  and  fifth  years  of  the  reign  of  her  late  majeriy 
'  Qttei^n   Anne,  intituled,    «  an  act  for  the  hiciease 

<  and  better  preservation  of  salmon,  and  other  fish  lo 
^  the  rivers  within  the  counties  of  Southampton  and 
«  Wilts,*'  there  is  contained  a  clause  whereby  it « 

<  enacted,  that  no  person  or  persons  (not  being  d^J 
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<  qualified)  should  thereafter  kill,  destroy,  or  wilfiilly  A.D.  1714. 

<  hurt  any  salmon*  or  saImon*kind,  or  any  other  fish ; 
'  and  that  neither  they,  nor  any  other  person  or  persons 

*  whatsoever,  should  or  might,  at  arty  time  or  times 
'  after  the  thirtieth  day  of  Jane,  which  should  be  in  the 
^  year  of  our  Lord  one  thousand  seven  hundred  and 
^  six,  take,  kill  or  destroy  any  salmon,  salmon*peaI,  or 
^  salmon-kiftd,  by  hawks,  racks,  gins,  nets,  angles,  or 

*  other  devices  whatsoever,  until  after  the  eleventh  day 

*  of  November  in  every  year,  or  offer  to  sale  any  of  the 
^  (Aid  fish  so  taken,  under  the  pains,  penalties,  for- 
^  feitures,   and   imprisonments   in  the  said  act  men* 

<  tioned ;'   be   it  enacted  'by  the  authority  aforesaid, 

That  the  said  clause,  so  far  as  the  same  doth  and  may  clause  in  4 
concern  the  respective  owners  and  proprietors  of  thCg^^^""'/'. 
fishery  and  fishing  in  the  respective  rivers  in  the  said  so  far  as  re- 
act mentioned,  and  every  other  person  and  persons  ^n- J|y^*gJ^^^^ 
titled  to  fish  in  the  same,  and  every  of  them,  and  histhcii^^heriea 
and  their  respective  servants  and  agents,  and  every  of„jent'Ioncd. 
them,  shall  be  and  is  hereby  repealed,  and  be  deemed 
and  taken  to  be  hereby  repealed. 

XII.  And  it  is  hereby  enacted  by  the  authority  afore*  After  Not. 
said.  That  it  shall  and  may  be  lawful  for  such  omiers,  V'  *^3^»  ^*^* 

.  .  Aug.  1,  m 

proprietors  and  persons,  and  his  and  their  servants  and  every  year, 
agents,  and  every  or  any  of  them,  at  any  time  or  times  ^^jjj*j^^°*^^ 
hereafter,  from  the  eleventh  day  of  November,  which  sai(non,&c. 
shall  be  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifteen,  until  the  first  day  of  August  in^ 
every  year,  to  take,  kill,  or  destroy  any  salmon,  saimon- 
peal,  or  salmon«>kind,  or  ofier  to  sale  any  of  the  said  fish 
so  taken  between  the  times  aforesaid. 

XIIL  Provided,  and  it  is  hereby  enacted  by  the  au«No  sueh 
thority  aforesaid,  That  no  such  owner,  proprietor,  or®?^"*^^^^*^^ 
person  aforesaid,  or  any  of  his  or  their  servants  or  agents,  17 16,  til? 
shall  or  may  at  any  time  or  times  after  the  first  day  of  Aa«  towlnt^or^^k* 
^ust^  which  shall  be  in  the  year  of  our  Lord  onetiiousaad  any  year  be* 
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A.  D.  1714.  scv^n  hundred  and  sixteen,  and  between  that  day  and 
tween  those  the  twelfth  day  of  November  then  next  foUowiiif «  or  at 

days  take 

any  salmon,  Any  ^^^^^  OX  times  then  after,  between  the  first  day  of 

^^  August  and  the  twelftl\.day  of  November  in  any  year, 

take,  kill,  or  destroy,  or  wilfully  hurt  any  salmoo, 
salmon-peal,  or  salmon-kind,  by  hawks,  racks,  gias, 
nets,  angles,  or  other  devices  whatsoever,  or  offer  to  sale 
Biny  of  the  said  fish  so  taken,  under  the  like  pains,  pe- 
nalties, forfeitures,  and  imprisonments,  as  are  mentioned 
and  contained  in  the  said  recited  act. 

^  XIV.  And  whereas  the  several  acts  q[  parliament 

^  heretofore  made  for  the  preservation  of  fishing  within 

^  the  rivers  of  this  realm  have  hitherto  proved  ineffise- 

*  tual  in  respect  to  the  rivers  Severn,  Dee,  Wye,  Teame, 

Were,  Tees,  Ribble,  Mersey,  Dun,  Air,  Ouse,  Swaile, 

<  Cakler,  Wharf,  Eure,  Darwent,  and  Trent,  for  want 

<  of  a  due  encouragement  to  be  given  to  such  pertoiis 
^  who  would  discover  the  many  illegal  practices-  and 
^  abuses  done  therein,  and  by  reason  of  the  dilatorineaa 

<  and  cxpensiveness  of  the  suits  and  proceedings  di- 
^  rected  by  the  said  acts  for  punishing  such  abuser ;' 
wherefore  for  remedy  thereof,  and  for  the  better  securing 
the  spawn,  fry,  and  young  breed  of  salmon  in  tbe  said 
rivers,  be  it  further  enacted  by  the  authority  aforesaid, 

Be8tr<»yu)g    That  if  any  person  or  persons  whatsoever  shall,  at  amy 

«lm*Mi  inthc^i"*^  hereafter,  lay  or  draw  any  kind  of  nets,  engines,  or 

rivers  8e-      devices,  or  wilfully  do  or  commit,  or  cause  to  be  done 

^  *      '    pr  committed,  any  other  act  whatsoever  in  the  said  riveis, 

or  in  any  of  them,  whereby  tbe  spawn,  or  small  fry  of 

lalmon  therein,  or  any  fciepper  or  shedder  salmons,  tx 

'  any  salmon  not  beii^  in  length  eighteen  mcbes  or  more, 

from  the  eye  to  the  extent  of  the  middle  of  the  tail,  shall 

be  taken  and  killed,  or  destroyed,  or  shall  hereafter 

and  taking    ^^^<^i  «^«ct,  or  set  any  bank,  dara^  hedge,  or  stank,  net 

w'l^JJ^^oir  nets  cross  tl|e  said  rivers,  or  any  part  thereof,  whereby 

^^  '  tbe  uJmm  tiieveiii  may  ba  takrai  w  IdadomA  tea 
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pMsingor  going  npthe  said  riren  to  spawn,  or  shall  at  A.T>;i7i4. 
an  J  time  hereafter,  between  the  last  day  of  Jul  j  and  the  between  the 
twelfth  day  of  November  for  ever,  by  or  with  any  net,  S  NW^'fs. 
derice,  engine,  ways,  or  means  whatsoever,  take,  kill,  ^*^^^  ^"y 
destroy,  or  wilfully  hurt  any  salmon  of  any  kind  or  size^han^are^i/' 
whatsoever  in  the  said  rivers,,  or  shall  at  any  time  after  ^^^^^  ^^ 
tlie  said  twelfth  day  of  November  fish  there  for  salmon  and  so  Car.  2. 
with  any  other  net  or  nets  than  what  is  or  are  allowed  of tlfeoffender 
by  art  act  of  pariiament  made  in  the  first  year  of  the  ^^^1*  forfeit 
reign  of  Queen  Eluabeth,  intituled,  *  an  act  for  pre- Kslfrnd 

*  aervation  of  spawn  and  fry  of  fish  ;'  and  by  another  "^^•  5  ^  !>« 
ai5t  made  in  the  thirtieth  year  of  the  reign  of  our  late  tress;       '^ 
sovereign    lord   King  Charles    the  Second,  intituled, 

^  an    act  for  the  preservation  of  fishing  in  the  river 

*  Severn  \  every  person  so  offending  in  any  of  the  said 
cases,  who  shall  be  convicted  thereof  before  any  justice 
or  justices  of  peace  of  the  county  wherein  the  said  <rf'- 
fence  shall  be  committed,  either  upon*  view  of  soeh 
justice  or  justices,  by  confession  of  such  offender^  or  by 
one  or  more  x^rediblc  witness  or  witnesses  upon  oath 
(which  oath  every  such  justice  of  peace  ishereby  im- 
powered  to  administer)  slmll  forfeit  the  sum  of  five 
pdunds  for  every  such  ofibnce,  besides  the  fish  so  taken, 
and  the  nets,  engtnea  and  devices  used  in  doing  or  com* 
mitting  the  same  ;  one  moiety  of  the  said  sum  to  be  paid 
to  the  informer  or  informers,  and  ilie  other  moiety 
thereof  to  the  poor  of  the  parish  where  the  said  ofience 
shdl  be  committed  ;  to  be  levied  by  distr^s  and  sale  of 
the  ofender's  goods  and  chattels,  by  warrant  under  the 
hand  and  seat  of  the  justice  or  justices  of  the  peace'  be^ 
fore  whom  he  shall  be  convicted,  as  aforesaid,  rendering  ' 
the  over[rfuf{,  if  any  be,  over  and  above  the  charges  of 

th^  distress,  to  the  person  so  distrained  ;  and  for  want  of  ^d  for  want 
sochdistfesB  the  offender  shall  be  coiMiStted  to  the  house  ^(^i^j^i^t^  to 
of  correction,  or  <  other  county  gaol  oir  prison,  for  any  the  house  of 

_.  ,  -  •        .«  correction, 

tine   not  exceedmg  three  flnntht  nor  less  than  one  ^^c.  and  tb« 


**^  APPENDIX. 

A.  D.  ITU,  month,  there  to  be  kept  to  hard  labear,  and  safer  saeh 

b^  dli^j^,'**''*'  *^'P**'*^  punishment  as  the  said  justice  or  joslioes. 
Upon  consideration  of  the  circunstaBoes  of  such  otteacty 
shall  think  fit ;  and  the  said  justice  or  justices  of  the 
peace,  before  whom  the  person  so  offending  shall  be 
convicted,  shall  order  such  nets,  engines  and  devices, 
made  use  of  in  taking  such  fish,  to  be  seized  aild  imme- 
diately cut  in  pieces,  or  otherwise  destroyed  in  bis  or 
A^iSSu  *''*^  Fesence,  and  shal}  also  cause  such  banks,  dua, 
«^e  hedges  ot  stanks,  made  or  erected  across  the  said  rivw» 

Uie'Kler.**'  ^  <I««uoli4hcd  and  remored  at  the  chaiges  of  such  of- 
/inder,  such  charges  if  not  paid  down  on  coovictton,  to 
lie  levied  in  the  same  manner  as  the  said  sum  rf  five 
pounds  is  appointed  to  be  levied.  (AUeredby  23  Geo. 
2.  c.  26.  ».  'r.) 

'  XV.  And  whereas  several  fishmongers  of  Loodoo, 

<  a^d  Ather  cities  and  towns,  by  themselves,  or  their 

*  «gents,  frequently  buy  and  contract  with  the  fishermen 

<  Ubing  the  said  rivers  of  Severn,  Dee,  Wye,  Teame, 

*  Were,  Tees,  llibblc,  Mersey,  Dun,  Air,  Ouae,  SwaUe, 

*  Calder,  Wharf,  Kure,  Darwent,  and  Trent,  or  others 

*  empl^  ed  by  ihcm,  for  geeat  quantities  of  aahnon  to 

*  i>e  .taken  Jn  the  said  rivers,  which  gives  great  encoa- 

*  ragement  to  the  jtaking  salmon  there  of  uasiaeable 

*  lengths,  and  at  unseasonable  times  ?'  be  it  therefore 

£nter«.„J»***f'*='"^*«J.  '^^  »^  such  «amoa  shaU  besentto 
the  said  ri-    -LiOndon  to  such  fishmongers,  pt  tiieir  agents,  ithat  shall 

ZXJ.  a„T''"«''  ^«"  *^^°  "«  P^-'d*  «ch  fish ;  and  every  peooa 

i'fcx***  r"^'  '^"^ff'  <"  «="<!'"«  "7  such  sahnon  of  less 
pounds  **'5'»*  ''•a"  six  pounds,  who  shaU  be  convicted  tfaeicof 
foS «  ••' '"  """"^  ^  aforesaid.  shaU  forfeit  the  sum  of  five 
ptwnds  for  every  such  offence,  besides  the  fish  ao  to  be 
bought  and  sold ;  one  moiety  of  the  said  sum  and  fish  to 
be  paid  and  distributed  to  the  informer  or  informers,and 
the  other  nioidy  thereof  to  the  poor  of  the  parish  whei« 
•uch  oAmce  «haU  i>e  conunltted  ;  the  said  sum,  if  m^ 
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upon  conviction,  to  be  levied  by  distress  and  sale  a.  D.  1714. 
of  the  offender's  goods  and  chattels,  by  warrant  under  to  be  levied 
the  hand  and  seal  of  the  j  ustice  or  justices  of  peace,  be-  a^d  fo/ walit, 
fore  whom  he  shall  be  convicted,  as  aforesaid,  rendering  ^°.^®f 9?"" 

1  I         ./•  I  It  ^       t  ~,iaitied  for 

the  overplus,  if  any  be,  over  and  above  the  charges  ofs  months. 
such  distress,  to  the  owner ;  and  in  default  of  sutlicient 
distress^  the  offiioder  shall  be  committed  by  such  justice 
or  justices  to  the  house  of  correction,  or  other  county 
gaol  or  prison^  there  to  be  kept  to  hard  labour  for  the 
^Kice  4>f  three  months,  unless  the  said  forfeiture  shall  foe 
Ia  the  mean  time  paid. 

XVI.  Provided^  Th&t  where  any  offender  in  the  saidoffcnders 
rivers^  or  in  any  of  them,  shall  be  punished  by  force  |^j"^^^.*j^j,Jj( 
of  this  act,  he  shall  not  be  prosecuted,  nor  incur  the  not  incur  the 
peoaky  of  any  other  law  or  statute  for  the  same  of- ^y  other 
fence.  ^^^• 

XVII.  Provided  also,  and  it  is  hereby  enacted,  That  Appeal- 
all  persooe  who  shall  think  themselves  aggrieved  by  any 
judgment  of  any  justice  or  justices  of  the  peace,  in  any 

of  the  cases  aforesaid,  may  appeal  to  the  justices  of  the 
peace  of  the  county,  city,  or  place  where  such  judgment 
shall  be  given,  at  their  next  general  quarter  sessions,  who 
are  hereby  impoweied  to  hear  and  finally  determine  the 
same. 

XVili.  Provided,  That  this  act,  or  any  thing  herein  The  twners 
contained,  shall  not  extend,  or  be  construed  to  extend  ,*to  y^ears  and 
any  aacient  wears  or  locks  upon  any  rivers :  but  that  it^^^i'^^  '"'*y  ^^ 

-       ,  .  pair  them, 

shall  and  may  be  lawful  for  the  proprietors  or  owners  ^c 
thereof  to  repidr,  maintain,  rebuild,  remove,  or  take 
down  any  of  the  said  wears  or  locks,  ai^  they  might  have 
done  i&  case  this  act  had  not  been  made.  (Continued  by 
23  Gixf.  2.  c.  2&> 
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5  Ann,  c.  14. 
and 


9  Ann,  c.  25. 


J  GEO.  I.   C.  11.   A.  D.  1716. 

AN  ACT  TO  EXPLAIK  AND  AMEND  SETERAt  LAWS 
THEREIN  MENTIONED,  FOR  TKE  BETTER  PRESERVA- 
TION OF  THE  GAME. 


<  1.  Whereas  by  an  act  made  in  the  fifth  year  of  the 
reign  of  her  late  majesty  Qoeen  Anne,  intituled,  ^'  an 
act  for  the  better  prcBerration  of  the  game,"  it  is  en- 
acted, that  it  shall  and  may  be  lawful  (or  any  lord  or 
lady  of  his  or  her  respective  lordship  or  manor,  by 
writing  under  his  or  her  hand  and  seal,  to  impower 
his  or  her  game^keeper  or  game^keepers,  upon  his  or 
her  own  lordship  or  manor,  to  kill  hare,  plieasani, 
partridge,  or  any  other  game  whatsoever;  which 
power  of  appointing  several  game-keepers  in  the  same 
manor  with  power  to  kill  game,  was  found  by  expe- 
rience (o  tend  vety  much  to  the  destnsction  of  the 
game  of  this  kingdom :  for  the  preventing  wheiepf, 
by  one  other  act  of  the  ninth  year  of  the  reign  of  her 
said  late  majesty  Queen  Anne,  intituled,  ^^  an  act  for 
making  the  act  of  tlie  fifth  year  of  her  majesty's  reign, 
for  the  belter  preservation  of  the  game,  perpetual,  and 
for  making  the  same  more  effectual,"  it  was  enacted, 
that  no  lord  or  lady  of  any  manor  shall  make,  con- 
stitute, or  appoint  above  one  person  to  be  a  game* 
keeper  within  any  one  manor,  with  power  or  authority 
to  kill  or  destroy  the  game  thereof ;  and  that  the  name 
of  such  person  so  to  be  authorized  to  kill  the  game 
shall  from  time  to  time  be  entered  with  die  derk  of 
the  peace  of  the  county,  ri<hi^,  or  divisioa  whemn 
such  manor  does  lie,  which  power  of  appoindng  a 
game-keeper  so  to  be  entered  as  aforesaid,  was  mani- 
festly designed  to  no  other  intent  or  purpose  what- 
soever, but  that  any  lord  or  lady  might  appoint  such 
person  as  he  or  she  should  think  proper  to  kill  the 
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*  game  upon  his  or  her  owa  lordship  or  manor,  for  the  A>D.  I7t6. 

^  sole  and  proper  use  of  the  said  lord  or  lady ;  such 

^  game-keeper  being  expi'essly  restrained  bj  the  said 

^  first'-recited  act  from  selling  or  disposing  of  any  game 

'  to  any  penson  or  persons  whatsoever,  without  the  con- 

^  sent  or  knowledge  of  the  said  lord  or  lady  of  such 

^  manor  or  manors  that  had  given  such  power  and  au^ 

^  thority  a«  aforesaid  :  and  whereas  under  colour  and 

'  pretence  of  the  said  power  and  authority  to  kill  or 

^  lake  game  for  the  use  of  the  lords  or  ladies  of  any 

^  manor,  it  is  become  naual  and  frequent  in  several  parts 

^  of  ths  kingdom,  for  lords  and  ladies  of  manors  to 

^  grant  powers  aikl  deputations  to  the  farmers,  tenants, 

^  andoccupiersof  the  lands  and  estates  lying  within  the 

<  precincts  of  their  respective  manors,  to  be  game* 

^  keepers,  with  power  to  kill  and  debtroy  the  game ; 

'  which  practice  is  a  very  great  abuse  of  the  powers  in*- 

^  tended  by  the  said  acts  to  be  granted,  and  n.anifestly 

^  tends  very  much  to  the  destruction  of  the  game  of  this 

'  kingdom :'  for  lemedy  whereof,  be  it  enacted  by  the 

king's  most  excellent  miajesty,  by  and  with  the  advice 

and  consent  of  the  lords  spiritual  and  temporal,  and 

GomiBcms^  in  this  present  parliament  assembled,  and  by 

the  authority  of  the  same,  That  from  and  after  the  tenth  No  lord  of  a 

day  of  July,  one  thousand  seven  hundred  and  seventeen,  ^•|J^?^^*^*|^^ 

na  lord  or  lady  of  any  manor  shall  make,  constitute^  or  gamp-keeper, 

^>poiat  any' pawn  to  be  a  game-keeper,  with  power  and  j^  j^|j[^^ 

a«rthority  tatake  and  kill  hare,  pheasant,  partridge,  or s»»i;e, except 

asy  oUier  game  whatsoever,  unless  such  person  m  qua*  gp^]  ^o  to  do, 

lj£edf  by  the  laws  #f  this  realm  so  to  do,  or  unless  such  «r  bo  a  scr- 

-peilM)!!  bfe  truly  aad  properly  a  servant  to  the  said  lord 

or  lady,  or  such  person  be  immediately  employed  and 

appointed  to  take  and  kill  the  game  for  the  sole  use  or 

benefit  of  the  said  lord  or  lady,  and  not  otherwise  ;  and 

that  no  lord  or  lady  of  any  manor  shall  authorize  or 

qualify  any  person  or  persons  whatsoever,  not  bein|f^ 
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A.D.  1710.  qtialificd  by  (Be  laws  of  this  realm  so  to  do,  to  take  or 
kin  any  hare,  pheasant,  partridge,  or  other  game  n  hat* 
Nor  to  ke(!p  Soever,  or  to  keep  or  use  any  greyhound,  setting-dogs, 
h«iifd*&c.  '^ys,  lurchers,  guns,  tunnels,  or  any  other  engine  to  kill 
Unquaiiticd  and  destroy  the  game ;  and  that  any  person  or  persons 
Kliiig^the  whatsoever,  not  being  (Qualified  by  the  laws  so  to  do,  or 
p»«  *^^^  not  being  truly  and  properly  a  servant  of  any  lord  or 
the  forfei-  l&dy  of  a  manor,  or  not  immediately  employed  and  ap* 
tures  in  Uie  p^jited  to  take  and  kill  the  game  for  the  sole  use  or  im- 

rccit£u  nets    * 

mediate  benefit  of  the  said  lord  or  lady,  who,  under 
colour  or  pretence  of  any  power  or  authority,  deputation, 
or  qualification  io  him  granted  by  any  lord  or  lady  of  a 
manor,  shall  take  or  kill  any  hare,  pheasant,  partridge, 
ot  other  game  whatsoever,  or  shall  keep  or  use  any  grey- 
hounds, setting-dogs,  hajs,  lurchers,  guns,  tunnels,  or 
any  other  engine  to  kill  and  destroy  the  game,  being 
thereof  legally  convicted,  shall,  for  eyery  such  oftnce, 
incur  such  forfeitures,  pains  and  penalties  as  are  ap- 
pointed to  be  inflicted  by  the  said  recited  acts  of  the  fifth 
and  ninth  years  of  the  reign  of  the  late  Queen  Anne ;  such 
forfeitures  to  be  recovered  by  such  means,  and  in  such 
manner  and  form,  and  within  such  time,  and  to  such 
uses,  as  are  prescribed  by  the  said  recited  acts ;  any  thing 
in  the  $Ad  acts,  or  in  any  other  law  or  statutes  to  the  con- 
trary thereof  in  any  wbe  notwithstanding. 
The  recited       H.  And  be  it  further  enacted  by  the  authority  afoie- 

sets  shiill  re* 

niaiii  in        ^^^9  ThBt  the  said  recited  acts  of  the  fifth  and  ninth 
force.  years  of  the  reign  of  her  said  late  majesty  Queen  Anne, 

and  an  other  laws  now  in  force  for  the  better  preserva- 
tion of  the  game,  and  all  matters,  powers  and  things 
therein  contained,  not  hereby  altered  and  repealed,  shal} 
continue,  remain,  and  be  in  full  force. 
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A.  D.  1719. 
5  GEO.  2.   C.  15.   A.  D.  1718. 

AN  ACT  FOn  MAKINPf  MOUfi  rFFECTUAL  AN  ACT  OF  THK 
THTRD  AND  FOURTH  YEARS  OF  THE  RFIGN  OF  KING 
WILLIAM  AND  QUEEN  MARY,  INTITULED,  *  AN  ACT 
FOR  THE  MORE  EFFECTUAL  DISCOVERY  AND  PUNISH- 
MENT OF  DERR-STEALER8.* 

•  I.  Whereas  divcr^^dle  and  disorderly  persons  who 

*  have  been  duly  convicted  for  .unlawfully  coursing, 
'  hunting,  killiog  or  taking  away  deer,  upon  the  statute 
'  made  in  the  third  and  fourth  years  of  the  reign  of  the' 

<  late  King  William  and  Queen  Mary,  for  the  more 
'  effectual  discovery  and  punishment  of  deer-stealers, 
'  have  procured  writs  of  certiorari  to  remove  such  con- 

<  victions  into  superior  courts  at  Westminster,  purely  to 
^  avoid  the  penalties  of  the  said  statute ;  whereby  the 
'  party  or  parties  convicted  are  only  obliged  to  give 
'  security  to  the  person  or  persons  prosecuting,  for  the 
^  payment  of  their  costs  and  damages ;  and  there  being 

*  no  provision  made  for  securing  the  forfeitures  incurred 
'  for  the  offence  of  the '  ImprisonnMSt  of  the  offenders, 
^  although  such  convictions  should  be  confirmed  by  the 
^  said  courts,  the  said  offenders  have  opportunity  to 
^  conceal  their  effects,  and  withdraw  their  persons  from 

*  punishment ;  and  the  justice  intended  by  the  said  act 
^  hath  been  evaded,  and  loose  and  wicked  persons 
^  greatly  encouraged  to  follow  such  evil  practices:*  for 
the  prevention  whereof,  be  it  enacted  by  the  king's  most 
e3:cellent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of 

the  same,  That  no  certiorari  shall  be  allowed  to  remove  ^JI^^^JJ'^J^* 
any  conviction  made,  or  other  proceedings  of,  for,  or  con- remove  any 
ceming  any  matter  or  thing  in  the  said  statute,  unless  ^^^^jj^l'tht 
the  party  or  parties  convicted  shall,  before  the  allowance  f^cited  act. 
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A.  D.  1718.  of  such  certiorari,  and  at  the  same  time  that  secarity  is 
uniesh  party  rriyen  for  the  payment  of  the  costs  and  damages  to  tbe 

convicted       °  .  ,  i       .  .  . 

give  security  prosecntor  or  prosecutors,  become  also  bound  to  the 

i^  ^*^*J"*V^^ju8tice  or  justices  of  the  peace,  before  whom  such  con- 
to  prosecute  J  •'  r^       » 

5uch  unt      viction  lyas  made,  with  such  sufficient  sureties  as  sneh 

wiui  effect,  j^gjj^g  Q|.  justices  shall  approve  of,  in  the  penalty  of  sixty 

pounds  for  each  offence,  with  condition  to  prosecute  sach 

writ  of  certiorari  with  effect,  and  to  pay  such  justice  or 

justices  the  forfeitures  due  by  such  conviction,  to  be 

distributed  as  the  said  statute  directs,  or  to  render  the 

person  or  persons  convicted  to  such  justice  or  justices 

within  one  month  next  after  such  conviction  shall   be 

In  default,    confirmed,  or  a  procedendo  granted  ;  and  that  in  de- 

'^  roceed"to^  fault  thereof,  It  shall  be  lawful  for  the  said  justice  or 

execute  con-  justices,  and  all  other  persons  whatsoever,  to  proceed  to 

VIC  ion,        ^j^^  j^^  execution  of  such  conviction,  in  such  manner 

as  if  no  certiorari  had  been  awarded. 
After  confir-      IK  And  be  it  further  enacted  by  the  authority  afore- 
!^««?"tj''^  *  said.  That  after  the  confirmation  of  any  conviction  w 

conviction,  '      ^  •' 

thejustice     convictions  upon  the  said  statute  by  any  of  the  said 

M*{f  a  pro^e-^^P'^"^''  <^0"i^Sj  ^"^  delivering  the  rules  to  the  said  jus- 
dendo  had     tice  or  justices,  whereby  such  conviction  or  convictions 
'hath  or  have  been  so  confirmed,  it  shall  and  may  be 
lawful  for,  and  full  power  ^d  authority  is  hereby  given 
to  such  justice  or  justices  to  proceed  against  the  party  or 
parties  convicted,  in  the  same  manner  as  if  a  procedendo 
had  been  granted. 
Persons  sued     HI.  Provided  always,  and  be  it  enacted  by  the  au- 
Se^geiwnd    ^^^^^7  aforesaid,  That  if  any  person  or  persons  shall  be 
issue,  &c.     sued  or  prosecuted  for  any  matter  or  th  ing  wh  ich  he  or  they 
shall  do  in  pursuance  of  this  act,  or  of  the  said  statute 
made  in  the  third  and  fourth  j  ears  of  the  reign  of  the  late 
King  William  and  Queen  Mary,  it  shall  and  may  be 
lawful  to  and  for  the  person  or  persons  so  sued  or  pro- 
secuted to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence ;  and  if  a  verdict  shall  pass  for  th* 
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defendant,  er  the  plaintiff  shall  become  nonsuit,  or  suf-  A.D.  1718. 

fin:  a  discontinuance,  or  if  upon  a  demurrer  judgment 

shall  be  given  against  the  plaintiff,  the  defendant  shall 

liaTe  and  recorer  bis  treble  costs,  and  have  the  likere-and  recover 

medy  for  the  same  as  any  other  defendant  hath  in  any'*^®^    ^***' 

other  case  by  law.  -> 

IV",  And  be  it  further  enacted  by  the  authority  afore- Persons  con- 
said.  That  all  and  every  person  and  persons  convicted,  ^^^^^^J^^^j" 
or  irho  shall  hereafter  be  convicted  by  virtue  of  iho  said  ^  be  of  good 
statute,  shall,  before  he  or  they  shall  be  discharged  out  ®  *^  "  " 
of  custody,  become  bound  to  such  person  or  persons 
against  whom  such  offence  "was  or  shall  be  committed, 
in  the  sum  of  fifty  pounds,  with  condition  for  his  or 
their  future  good  behaviour,  and  that  he  or  they  shall 
Bot  offend  in  like  manner ;  and  upon  his  or  their  failure  On  refusal, 
or  reftisal  to  enter  into  such  bond,  that  he  or  they  shall  ^^^^^°"^' 
be  committed  to  the  county  gaol  where  such  offence  was 
or  shall  be  done,  until  such  bond  shall  be  given;  and  If  convicted 
that  if  such  person  or  persons  shall  at  any  time  after  1^15^^^^^-^^^"^^ 
0r  their  becoming  bound,  as  aforesaid,  be  convicted  for 
any  matter  or  thing  in  the  said  statute,  that  then  the 
said  bond  shall  be   deemed  to  be  forfeited,  and  the 
penalty  be  recovered,  with  full  costs  of  suit,  in  any  of 
the  courts  at  Westminster  ;  which  said  penalties  shall 
be  distributed  in  the  same  manner  as  the  forfeitures  are 
by  the  said  statute  to  be  distributed,  and  the  party  or 
parties  so  convicted  shall  be  likewise  liable  to  the  penal- 
ties and  forfeitures  in  the  said  statute.     By  5  Geo.  1. 
c.  S8.  such  offenders  are  to  be  transported. 

*  V.  And  whereas  divers  keepers  of  forests,  chaces  Keeper  er 
«  and  parks,  in  breach  of  the  trust  reposed  in  them,^^^^^^^^^^ 
*  have  besn  in  confederacy  with  deer-stealcrs,  whereby  Reconvicted 
«  they  have  been  greatly  encouraged  :'  be  it  therefore  ^^^^[^"^1^^^ 
enacted  by  the  authority  aforesaid.  That  if  any  keeper  the  owner'u 
or  keepers,  or  other  oflSoer  of  any  forest,  chace,  purlieu,  ,eii  50/.  for 
paddock^  wood,  perk,  or  place  where  deer  are  usuaUy^^ch  deer; 
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A.  n.  1718.  kept,  shall  be  convicted  npon  tbe  said  statute  fat  luBing 
to  he  levied    or  taking  away  any  red  or  fallow  deer,  or  bcine  aidiBe 

by  distress:  .    .         ,        .  .  • .        ,i  i-  • 

and  tor  want  OT  assisting  therein,  without  the  consent  of  the  owner  or 
thereof  to  be  persons  chiefly  intrusted  with  the  custody  of  suehfoicflt, 
thiee  years,  chase,  purlieu,  paddock,  wood,  park,  or  place  where 

S!^^^b"y  ^^^^  ^^'  ^^*'^  "^  ^^^^^  ^^  ^^^^^  away,  that  then  suck 
keeper  or  keepers,  or  other  officer,  being  so  conTicted, 
shall  forfeit  tbe  sum  of  fifty  pounds  for  each  deer  so 
killed  or  taken  away,  to  be  levied  by  way  of  distre» 
upon  his  or  their  goods  and  chattels,  to  be  distributed  as 
the  forfeitures  in  tbe  said  statute  are  to  be  distributed; 
and  for  want  of  such  distress,  that  then  he  or  they  shall 
sufier  imprisonment  for  three yeure  without  bail  pr  mm" 
prize,  and  be  set  in  the  pillory  for  two  hours  on  some 
market-day  in  the  next  adjoining  town  to  tbe  place 
where  the  offence  was  committed,  by  the  chief  ofieer  or 
officers  of  such  market^town,  or  by  his  or  their  under 
officer  or  under  officers* 
*  VI.  And  whereas  by  the  said  statute  of  the  third 

*  and  fourth  years  of  King  William  and  Queen  Maiy, 
^  such  persons  are  only  to  be  punished  with  three  months 
^  imprisonment,  who  do  in  the  night«timc  pull  down  oi 

*  destroy  the  pales  or  walls  of  any  park,  forest,  or  other 
*'  ground  where  deer  are  kept,  which  hath  been  found 

r^ersoni  con-*  ineffectual  to  prevent  mischiefs  of  that  nature :'  be  it 
iing^down"  therefore  enacted  by  the  authority  aforesaid,  That  if  an  J 
pales,  &c.  of  person  or  persons  shall  at  any  time  pull  down  or  destroyi 
Ac.  subject    ^^  cawse  to  be  pulkxl  down  or  destroyed,  the  pale  or 

naU*ic/of  3  P**'**>  ^'*  ^*''*  of  any  park,  forest,  chase,  purlieu,  pad- 
and  4  M^.  and  dock,  wood,  or  other  ground  inclosed,  where  any  red 

^^  ^  or  fallow  deer  shall  be  then  kept,  without  the  consent  of 

the  owner  or  the  person  chiefly  intrusted  with  the  cus* 
tody  thereof,  that  such  person  or  persons  so  offeodia^y 
and  being  convicted  thereof  by  confession,  or  by  the  oath 

of  one  or  more  credible  witness  or  witnesses  before  one 
K  more  justice  or  justices  of  the  peace  of  the  same 
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county  wherein  the  offence  shall  be  committed,  shall  be  A.  D.  ina. 
subject  unto  the  forfeitures  and  penalties  by  the  said 
statute  inflicted  for  the  killing  of  any  one  deer,  in  the 
same  manner  as  if  he  or  they  had  been  thereof  con- 
victed according  to  the  said  statute. 


5  CrBORGE   1.  c.  28.   A.  D.   1718. 

AN  ACT  FOR  THE  FURTUER  PUNISHMENT  OF  SUCH 
PERSONS  AS  SHALL  UNLAWFULLY  KILL  OR  DE- 
STROY DEER  IN  PARKS,  PADDOCKS,  OR  OTHER  IN- 
CI»OS£D   GROUNDS. 

'  I.  Whereas  in  defiance  of  the  laws  already  in  be- 
^  ing,  several  disorderly  and  riotous  persons  have  of 
^  late  in  great  numbers,  with  armed  force,  entered  parks 
<  and  ot&er  inclosed  grounds  where  deer  are  kept, 
^  whereby  bloodshed  and  murder  hath  frequently  hap- 
^  pen^,  and  great  mischiefs  may  ensue  :'  for  the  pre* persons  con- 

ventincT  and  punishment  of  which  oflSences,  be  it  ^^^.^'^cted  of  en* 

-  tringmtoanv 

acted  by  the  king's  most  excellent  majesty,  by  and  with  park,  &c.  and 

the  advice  ^nd  consent  of  the  lords  spiritual  and  tem-|^'"*"?.®' 
poral,  and  commons,  in  this  present  parliament  assem^an^tr  deer, 
bled,  That  if  any  person  or  persons  shall,  from  and  ^^^^^niof^^ 
the  first  day  of  May  one  thousand  seven  hundred  and^'^n.^r,  &c. 
nineteen,  enter  into  any  park,  paddock  or  other  inclosed&c.  ahaltbt 
ground  where  deer  are  usually  kept,  and  wilfully  wound  J'^'^^P*'''^ 
or  kill  any  red  or  fallow  deer  there,  without  the  consent  years, 
of  the  owner  or  owners  of  such  park,  paddodc  or  in- 
closed ground,  or  of  the  person  or  persons  entrusted 
with  the  care  or  custody  of  such  park,  paddock  or  in- 
closed ground,  or  shall  be  aiding  or  assisting  in  the  com- 
mitting of  any  such  oflence,  and  Ijeing  indicted  for  any 
such  ofifence  before  any  judge  or  justices  of  gaol  deli- 
rery  for  the  county  wherein  such  park,  paddock  or  ia« 

[m] 
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rv  tilt  »-i 


A.D.  iTtaycIosed  ground  shall  lie,  and  shall  upon  sueh  i 

be  by  teidict,  or  his  own  confession,  convicted  of  adj 
such  offence,  the  person  or  peisens  so  convicted  as  a£oK* 
said  shall  be  sent,  as  soon  as  conveniently  may  be,  to 
some  of  his  majesty's  plantations  in  America  for  the 
space  of  seven  years  ;  and  the  court  before  whom  such 
offender  or  offenders  shall  be  convicted^  or  any  subse- 
quent court  held  at  the  same  place  with  like  authority  as 
the  former,  shall  have  power  to  convey,  transfer,  and 
make  over  such  offenders  by  order  of  court,  to  the  use 
of  any  person  or  persons  who  shall  contract  for  the  per* 
formance  of  such  transportation. 
This  act  H.  Provided,  That  nothing  herein  contained  shall  be 

re^ea"^&c.  ^xp<>undcd,  deemed  or  taken  to  repeal,  alter  or  make 
any  former  void  any  former  law  or  statute  now  in  being,  made  tx  in* 
^^.f^Jlers.  tended  for  the  punishment  of  deer-stealers :  and  pro- 
vided also^  That  where  any  offender  shall  be  punished 
by  force  of  this  act^  and  according  to  the  true  intent  and 
meaning  thereof,  he  shall  not  be  prosecuted  nor  incur 
any  peuatty  for  the  same  offbnce  by  force  of  any  other 
l^w  or  statute  whatsoever* 


A.  D.  1721.  8  GE0B6E   1.   C.  19»   A.  D.   1721.  < 

AS    ACT   FOR   THE    BETTER    RECOVERY     OF    THE   PE- 
NALTIES  INFLICTED   UPON  PERSONS  WHO  BESTROT         I 

THE   GAME,  ! 

I 

Wheresoever     {.  FoTiendering  more  effectual  the  hws  now  in  being 

•nv  person 

fehallbe  (ot  the  better  preservation  of  the  game,  be  it  enacted  by 
liable  to  an  J  ^^  hinges  most  excellent  majesty,  by  and  with  the  ad- 
penal  ty ;  any  vice  and  consent  of  the  lords  spiritual  and  tempoialy  and 
marreco ver  ^soosafmsy  in  this  present  parliament  assemUed^  aiul  by 
the  penalty  the  authority  of  ibe  same,  That  wheresoever  any  per- 
tionleforea ^^  ^^^9  ^  »sy  offence  to  be  hereafter  committfd 
juitice,  or     agguist  aujr  kw  now  in  being  Sox  the  better  peeservation 
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•f  the  game,  be  liable  or  subject  to  pay  any  pecuniary  A.  D.  1721. 

penalty  or  sum  of  money  upon  conviction  before  any  sue  for  the 
a       •  •      •  sftinp  &c 

justice  or  justices  of  the  peace,  it  shall  and  may  be  law-See  aE^W 

f ul  for  any  other  person  whatioever,  either  to  proceed  ^^i'- ^^^• 
to  recover  the  said  penalty,  by  information  and  convic- 
tion before  a  justice  or  justices  of  the  peace,  in  such 
manner  as  is  in  such  laiv  contained,  or  to  sue  for  the 
same  by  action  of  debt,  or  on  the  case,  bill,  plaint  or  in- 
formatimi  in  any  of  his  majesty^s  courts  of  record, 
vrherein  no  essoin,  protection,  wager  of  law,  or  more 
than  one  imparlance  shall  be  allowed,  and  wherein  the 
plaintiff,  if  he  recovers,  shall  likewise  have  his  double 
costs. 

11.  Provided,  That  all  suits  and  actions  to  be  brought  Actions  to  be 
by  force  of  this  act  shall  be  brought  before  the  end  of  ^J^^^^^^l 
the  next  term  after  the  offence  committed  ;  and  that  no  of  the  term 
offender  against  any  of  the  laws  now  in  being  for  the  fen^e  corn- 
better  preservation  of  the  game  shall  be  prosecuted  for  ^i"®^ 
the  same  offence,  both  by  the  way  prescribed  by  this  2Geo.3.c.l9- 
law,  and  by  the  ^ay  prescribed  by  any  of  the  s^i^o^o^  *» 
former  laws ;  and  that  in  case  of  any  second  prosecution.  Rep,  S33, 
tiie  person  so  doubly  prosecuted  may  plead  in  his  de- 
fence the  former  prosecution  pending,  or  the  conviction 
or  judgment  thereupon  had. 


["«] 
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A.  D.  1752. 


9  GEORGE    I.    C.  23.    A.  D«  178S. 

AN  ACT  FOR  THE  MORE  EFFECTUAL  PUNI8HIK0 
WICKED  AND  £YIL«  DISPOSED  PERSONS  GOIK^ 
ARMED  IN  DISGUISE,  AND  DOING  INJURIES  AND 
TIOLENCES  TO  THE  PERSONS  AND  PROPEBTUBi 
OF  HIS  majesty's  SUBJECTS,  AND  FOR  THE 
MORE  SPEEDY  BRINGING  THE  OFFENDERS  TO 
JUSTICE. 


Continued 
by  ly  Geo.  1. 
f.*30.  cx- 
plaiiiVKl  and 
amended  by 
27  Geo,  ?. 
r.  15.  and 
made  perpe- 
tual by 
31  Geo.  a. 

Virtually  re- 
pealed as  to 
</fcr-stealing 
by  16  Geo,  3. 
(\  30. 

See  2  Eaift*s 
PL  Cr.  609. 


Offences 
against  this 
net  are  ex  - 
cepted  out  of 
the  general 
]>ardon, 
J^O  Geo.  2. 
f .  5*2. 


<  I«  Whereas  several  ill-designing  and  disorderly 
persons  have  of  late  associated  themselves  under  the 
name  of  Blacks,  and  entered  into  c(Mifederacies  to  sup- 
port  and  assist  one  another  in  stealing  and  destroying 
of  deer,  robbing  of  warrens  and  fish-ponds,  cuttio; 
down  plantations  and  trees,  and  other  illegal  practices) 
and  have,  in  great  numbers,  aimed  with  swords,  fire- 
arms, and  other  offensive  weapons,  several  of  them 
with  their  faces  blacked,  or  in  di^uised  habits,  un- 
lawfully hunted  in  forests  belonging  to  his  majetty, 
and  in  the  parks  of  divers  of  his  majesty's  subjects, 
and  destroyed,  killed,  and  carried  away  the  deer, 
robbed  warrens,  rivers  and  fish-ponds,  and  cut  dovm 
plantations  of  trees  ;  and  have  likewise  solicited  sevcflu 
of  his  majesty's  subjects,  with  promises  of  money,  or 
other  rewards,  to  join  with  them,  and  have  sent  letten 
in  fictitious  names,  to  several  persons,  demanding  Teoi- 
son  and  money,  and  threatning  some  great  viofence,  u 
such  their  unlawful  demands  should  be  refused,  or  it 
they  should  be  interrupted  in,  or  prosecuted  for  sucd 
their  wicked  practices,  and  have  actually  done  ff^ 
damage  to  several  persons,  who  have  either  r^u^  ^ 
comply  with  such  demands,  oc  have  endeavoured  v) 
bring  them  to  justice,  to  the  great  terror  af  hisnisp' 
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*  ty's  peaceable  subjects:*   for  the  preventing  which  A. D.  1722. 
wicked  and  unlawful  practices,  be  it  enacted  by  the  "^ 

king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  andPersons  dis- 
commons, in  parliament  assembled,  and  by  the  authority  ^"j^**^" 
of  the  same.  That  if  any  person  or  persons,  from  anding  in  ibrest, 
after  the  first  day  of  June,  in  the  year  of  our  Lord  onejin^J^eer  &c. 
thousand  seven  hundred  and  twenty-three,  being  armcd^^®"*^*^ 
with  swords,  fire-arms,  or'^other  offensive  weapons,  and 
Iiaving  his  or  their  faces  blacked,  or  being  otherwise  dis- 
guised, shall  appear  in  any  forest,  chase,  park,  paddock, 
or  grounds  inclosed  with  any  wall,  pale,  or  other  fence, 
wherein  any  deer  have  been  or  shall  be  usually  kept,  or 
in  any  warren  or  place  where  hares  or  conies  have  been 
or  shall  be  usually  kept,   or  in  any  high  road,  open 
heath,  common  or  down,  or  shall  unlawfully  and  wilfully 
hunt,  wound,  kill,  destroy,  or  steal  any  red  or  fallow  Virtually  re- 
deer,  or  unlawfully  rob  any  warren  or  place  where  co- stealing  deer, 
nics  or  hares  are  usually  kept,  or  shall  unlawfully  steal  ^y  ^^  ^^o-  *• 
or  take  away  any  fish  out  of  any  river  or  pond ;  or  ifsce  2  East's 
any  person  or  persons,  from  and  after  the  said  first  day  ^^'  ^'''  ^^' 
of  June  shall  unlawfully  and  wilfully  hunt,  wound,  kill, 
destroy  or  steal  any  red  or  fallow  deer,  fed  or  kept  in  any 
places  in  any  of  his  majesty's  forests  or  chases,  which 
are  or  shall  be  inclosed  with  pales,  rails,  or  other  fences, 
or  in  any  park,  paddock,  or  grounds  inclosed,  where 
deer  have  been  or  shall  be  usually  kept ;  or  shall  unlaw- 
fully and  maliciously  break  down  the  head  or  mound  of 
any  fish-pond,  whereby  the  fish  shall  be  lost  or  de- 
stroyed, or  shall  unlawfully  and  maliciously  kill,  maim 
or  wound  any  cattle,  or  cut  down  or  otherwise  destroy 
any  trees  planted  in  any  avenue,  or  growing  in  any 
garden,  orchard  or  plantation,  for  ornament,  shelter  or 
profit ;  or  shall  set  fire  to  any  house,  bam  or  out-house, 
or  to  any  hovel,  cock,  mow,  or  stack  of  com,  straw,  hay 
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A.  D.  1799.  or  wood ;  or  shall  wilfully  and  maliciously  shoot  at  any 

te"^*"3io^t  P®'*®'*  ***  ^^y  dwelling-house,  or  other  place ;  or  shall 
a  name,  &c.  knowingly  send  any  letter  without  any  name  subscribed 
*"g^®^*y    thereto,  or  signed  wKh  a  fictitious  name,  demanding 
&c.  felony,    money,  venison,  or  other  valuable  thing ;  or  shall  for* 
^  5g,^'  *     cibly  rescue  any  person  being  lawfully  in  custody  of  any 
officer  or  other  person,  for  any  the  offences  before^mcn* 
tioned ;  or  if  any  person  or  persons  shall,  by  gift  or  pro* 
mise  of  money,  or  other  reward,  procure  any  of  his 
miyesty's  subjects  to  join  him  or  them  in  any  such  un- 
lawful act ;  every  person  so  offending,  being  thereof  law 
fully  convicted,  shall  be  adjudged  guilty  of  felony,  and 
*  shall  su&r  death  as  in  cases  of  felony,  without  benefit 

of  clergy. 

<  II.  And  whereas  notwithstanding  the  laws  now  in 

*  force  against  the  illegal  practices  above-mentioned, 
^.ind  his  majesty's  royal  proclamation  on  the  second  day 

<  of  February,  which  was  in  the  year  of  our  Lord  one 

^  thousand  seven  hundred  and  twenty-two,  notifying 

the  same,  many  wicked  and  e vil-idbposed  persons  faaye^ 

*  in  open  defianae  thereof,  been  guilty  of  several  of  the 

*  offences  before-mentioned,  to  the  great  disturbance  of 
^  the  publick  peace,   and  damage  of  divers  of  his 

Such  persons  ^  majesty's  good  subjects ;'  it  is  hereby  enacted  by  the 
j2Xr^^thc^*^^®"^y  aforesaid.  That  all  and  every  peraoo  and  per, 
^eWesy&c.  sons  who  sinc^  the  second  day  of  February,  in  the  year 
of  our  I^ord  one  thousand  seven  hundred  and  twenty* 
two,  have  committed  ov  been  guilty  of  any  of  the  offences 
aforesaid,  who  shall  not  surrender  him,  her,  or  them? 
selves,  before  th^  twenty-fourth  day  of  July,  in  the  year 
of  our  Lord,  one  thousand  seven  hundred  and  twenty- 
three,  to  any  of  the  justices  of  his  majesty's  court  of 
king-s  bench,  or  to  any  one  of  his  majesty's  justices  of 
the  peace  in  and  for  the  county  whese  be,  she,  or  they 
414  commit  such  offence  or  offisnces,  and  voluntarily 
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make  a  fbH  omfession  thereof  to  such  justice,  and  a  true  a.  r>.  i7S3. 
disooTery  upon  his,  her,  or  their  oath  or  oaths,  of  the 
persoBs  If  ha  were  his,  her,  or  their  accomplices  in  any 
^  the  said  offisnces,  by  giving  a  true  account  of  their 
■ames,  occupations;,  and  places  of  abode,  and  to  the 
best  of  his,  her,  or  their  knowledge  or  belief  discover 
where  they  may  befound,  in  order  to  be  brought  to  jus- 
tice, being  tliereof  lawfully  convicted^  shall  be  adjudged 
guilty  of  felony,  and  shall  suffer  deadt  as  in  cases  of 
fbfony,  without  benefit  of  clergy. 

III.  Provided  nevertheless,  Than  all  and  every  per- who  entitle^ 
son  aad  persons^  who  have  been  guilty  of  any  the  of-*^  ^P*'^^*^ 
ienoes  aforesaid,  and  shall  not  be  in  lawfol  custody  for 
such  offence  on  the  said  first  day  of  June,  and  shall  sur- 
render him,  her,  or  themselves,  on  or  before  the  said 
twenty  •fourth  day  of  July  as  aforesaid,  and  shall  make 
each  confession  and  discovery  as  aforesaid,  shall  by 
rirtne  of  this  act  be  pardoned,  acquttted  and  discharged 
•of  and  from  the  offisnces  so  by  him,  her,  or  them  con«> 
fisssed  as  afoiesaid ;  any  thing  herein  contained  to  the 
contrary  in  any  wise  notwithstanding! 

ly.  And  for  the  more  easy  and  speedy  bringing  the 
offenders  against  this  act  to  justice,  be  it  further  enacted 
by  the  authority  aforesaid.  That  if  any  person  or  per* 
sons  sksdl  be  charged  with  being  guilty  of  any  of  the 
offences  aforesaid,  before  any  two  or  more  of  his  majesty^s 
jniticee  of  the  peace  of  the  county  where  such  offenoe 
or  offeaces  were  or  shall  be  commkted,  by  information 
of  one  or  mom  credible  person  or  persons  upon  oath  by 
hua  or  them  lo  be  subscribed ;  such  justices  before  whom  justices  to 
«ueli  infornunim  shall  be  made  as  aforesaid,  shall  forth- return  in/br- 

,  1  i_  niiition  to  a 

certify  under  their  hands  and  seals,  and  return  such  secretary  of 


iB£onoa6mx  to  one  of  the  principal  secretaries  of  state  of  ^^^^^> 
his  majesty,  bi»  heirs  of  successors,  who  is  hereby  re* 
^piiiad  tolay  ttosame,  as  soon  as  conveniently  may  be, 


3\S  APPENDIX. 

A.  D.  17211.  before  bis  majesty,  his  heirs  or  successors,  in  his  or  their 
who  is  to  lay  privy  council ;  whereupon  it  shall  and  may  be  lawful 
fore  the  kiii<^^^^  ^^  majesty,  his  heirs  or  successors,  to  make  his  or 


and  council,  their  order  in  his  or  their  said  privy  council,  thereby 
make  an       quiring  and  commanding  such  offender  or  offenders  to 
order  for       surrender  him  or  themselves,  within  the  space  of  Ibrty 

their  sur-  ^  '  "^ 

render.         days,  to  any  of  his  majesty^s  justices  of  the  court  of 

king's  bench,  or  to  any  one  of  his  majesty's  justkaes  of 
the  peace,  to  the  end  that  he  or  they  may  be  forlhcom* 
ing,  to  answer  the  offence  or  offences  wherewith  he  or 
they  shall  so  stand  charged,  according  to  the  due  course 
of  law  ;  which  order  shall  be  printed  and  published  in 
the  next  London  Gazette,  and  shall  be  ibrthwith  trans* 
mittcd  to  the  sheriff  of  the  couiiLy  where  the  offence 
shall  be  committ'  tl,  aiul  ^hali,  within  six  days  after  the 
receipt  thereof,  be  proclaimrd  by  hira,  or  his  officers, 
between  the  hours  of  ten  in  the  morning,  and  two  in  the 
afternoon,  in  the  market-places,   upon  the  respective 
market-days  of  two  market-towns  in  the  same  county, 
near  the  place  where  such  offence  shall  have  been  com- 
mitted,  and  a  true  copy  of  such  order  shall  be  affixed 
Persons  not  upon  some  public  place  in  sucli  market-towns  ;  and  in 
themselves  ^^^*^^  such  offender  or  offenders*  shall  not  surninder  him 
pursuant  to   or  themselves  pursuant  to  sucli  order  of  his  majesty,  his 
deemed  to'bebeirs  or  successors,  to  be  made  in  council  as  aforesaid^ 
convicted,     j,g  q^  they,  so  neglecting  or  refusing  to  surrender  him  or 
themselves  as  aforesaid,  shall,  from  the  day  appmnted 
for  his  or  their  surrender  as  aforesaid,  be  adjudged, 
deemed  and  taken  to  be  convicted  and  attainted  of  felony, 
and  shall  suffer  pains  of  death  as  in  case  of  a  perscm  con- 
victed and  attainted  by  verdict  and  judgment  of  fel<my, 
without  benefit  of  clergy ;  and  that  it  shall  be  lawful  to 
and  for  the  court  of  king's  bench,  or  the  justices  of 
oyer  and   terminer,  or  general  gaol  delivery  for  the 
county  where  the  offence  is  sworn  in  such  informatioii 
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to  have  beea  committed,  upon  producing  to  them  sach  A.  P.  i72g. 
order  in  council,  under  seal  of  the  said  council^  to  award 
execution  against  such  offender  and  offenders,  in  such 
manner,  as  i(  he  or  thej  had  been  convicted  and  at« 
tainted  in  the  said  court  of  king's  bench,  or  before  such 
JQBtices  of  oyer  and  terminer,  or  general  gaol  delivery 
lespectivety. 

V-  And  be  it  enacted  by  the  authority  aforesaid.  That  Persons  a- 
aU  and  every  person  and  persons,  who  shall,  after  the&c.  deemed  ' 


appointed  as  aforesaid  for  the  surrender  of  any'*^^^"^' 
person  or  persons,  so  charged  upon  oath  with  any  the 
oiFenoes  aforesaid,  be  expired,  conceal,  aid,  abet  or 
succour  such  person  or  persons,  knowing  hrm  or  them 
to  have  been  so  charged  as  aforesaid,  and  to  have  been 
leqniied  to  surrender  him  or  themselves  by  such  order 
or  orders  as  aforesaid,  being  lawfully  convicted  thereof, 
shall  be  guilty  of  felony,  and  shall  suffer  death  as  in  cases 
of  fekxny,  without  benefit  of  clergy. 

Vl.  Provided  nevertheless,  and  it  is  hereby  declared 
.and  enacted,  That  nothing  herein  contained  shall  he 
conrtmed  to  prevent  or  hinder  any  judge,  justice  of  the 
peace,  magistrate,  officer  or  minister  of  justice  what- 
soever from  taking,  apprehending  and  securing  such 
offender  or  offenders,  against  whom  such  information 
shall  be  given,  and  for  requiring  whose  surrender  such 
Older  in  council  shall  be  made  as  aforesaid,  by  the  or- 
dinary coarse  of  law  ;  and  in  case  such  offender  or  of-Offenders 

-J  •     A     1  i_  •   r» A*  J  ir  '  •    apprehended 

nenders,  against  whom  such  mformation,  and  for  requir-^,!j^^^^  ^^^^ 
uig  whose  surrender  such  order  in  council  shall  be  made^^*"^  limited 
as  aforamid,  shall  be  taken  and  secured  in  order  to  becounciJ,  shall 
bvcHiffht  to  justice,  before  the  time  shall  be  expired^®  !/!*^f^ 

^  •»  '  '^         cordiDg  to 

within  which  he  or  they  shall  be  required  to  surrenderlaw. 
him  or  themsdves  by  such  order  in  council  as  afore- 
said, that  then  in  such  case  no  further  proceeding  shall 
be  hkd  upon  such  oidor  nuide  in  council  against  him  or 
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A.  P.  nn.  them  to  taken  and  secured  as  afotcsaid,  bat  he  or  Aej 

shall  be  J^rought  to  trial  by  due  ckmrse  of  law ;  any 

thing  heretn-befinre  oontsined  to  the  contrary  in  any 

wise  notwithstanding. 

Justices  may     XL  And  for  the  better  and  more  eflbotnal  diseoveij 

nuits  t^*    ^^  ^^  offenders  abore-mentioQed,  and  bringing  them  to 

search  for     justice,  be  it  enacted  by  the  authority  afoiesMd,  That 

•idenveni.  i|  ^jjaH  ^nd  may  be  lawfttl  to  and  for  any  jwtioc  of  the 

peace  to  issue  his  warrant  to  any  constable,  headbo- 

loughy  or  other  pcace-oAcer^  thereby  authorising 

constable,  headborongh>  or  other  peace^fficer,  to 

into  any  house,  in  order  to  search  for  Tenisoa  sloIeK  or 

unlawfully  taken,  contrary  to  the  sereral  statutes  againsl 

deer-steakrs,  in  such  manner  as  by  the  laws  of  this 

realm  such  justice  of  the  peace  may  issne  his  wanant  10 

search  for  stolen  goods* 

Persons  kiiU     XII.  And  be  it  further  enacted  by  the  authority 

ed  i^D  ^^^'^^i^^^^l)  '^^^^  i^  ^7  person  or  persons  shall  iq»pre» 
hendtng  of-  hend,  or  cause  to  be  conyicttd,  any  of  the  oflSsnders 
rewaiSed?  ^t^T^-mentioned,  and  shall  be  kiUed,  or  wounded  so  as 
to  lose  an  ej^eor  the  use  of  any  limb,  in  apprehending  or 
secnring,  or  endeayouring  to  apprehend  or  seenre,  any 
of  the  oflfenders  abore-menticmed,  upon  proof  thereof 
made  at  the  guieral  quarter^sessions  of  the  peace  for  the 
county,  liberty,  dirision  or  place  where  Uie  ofienoewna 
or  shall  be  oommtted,  or  ttie  party  kiUed,  or  leceivo 
such  wound,  by  the  person  or  persons  so  apprehendiiy 
and  causing  the  said  <^nder  to  be  eonyietad,  or  die 
person  or  persons  so  wounded,  or  the  execntoia  or  ad* 
nunistTators  of  the  party  killed,  the  justices  of  die  said 
sessions  shall  give  a  certificate  thereof  to  such  penoD  or 
perstms  so  wounded,  or  to  the  executors  or  adaiiii* 
strakurs  of  the  person  or  persons  so  kilkd,  by  whieh  he 
or  they  abaU  be  enlitfcd  to  reoeiye  of  the  sheriff  of  the 
said  connfy  the  sum  of  My  ponday  to  be  aBowod  tht 
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said  sheriff  in  passing  bis  accountB  in  the  exehequer ;  a.  D.  irsd. 

which  sum  of  fifty  pounds  the  said  sheriff  is  hereby  re-  "^ 

quired  to  pay  ivithin  thirty  days  from  the  day  on  which 

the  said  certificate  shall  be  produced  and  shewn  to  him, 

under  the  penalty  of  forfeiting  the  sum  often  pounds  to 

the  said  person  or  persons  to  whom  such  certificate  is 

^ven,  for  which  said  sum  of  ten  pounds,  as  well  as  the 

said  sum  of  fifty  pounds,  such  person  may  and  is  here- 

by  authorized  to  bring  an  action  upon  the  case  against 

such  sheriff,  as  for  money  had  and  received  to  his  or 

thekuse, 

^  XIII.  And  whereas  the  shortness  of  the  time  within  3  &  4  IT.  & 
•which  prosecutions  for  offences  against  the  s^^"^®pfosecutiona 
made  in  the  third  and  fourth  years  of  the  reign  of  may  be  com- 
their  late  majesties  King  William  and  Queen  Maiy,|]^^|^^j.ee years 
intituled,  "  an  act  for  the  more  effectual  discovery  after  offence 
and  punishment  of  deer-stealers,"  are  limited  to  be 
commenced,  has  been  a  great  encouragement  to  of- 
fenders;* be  it  therefore  enacted  by  the  authority 
aforesaid,  That  any  prosecution  for  any  offence  against 
the  said  statute  shall  or  may  be  commenced  within  three 
years  firom  the  time  of  the  offence  committed,  but  not 
after. 

XIY.  And  for  the  better  and  more  impartial  trial  of  Such  of- 
any  indictment  or  information,  which  shall  be  found,  J^J^^^^j"^^ 
commenced  or  prosecuted  for  any  of  the  offences  com*  any  county, 
mitted  against  this  act,  be  it  enacted  by  the  authority 
aforesaid.  That  every  offence  that  shall  be  done  or  com- 
mitted contrary  to  this  act,  shall  and  may  be  enquired 
of,  examined,   tried   and  determined  in  any  county 
within  that  part  of  the  kingdom  of  Great  Britain  called 
England,  in  such  manner  and  form  as  if  the  fact  had  been 
therein  committed  ;  provided,  that  no  attainder  for  any  Attainder 
of  the  offences  made  felony  by  virtue  of  this  act,  shall  ^^^^^^^^^^^^ 
make  or  work  any  corruption  of  blood,  loss  of  dower,  or  blood,  &c. 
fQrfeittue  of  lands  or  tenements,  goods  or  chattels. 
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A.  D.  1722.  XV.  And  be  it  further  enacted  by  the  authority 
This  act  aforesaid,  That  this  act  shall  be  openly  read  at  eycry 
Tvldl^  °   ^  quarter  sessions,  and  at  every  leet  or  law-day. 

XVII.  And  be  it  further  enacted  by  the  authority 
aforesaid,   That  if  any  venison,  or  skin  of  any  deer, 
shall  be  found  in  the  custody  of  any  person  or  per- 
sons, and  it  shall  appear  that  such  person  or  persons 
boug^ht  such  venison  or  skin  of  any  one,  who  might  be 
justly  suspected  to  have  unlawfully  come  by  the  same, 
and  does  not  produce  the  party  of  whom  he  bought  it, 
or  prove  upon  oath  the  name  and  place  of  abode  of  such 
party,  that  then  the  person  or  persons  who  bought 
the  same  shall  be  convicted  of  such  ofl^ce,  by  anyone 
3  &  4  F*.  &  ^f  ^^^  justice  or  justices  of  the  peace,  and  shall  be 
^f.  e.  10.      subject  to  the  penalties  inflicted  for  killing  a  deer,  in 
10  Geo,  2.     and  by  the  statute  made  in  the  third  and  fourth  year  of 
^-  ^2-  the  reign  of  their  late   majesties  Kmg  William  and 

Queen  Mary,  intituled,  "  an  act  for  the  more  effec- 
"  tual  discovery  and  punishment  of  deer-stcalers." 
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A.  D.  irsg. 

9  GEO.  2.  c.  S3.  A.  D.  1736. 

kN  ACT  TO  RENDER  THE  LAW  MORE  EFFECTUAL  FOR 
PREVENTING  THE  IMPORTATION  OP  FRESH  FlSH 
TAKEN  BY  FOREIGNERS,  AND  TO  EXPLAIN  SO  MUCH 
OF  AN  ACT  MADE  IN  THE  THIRTEENTH  AND  FOUR- 
TEENTH TEARS  OF  THE  REIGN  OF  KING  CHARLES 
THE  SECOND,  AS  RELATES  TO  SHIPS  EXPORTING 
FISH  TO  THE  PORTS  OF  THE  MEDITERRANEAN  SEA, 
AND  FOR  THE  BETTER  PRESERVATION  OF  THE  FRY 
OF  LOBSTERS  ON  THE  COASTS  OF  SCOTLAND. 

^  Whereas  by  an  act  made  in  the  first  year  of  theiGeo.  i.cis. 
reign  of  his  late  majesty  King  George  the  First,  inti- 
tuled, ^^  an  act  for  the  better  preventing  fresh  fish 
taken  by  foreigners  being  imported  into  this  king- 
dom, and  for  the  preservation  of  the  fry  of  fish,  and 
for  the  giving  leave  to  import  lobsters  and  turbets 
in  foreign  bottoms,  and  for  the  better  preservation  of 
salmon  within  several  rivers  in  that  part  of  this 
^ngdom  called  England,"  it  -  is  (amongst  other 
things)  enacted,  that  from  and  after  the  twenty- 
ninth  day  of  September,  one  thousand  seven  hundred 
and  fifteen,  no  herring,  cod,  pilchards,  salmon,  or 
ling,  fresh  or  salted,  dried  or  bloated,  nor  any  grill, 
mackrel,  whiting,  haddock,  sprats,  coal-fish,  gull- 
fish,  congers,  or  any  sort  of  flat  fish,  nor  a|iy  other 
sort  of  firesh  fish  whatsoever,  shall  be  imported  into, 
sold,  or  exposed  to  sale,  in  that  part  of  this  kingdom 
balled  England,  which  shaU  be  taken  by,  bought  of, 
or  received  from  any  foreigner  or  foreigners,  or  out  of 
any  stranger  or  strangers  bottom  (except  protestant 
strangers  inhabiting  within  this  kingdom)  nor  shall  • 
any  pei«on  or  persons  give  or  exchange  any  goods  or 
other  things  in  exchange  for  any  sort  of  $sh  so  taken 
a»  aforesaid :  and  it  is  thereby  further  enacted,  that 
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every  master  or  commander  for  the  time  being  of  any 
smack,  hoy,  yager,  boat  or  other  vessel  in  irhich  any 
fish  shall  be  imported  or  brought  to  shore  contrary  to 
the  true  intent  and  meaning  of  the  said  act,  and  being 
thereof  lawfully  convicted  in  the  manner  thereby'  di- 
rected, shall  forfeit  for  every  such  offence  the  sum 
therein  mentioned,  to  be  levied  and  disposed  of  in  sucli 
manner  as  by  the  said  act  is  directed,  or  in  default  of 
payment  of  the  said  sum  or  sufficient  distress,  shall  be 
committed  to  the  common  gaol  as  in  the  said  act  is 
directed  :  and  inrhereas  it  is  by  the  said  act  provided, 
that  no  person  shall  suffer  any  punishment  fbr'any 
offence  committed  against  the  said  act,  unless  the  pro- 
secution for  the  same  be  connnenced  within  one  month 
after  such  offence  ccHnmitted  :  and  whereas  the  pe- 
nalties inflicted  by  the  recited  clause  of  the  said  act 
herein-before  recited,  are  not  sufficient  to  deter  per- 
sons from  offending  against  the  same :  and  whereas 
by  reason  of  the  short  time  limited  for  prosecution  of 
offences  committed  against  the  said  act,  manyofiendeis 
against  the  same  escape  punishment  ;*  be  it  theiefors 
enacted  by  the  king's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  tempo- 
mi,  and  commons,  in  this  present  pariiament  assembled, 
At^r  S4th  of  and  by  the  authority  of  the  same.  That  from  and  after 
every  person ^'^  twenty-fouTth  day  of  June,  ii^hich  shall  be  in  the 
importing     fhe  year  of  our  Lord  one  thousand  seven  hundred  and 

fish  contrary  ^,  ,  .  «.     ,.  .         ,        .  * 

to  the  act     thirty-siac,  every  person  offendmg  agamst  the  clause  of 

forfeTt  100?  ^^  ^^^  *^^  herein-before  recited,  shall  forfeit  and  pay 
the  sum  of  one  hundred  pounds,  to  be  recovered  by  any 
informer  in  any  of  the  courts  in  Westminster'-hall,  and 
to  be  distributed  and  disposed  of  in  the  manner  foOow- 
ing  ;  that  is  to  say,  one  moiety  thereof  to  the  informer, 
and  the  other  moiety  thereof  to  the  poor  of  the  parish 

and  the  mas-where  such  oflfence  shall  be  committed :  and  the  master 

ter  of  the  *        *.  ,     ,  , 

Ycssel  50/,    ^  commander  of  every  smack,  hoy,  yager,  boat,  ship, 
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or  cyther  vessel  in  i^hicb  any  fish  shall  be  imported  or  A.  D.  1756. 

brought  to  shore^  contrary  to  the  true  intent  and  mean* 

ing  of  the  said  act  herein-before  recited,  and  of  this  pre* 

sent  act,  shall  forfeit  and  pay  the  sum  of  fifty  pounds^  to 

be  recovered  by  any  informer,  and  to  be  disposed  of  in 

like  manner  as  before  recited. 

II.  Provided  always,  That  no  person  shall  incur  any  Pcosecutio^ 
penalty  or  forfeiture  for  any  offence  committed  against  J^^J^j;^* 
this  act,  unless  the  prosecution  for  the  same  be  commenced 
withm  twelve  montlis  after  such  ofience  committed. 

^  III.  And  whereas  by  an  act  of  parliament  made  in 
'  the  thirteenth  and  fourteenth  year  of  the  reign  of  King 
^  Charles  the  Second,  intituled,  <^  an  act  for  prevent* 
^  ing  frauds  and  regulating  abuses  in  his  majesty^s 
^  custXMns,''  it  is  for  the  better  increase  of  good  and 
^  serviceable  shipping,  and  securing  the  public  trade  and 
^  commerce  enacted,  that  all  and  every  merchant  or  other 
^  person,  that  should,  after  the  twenty-ninth  day  of  Sep- 
^  tember,  one  thousand  six  hundred  and  sixty-two,  ex- 
^  port  any  goods  or  merchandizes  from  any  port  of  this 
^  kingdom  capable  of  a  ship  or  vessel  o{  two  hundred 
^  tons  upon  an  ordinary  full  sea,  to  any  port  or  place  of 
^  the  Mediterranean  sea  beyond  the  port  of  Malaga,  or 

<  import  any  goods  or  merchandize  from  the  ports  or 
^  places  aforesaid  to  any  port  of  this  kingdom,  in  any 

<  ship  or  vessel  that  should  not  have  two  decks,  and 
^  should  carry  less  than  sixteen  pieces  of  ordnance 

<  mounted,  together  with  two  men  for  each  gun,  and 

<  other  ammunition  prop<Mtionab]y,  should  pay  a  duty 
'  of  one  per  centum  for  all  and  every  the  wares  so  ex« 
^  ported  or  imported,  over  and  above  the  rates  and 
*  duties  of  subsidy  of  tonnage  and  poundi^  otherwise 

<  due  and  payable  for  the  same ;  and  in  the  same  act  it 

<  is  provided,  that  it  should  and  might  be  lawful  to  ex- 

<  port  fh>m  any  of  his  said  majesty *s  dominions  fish, 
^  into  any  of  the  ports  of  the  Mediterranean  sea  afore* 
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A  clause  in 
the  act  13  & 
14  Car,  2. 
c.  11.  ex- 
plaiaed. 


said,  in  any  English  ship  or  vessel  whatsoever,  pro* 
yided  one  moiety  of  her  full  loading  should  be  fish 
only,  and  in  such  case  to  import  any  wares  or  mer- 
chandizes in  the  same  ship  for  that  voyage,  without 
paying  any  other  rates  or  duties  for  the  same  than  ^^ere 
then  before  accustomed  :  and  whereas  some  doubts  and 
disputes  have  arisen,  whether  the  exemption  granted 
by  the  said  act  in  favour  of  any  English  ship  or  vessel, 
whereof  one  moiety  of  her  fall  loading  should  be  fish 
only,  should  be  construed  to  extend  to  the  benefit  and 
advantage  of  the  owner  or  owners  of  such  ship  or 
vessel,  in  case  one  moiety  of  her  full  loading  should 
consist  of  foreign  fish  :*  to  prevent  therefore  the  said 
doubts  and  disputes  for  the  future,  and  for  the  greats* 
encouragement  of  the  British  fisheries,  be  it  further 
enacted  by  the  authority  aforesaid.  That  no  British 
ship  or  vessel  trading  to  any  port  or  place  of  the  Medi- 
terranean sea,  beyond  the  port  of  Malaga,  in  manner 
aforesaid,  shall  be  entitled  to  the  benefit  and  advantage 
of  the  exemption  granted  to  sucli  ship  or  vessel  in  the 
said  act,  for  or  by  reason  that  one  moiety  of  the  fall 
loading  of  such  ship  or  vessel  shall  or  may  consist  of 
fish,  unless  such  moiety  of  the  full  loading  of  such  ship 
or  vessel  do  consist  of  fish  taken  and  cured  by  his  ma« 
jesty's  subjects  only, 

<  IV.  And  whereas  the  destroying  the  fry  or  spawn 

*  of  any  fish  is  highly  prejudicial,  especially  such  fish 

*  as  do  not  wander,  but  keep  about  the  coasts :  and 

*  whereas  the  principal  time  for  the  spawning  of  lobsters 

*  is  from  the  beginning  of  June  to  the  first  of  September, 

*  in  which  three  months  the  lobsters  crawl  close  to  the 

*  shore  to  leave  their  spawn  in  the  chinks  of  the  rocks, 
'  and  as  much  under  the  influence  of  the  sun  as  pos- 

*  sible  ;*  be  it  therefore  enacted  by  the  authority  afore- 
said. That  from  and  after  the  first  day  of  June,  one 
thousand  seven  hundred  and  thirty-six,  no  fisherman  or 
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othdr  person  or  persons  nrhatsoever  shall  with  trunks,  A.  D.  i73g. 
hoop-nets,  or  any  other  way,  take,  kill,  or  destroj  any  *'iv«  pounds 
lobsters  on  the  sea- coast  of  that  part  of  Great  Britain  taking  or 

called  Scotland,  from  the  .first  day  of  June  to  the  first ^'^"'^S  lob- 

sters  on  the 
day  of  September,  yearly,  under  the  penalties  of  five  coast  of  Scot- 
pounds  sterlin^^  for  each  offence,  to  be  recovered  by  any  {*°^'  ^ 
person  who  shall  inform  and  sue  for  the  same  upon  a  and  Sept.  i, 
summary  complaint  before  any  two  or  more  of  his^***^^' 
majesty's  justices  of  the  peace  of  the  shire  on  the  coast 
where  any  such  offence  shall  happen  to  be  committed. 


10  GEO.  2.  c.  32.  A.  D.  1737.  A.  D.  1737. 

AN  ACT   FOR  CONTINUING    <  AN    ACT    FOR  THE    MORS 
EFFECTUAL  PUNISHING  WICKED  AND  EVIL-DISPOSED 
PERSONS   GOING    ARMED    IN    DISGUISE,    AND    DOING 
INJURIES    AND   VIOLENCES    TO    THE    PERSONS     AND 
PROPERTIES  OF  HIS  HAJESTY's  SUBJECTS,   AND   JgOR 
THE  MORE   SPEEDY    BRINGING    THE    OFFENDERS    TO 
JUSTICE  ;'    AND    FOE    CONTINUING  TWO  CLAUSES  TO 
PREVENT   THE    CUTTING   OR   BREAKING   DOWN   THE 
BANK  OP  ANY   RIVER   OR  SEA«BANK;    AND  TO  PRE* 
VENT  THE  MALICIOUS  CUTTING  OF  HOP-BINDS,  CON* 
TAINED  IN   AN  ACT   PASSED  IN  THE  SIXTH   YEAR  OF 
UIS  PRESENT  majesty's  REIGN  ;  AND  FOR  THE  MORE 
EFFECTUAL    PUNISHMENT    OF     PERSONS    REMOVING 
ANY  MATERIALS  USED  FOR  SECURING  MARSH  OR  SEA 
WALLS,   OR  BANKS,   AND  OF  PERSONS    MALICIOUSLY 
SETTING    OH    FIRE    ANY    MINE,  PIT,  OR   DELPH   OF 
COAL,  OR  CANNEL  COAL,  AND  OF  PERSONS  UNLAW- 
FULLY   HUNTING  OR  TAMING  ANY  RED  OR  FALLOW 
DEER     IN    FORESTS    OR     CHACES,    OR    BEATING    OB 
WOUNDING    KEEPERS,  OR   OTHER   OFFICERS,    IN    FO- 
RESTS, CHACES^  OR  PARKS;    AND    FOR   MORE   EFFEC- 
TUALLY SECURING  THE  BREBI>  OF  WILD-FOWL. 

'  VII.  And  whereas  several  wicked  and  disorderly 
<  persons  armed  with  fire*arms,  swords,  staves,  flails, 
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OGeo.l.r.SS. 
Virtually  re- 
pealed as  to 
hunting, 

k)ll}Dg,&C. 

Ted  or  fallow 
deer,  by  16 
Geo.  3.  e.  30. 
See  2  Eoti's 
Cr.  JL.  60D. 


and  otiier  offensive  weapobs,  have  frequently  entnod 
into  several  of  his  majesty's  forests  and  chaces,  and 
into  the  chaccs  of  several  of  his  majesty's  subjected  and 
there  unlawfully  hunted,  taken  and  killed  great  num- 
bers  of  deer,  and  also  many  times  violently  assaulted, 
beaty  and  wounded  the  keepers  or  officers  of  such  ih 
nests,  chaces,  and  also  of  parks,  to  the  great  daouge 
and  tenor  of  many  of  his  majesty's  peaceable  subjeds : 
Mid  whereas  the  said  act  of  the  ninth  year  of  bis  said 
late  majesty  hereby  intended  to  be  continued,  inti- 
tuled,   ^<  an  act  for  the  more  eflSectual. punishing 
wicked  and  evil-disposed  persons  going  armed  in  dis- 
guise, and  doing  injuries  and  violences  to  the  penooi 
and  properties  of  his  majesty's  subjects,  and  for  the 
more  speedy  bringing  the  offenders  to  justice,"  does 
not  extend  to  the  unlawful  coursing,  hunting,  taking 
if}  toils,  killing,  wounding  or  taking  away  any  red  or 
fallow  deer,  fed  or  kept  in  open  forests  or  chaces  where 
daer  are  usually  kept,  but  only  to  such  as  are  incbied 
with  pales^  rails,  or  other  fences  ;  and  such  offences 
in  unindosed  places  are  only  punishabk  by  the  sta- 
tula  made  in  the  third  and  fourth  years  of  the  reign  of 
their  late  majesties  King  William  and  Queen  Marj) 
intituled,  ^<  an  act  for  the  more  efiectualdiscoFeiyand 
punishment  of  deer-siealers,"  and  which  inflicts  odIj 
a  pecuniary  penalty  for  so  doing,  whereby  such  wicked 
and  disorderly  perscms  are  the  more  emboldened  \d 
commit  such  offences  therein,  and  it  Is  become  neoes' 
sary  to  make  some  fiirther  provision  for  the  prera* 
tion  thereof;'  be  it  therefiare  enacted  by  the  aathori^ 
Persons  con-  aforesaid.  That  if  any  pecson  tx  persons  who  shall  here* 

Sdtimfof •'**^'^  be  eonvicted  of  mikwfnUy  coarsiiif,  !}««%? 
hunting  and  taking  in  toils,  killing,  wounding,  or  taking  avayj  vq 
Seir  omof ""^d  or  <»»o^  deer,  in  any  cpcn  or  mincfosed  foiwt  or 
uninciosed    chace  whene  deer  are  usually  kepL  shall,  during  t^c 

forests  or  , .  -  #  •  ufa 

chaces  to  be  conimuance  of  the  said  act  of  the  nioth  year  of  his  i»^ 

transported. 
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majesty,  be  guilty  of  a  secmd  offence  of  the  like  nature,  a.  D.  1737. 

and  shall  be  thereof  lawfully  conricted  upon  indict-  ' 

ment  or  information,  such  person  or  persons  shall  by 
judgment  of  the  court  wherein  he  or  they  shall  be  so 
convicted,  be  transported  to  one  of  his  majesty's  planta-^ 
tions  in  America  for  the  space  of  seven  years,  in  like 
manner  as  other  ofienders  may  be  transported  by  the 
laws  now  in  force;    and  if  such  person  or   persons 
shall  return  into  any  part  of  Great  Britain  or  Ire- 
land within  the  said  seven  years,  every  such  person  cm: 
persons  shall  be  adjudged  guilty  of  felony,  and  shall 
suffer  death  as  in  casesof  felony,  withoutbenefit  of  clergy, 
yill.  And  to  the  intent  that  such  conviction  may  be 
with  as  litde  trouble  and  expence  as  possible,  be  it  fur- 
ther enacted  by  the  authority  aforesaid,  That  such  of-  Such  offend- 
fender  or  offenders  shall  and  may  be  tried  for  every  such  tried  °^  ^^ 
second  ofience  as  aforesaid,  before  the  justices  of  assize, 
oyer  and  terminer,  or  gaol-delivery,  of  and  for  that 
county,  city,  or  place  where  such  second  offence  shall 
be  so  done  and  committed ;    and  that  the  justice  or 
justices  of  the  peace  before  whom  such  offender  or  of- 
fenders was  or  were  convicted  of  such  first  and  former 
offence,  shall  certify  a  true  copy  of  such  conviction  un- 
der his  or  their  hands  and  seals  to  the  quarter  sessions  of 
the  county,  wherein  such  offence  was  committed,  to  be 
held  next  after  such  conviction  had,  there  to  h^  kept 
amongst  the  records  of  such  quarter-sessions ;  and  the 
clerk  of  the  peace  of  such  county  shall,  at  the  request  of 
the  prosecutor  or  any  other  in  his  majesty's  behalf,  cer- 
tify a  transcript  under  his  hand  and  seal,  briefly  and  in 
few  words,  containuig  the  effect  and  t^or,  of  the  first 
and  former  conviction  of  such  offender  or  offenders, 
which  certificate  being  produced  in  court,  shall  be  a 

■ 

sufllci^t  proof  that  such  offender  or  offenders  hath  or 
have  been  before  convicted  of  and  for  such  first  and 

farmer  offence. 

[n2] 
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A.  D.  1737.  IX.  And  be  it  further  enacted  by  the  authority  aforc- 
Vereons  said,  That  if  any  person  or  persons,  armed  as  aforesaid, 
'^?Jt^"^.  shall,  at  anytime  after  the  twenty-fourth  day  of  June, 
rest  with  an  one  thousand  seven  hundred  and  thirty*seven,  and 
^earilwV''  during  the  continuance  of  the  said  last-mcntioned  act  of 
and  bcatine  ^|,^  „i,jti,  y^j^r  of  his  late  majesty,  come  into  any  forest, 
and  wound-  ,        ,       .      ,  hi.  ^u«  4U« 

ing  the  keep- chace,  or  park,  ivherem  deer  are  usually  kepi  (be  m 

tranl^orted    ^"^^  inclosed  or  not  inclosed)  with  an  intent  to  course, 
hunt,  take  in  toils,  kill,  wound,  or  take  away  any  redor 
fallow  deer,  and  shall  there  unlawfully  beat  or  wound 
any  keeper  or  keepers,  page  or  pages  of  any  such  fo- 
rest, chace,  or  park,  where  deer  are  usually  kept,  then 
servants  or  assistants,  in  the  execution  of  his  or  their 
oflSce  or  offices,  and  be  thereof  lawfully  convicted,  every 
such  person  or  persons  shall  be  transported  U>  one  of  his 
majesty's  plantations  in  America  for  the  space  of  scycd 
years,  in  like  manner  as  other  offenders  may  he  trans- 
ported by  the  laws  now  in  force ;  and  if  such  person  or 
persons  shall  return  into  any  part  of  Great  Britain  or 
Made  pcrpe-  Ireland  within  the  said  seven  years,  every  such  person 
Oo).  2.  c.  42.  and  persons  shall  be  adjudged  guilty  of  felony,  and  shall 
suffer  death  as  in  cases  of  felony,  without  benefit  of  clergy. 
9Ann.c.i5.      ^  X.  And  whereas  by  an  act  of  parliament  passed  in 
<  the  ninth  year  of  the  leign  of  her  late  majesty  Q««" 
Anne,  intituled  "  an  act  for  making  an  actof  thefifih 
year  of  her  majesty's  reign,  for  the  better  preserraliofl 
of  the  game,  perpetual,  and  for  making  the  same 
more  effectual,"  it  is  enacted,  That  if  any  person  be- 
tween the  first  day  of  July  and  first  day  of  September 
in  any  year,  shall  by  hays,  tunnels  or  other  nets,  dJ^^^ 
and  take  any  wild-duck,  teal,  widgeon,  or  any  other 
water-fowl,  in  any  places  of  resort  for  wild-fowl,  m  tn 
moulting  season,  the  offender  being  convicted  therw 
before  one  justice  of  the  peace  where  the  offence  sn 
be  committed,  and  by  the  oath  of  one  crediW«  iritn«s, 
shall  forfeit  five  shillings  for  every  such  fowl  so  taken, 
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one  moiety  to  the  infonner,  the  other  to  the  poor  of  a.  D.  1737. 
the  parish  where  the  offence  was  done,  to  be  leried  by  """""""""^ 
a  warrant  of  the  justice  of  peace  before  whom  the  of- 
fender was  convicted,  by  distress  and  sale  of  his  goods, 
and  for  want  of  distress  to  be  committed  to  the  house 
of  correction  for  any  time  not  exceeding  one  month 
nor  less  than  fourteen  days,  there  to  be  whipt  and  kept 
to  hard  labour ;  and  the  justice  of  the  peace  shall 
cause  such  hays  and  nets  to  be  seized  and  immediately 
destroyed  in  his  presence  :  and  whereas  the  said  act 
hath  been  found  by  experience  to  be  ineffectual,  by 
reason  that  the  wild^fowl  begin  to  moult  before  the 
first  of  July,  and  have  not  done  moulting  by  the  first 
of  September,  so  that  great  numbers  of  wild-fowl  are 
yearly  destroyed,  contrary  to  the  true  intent  and  mean- 
ing of  the  said  act ;'  therefore  for  remedy  thereof,  be 
t  enacted  by  the  authority  aforesaid.  That  if  any  per*  Penalty  on 
son  shall,  in  any  year  between  the  first  day  of  June  and  fo^\°§j^et9 
the  first  day  of  October,  by  hays,  tunnels,  or  other  nets,  in  the  moult> 
drive  and  take  any  wild  duck,  teal,  widgeon,  or  any  *°^  ^^ 
other  water-fowl,  in  any  marshes,  fens,  or  other  places 
of  resort  for  wild-fowl,  and  shall  be  thereof  convicted  in 
such  manner  as  in  the  said  act  of  the  ninth  year  of  her 
late  majesty  Queen  Anne  is  prescribed,  be  shall  be 
liable  to  the  same  penalties,  to  be  levied  in  like  manner, 
as  by  virtue  of  the  said  act  he  would  be  liable  to,  if 
such  offence  was  connnitted  between  the  first  day  of 
July  and  the  first  day  of  September,  and  for  want  of 
distress  be  committed  to  the  house  of  correction,  and 
there  punished  as  by  the  said  act  is  dLrectied* 
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A.  D.  174^  ^  ^^^*  ^*  ^'  ^*  ^*  ^*  1749. 

AN  ACT  FOR  MAKING  A  FBEE  MARKET  FOR  THE  SALE 
OF  FISH  IN  THE  CITY  OF  WESTMINSTER  ;  AND  FOE 
PREVENTING  THE  FORESTALLING  AND  MONOPO* 
LIZING  OF  FISH  ;  AND  FOR  ALLOWING  THE  SALE  OF 
FISH,  UNDER  THE  DIMENSIONS  MENTIONED  IN  A 
CLAUSE  CONTAINED  IN  AN  ACT  OF  THE  FIRST  TEAR 
OF  HIS  LATE  MAJESTY's  REIGN,  IN  CASE  THE  SAME 
ARE  TAKEN  WITH  A  HOOK. 

This  act  is  '  Whereas  a  free  and  open  market  for  fish  in  the  citj 
explained      «  ^f  Westminster  would  ffreatly  tend  to  increase  tie 

and  amended  cf         ^ 

by  39  Geo,  «•  ^  namber  of  fishermen,  and  improve  and  encourage  tte 
[sfn'artr^*  fishery  of  this  kingdom;'  may  il  therefoie  plewe 
pealed  by  d3your  most  excellent  majesty,  that  it  maybe  enacted, 
Geo,  2.  c.  27.  ^^j  y^  ^  enacted  by  the  king's  most  exoenent  mi- 

jesty,  by  and  with  the  advice  and  consent  of  tke 
lords  spiritual  and  temporal,  and  commons,  io  this 
present  parliament  assembled,  and  by  the  authoritj  of 
the  same,  That  from  and  after  the  twenty-fourth  day 
of  June,  one  thousand  seven  hundred  and  forty-nine, 
there  shall  be  a  free  and  open  market  held  in  the  city  df 
Westminster  for  all  sorts  of  fish  whatsoever ;  and  that  it 
s^hall  and  may  be  lawful  for  any  person  or  persons  to  bay 
or  sell  any  sort  of  fish  in  the  said  market,  without  any 
disturbance  or  molestation  whatsoever;  nevertheless 
yielding  and  paying  such  sums  as  are  heiein-aftcr  men- 
tioned. 
Trastees  II.  And,  to  the  end  the  said  intended  market  may  be 

erected,  established  and  maintained,  under  such  nita 
and  regulations  as  are  by  this  act  heiein-after  directed 
and  prescribed,  be  it  further  enacted  by  the  authority 
aforesaid,  That  Lieutenant-general  James  Oglethorpe, 
the  right  honourable  Granville  Leveson  Gower  esquire, 
commonly  called  Lord  Viscount  Trentham,  the  right 
honourable    George    Doddington    esquire.    Sir  f^ter 


names. 
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^Warren  knight  of  the  bath,  Sir  Boiicbier  Wray  baio-  A.  D.  174^. 
net.  Sir  Robert  Grofivenor  baronet,  Sir  John  Crosse  ba- 
ronet, Sir  Richard  Lloyd  knight,  John  Larochc  esquire, 
George  Harrison  esquire,  Thomas  Fonnereau  esquire, 
reverend  doctor  Scawen  Kenrick,  William  Lowiides 
esquire,  Captain  Philip  Durell,  Thomas  Wyndham, 
esquire,  Thomas  Smith  esquire,  Harman  Verelst  esquire^^ 
George  Payne  esquire,  Henry  Cheere  esquire,  Daniel 
Gell  esquire,  Francis  Hutchinson  esquire,  William 
Pearce  esquire,  the  reverend  •    Wilson,  D.  D. 

one  of  the  prebendaries  of  the  collegiate  church  of  Saint 
Peter  Westminster,  Richard  Combes  esquire,  Francis 
Gi^yn  esquire,  Edward  Vernon  esquire,  shall,  from  and 
jmmediately  after  the  passing  of  this  act,  be  and  af« 
hereby  appomted  trustees  for  putting  this  act  in  exeou* 
tion  ;  and  they,  or  the  surviyers  of  them,  or  any  five  ot 
tnore  of  them,  are  hereby  inyested  with  all  and  every 
the  powers  and  authorities  given  and  granted  by  this  act. 

<  HI.  And  whereas  a  sum  ofmoney  will  be  necessary 
«  for  preparing  a  proper  place  for  the  said  market,  and 

<  in  maintaining  and  keeping  the  same  ia  repair,  ftn4 

<  other  incidental  charges  attending  the  same ;'  be  it  fur- 

thcr  enacted  by  the  authorfty  aforesaid,  That  from  andD^utics  to^be 

after  the  said  twenty-fourth  day  of  June,  me  thonsandl^^J 

seven  hundred  and  forty-nine,  there  diall  be  paid  to  the 

said  trustees,  or  such  other  person  or  persons  as  tlK  said 

trustees,  or  any  five  or  more  of  them,  shall,  from  time  to 

time,  appoint  to  receive  the  same,  the  foUowing  sums  by 

every  fisherman  or  other  person  or  persons,  selling  any 

sort  offish  in  the  said  market,  for  coming  with  his  boat 

or  vessel  to,  or  landing,  standing,  being  or  seUingin  or  at 

the  said  market ;  that  is  to  say, 

<  For  each  vessel  laden  with  salt-fish,  for  groundageputies, 

<  the  sum  of  eight  pence  for  each  day >  and  twenty  penc^ 

*  for  each  vojrage. 
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A.  D.  1T49.  *  FoT  each  lohslcr-boat,  doggcr-boat,  80iack,  or  Other 

^——'^  i  vessel,  laden  with  fresh  sea-fish,  the  sum  of  two-pcnoe 

<  for  each  day  for  groundage,  and  thirteen  pence  each 
«  voyage. 

<  For  every  oister- vessel  or  cock. two  pence  each  day 

<  for  groundage,  one  halfpenny  for  each  bushel  for  me- 

<  tage,  and  thirteen  pence  each  voyage/ 

Dntiea  vested  ^V^bich  said  several  sums  shall  and  they  are  hereby  de» 
in  trustees ;  blared  to  be  vested  in  the  said  trustees  and  their  succes- 
sors ;  and  the  same,  and  every  part  thereof,  shall  be 
paid,  applied  and  disposed  of,  and  assigned  to  and  for 
the  several  uses,  intents  and  purposes,  and  in  such  man- 
ner as  is  herein-after  mentioned  and  directed ;  and  it 
shall  and  may  be  lawful  to  and  for  the  said  trustees,  or 
any  five  or  more  of  them,  or  such  person  or  persons  as 
they,  or  any  five  or  more  of  them,  under  their  hands  and 
seals,  shall,  at  a  general  meeting,  nominate  and  appoint, 
to  demand  and  take  the  sums  hereby  granted  and  made 
may  be  le-    payable,  and  to  levy  the  same  upon  any  person  or  per- 
vied  by  dis    sons  who  shall,  after  demand  thereof  made,  neglect  or 
refuse  to  pay  such  sums  as  aforesaid,  by  distress  of  any 
boat  or  boats,  or  the  tackle  or  furniture  thereto  belong- 
ing,  or  there  found,  and  belonging  to  the  person  or  per- 
sons who  by  this  act  are  made  liable  to  the  payment  of 
the  ^ame ;  and  to  detain  and  keep  such  goods  and  chat- 
tels so  distrained,  until  such  sums,  with  the  reasonable 
charges  of  such  distrainmg  and  keeping,  shall  be  paid ; 
and  such   person  and  persons   so  distraining,    after 
the  space  of  three  days  after  such  distress  made  and 
taken,  shall  and  may  sell  the  goods  so  distrained,  re- 
turning the  overplus,  if  any  be,  upon  demand,  to  the 
owner  thereof,  after  such  sums,  and   the  reasonable 
charges  for  distraining  aad  keeping  the  same,  shall  be 
deducted  and  paid. 
^  IV.  Atid  whereas  the  money  to  be  collected  by  vir- 

1 


APPENDIX.  53d 

^  tae  of  this  act,  wQl  not  immediately  raise  a  safficient  A.  D.  1749. 
^  Stock  for  effecting  the  purposes  thereof;'  be  it  there- 
fore enacted  by  the  authority  aforesaid.  That  from  and  Trustees  im- 
after  the  passing  this  act,  the  trustees  appointed  or  to  beP^'^*^^^^  ^^ 
appointed  to  put  the  same  in  execution,  or  any  fiye  orncy. 
more  of  them,  shall  and  may,  from  time  to  time,  at  a  ge- 
neral meeting  held  by  them  for  that  purpose,  by  any 
writing  under  their  hands  and  seals  assign  oyer  the  said 
sums  arising  by  virtue  of  this  act,  or  any  part  thereof,  as 
a  security  for  any  sum  or  sums  of  money  to  be  borrowed 
by  (he  said  trustees  for  the  purposes  of  this  act,  to  sacb 
person  or  persons,  or  their  trustees,  >Yho  shall  advance 
and  lend  the  same,  to  secure  the  payment  thereof,  with 
such  interest  as  shall  be  agreed  upon,  not  exceeding  five 
pounds  per  centum  per  annum. 

v.  And  be  it  further  enacted  by  the  authority  afore-AppIication 
said,  That  out  of  the  money  arising  by  the  said  sums^*  moDies, 
granted  by  this  act,  or  the  money  borrowed  on  the  cre- 
dit thereof,  as  aforesaid,  the  said  trustees,  or  any  five  or 
more  of  them,  at  a  public  meeting  assembled,  shall  in 
the  first  place  pay  and  discharge  all  expences  and 
charges  incurred  in  passing  this  act  of  parliament ;  and 
in  the  next  place  shall  pay  and  discharge  the  expences 
of  laying  out,  making  and  erecting  a  commodious  place 
for  the  said  market,  and  in  finishing  and  keeping  the 
same  in  repair,  and  all  other  necessary  expences  attend- 
ing the  execution  of  this  act. 

VL  And  be  it  further  enacted  by  the  authority  afore- Trustees  to 

said.  That  the  said  trustees,  or  any  five  or  more  of  them,*PP®*?'®^* 
'  '  ''  'cers,&c. 

shall  and  may,  at  the  first  or  any  succeeding  general 
meeting,  by  writing  under  their  hands  and  seals  chuse 
and  appoint  one  or  more  fit  person  or  persons  to  be  col- 
lector or  collectors  of  the  sums  aforesaid,  and  shall  ap- 
point one  or  more  treasurer  or  treasurers,  and  all  other 
necessary  officers,  as  to  them  shall  appear  proper  for  the 
better  execution  of  the  powers  contained  in  this  act,  al- 
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A.  D.  1749.  lowing  to  such  person  or  penmiS)  so  by  tbeiii  appoiiiAed, 
such  salaries  or  other  rewards  for  their  trouble  as  to  the 
said  trustees,  or  any  five  or  more  of  tbem,  shall  appear 
just  and  reasonable  ;  and  the  said  trustees,  or  any  five 
or  more  of  them,  shall  and  they  are  hereby  impowered 
Collector  and  to  remove  or  displace  such  treasurer  or  treasurers,  ool- 
accouiu  upon'^^*^  ^^  collectors,  or  other  person  or  persons  whatso* 
oaih,  ever,  so  by  them  from  time  to  time  appointed,  and  to 

place  others  in  their  stead  ;  and  the  person  or  peisons 
so  appointed  to  collect  and  receive  the  said  sum  or  suinsy 
and  also  such  treasurer  or  treasurers  so  appointed  as 
aforesaid,  shall,  before  the  said  trustees,  or  any  fiye  or 
more  of  them,  upon  the  first  Monday  in  every  montli, 
or  oAener,  if  thereunto  required  by  the  said  trustees  as 
aforesaid,  give  in  a  true,  exact  and  perfect  account  in 
writing,  under  their  respective  hands,  of  all  the  mtynies 
which  he  or  they,  and  every  or  any  of  them,  shall  to 
such  time  have  received,  paid  and  disbursed  by  riitne 
and  produce  of  this  act,  by  reason  of  their  respective  offices ;  andpro- 
«ud*^pay^ovcr^^^^  vouchers  for  the  same,  and  shall  pay  over  such  ba» 
balance,       lance  to  such  person  or  persons,  as  the  said  trustees,  or 
any  five  or  more  them,  shall  at  such  meeting  direct ; 
and    in  case    such    treasurer   or  treasurers,  collector 
or  collectors,  shall  refuse  to  give  in  such  account  as 
often  as  required  by  the  said  trustees,  or  any  five  or 
more  of  them,  at  a  general  meeting,  such  person  or 
and  in  de-     Persons  so  refusing  shall  be  committed  to  the  common 
mitted**^"'^*^*  of  the  said  city  and  liberty,  by  warrant  under 
the  hand  and  seal  of  any  one  of  his  majesty's  jnatioei 
of  the  peace  for  ^the  said  city  and  liberty  of  West- 
minster, upon  application  made  to  him  by  two  of  the 
said  tnistees,  there  to  remain  without  bail  or  mainprise^ 
until  he  or  they  shall  make  or  render  in  a  true,  exact, 
and  perfect  account  of  their  receipts  and  disbursements 
by  virtue  of  this  act ;    and  shall  have  prodaoed  and 
delivered  up  all  voucfaeia  rdating  thereto ;  and  shall 
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have  likewise  paid  orex  tbe  money  due  on  sach  accottnt  A.  D.  I74g, 
to  such  person  or  persons  as  tbe  said  trnstees,  or  any  fire 
or  more  of  them,  shall  direct  and  appoint  to  receive  the 
same. 

y 1 1 .  And  be  it  further  enacted  by  the  authority  afore-  Trustees  to 
said,  That  the  said  trustees,  or  any  five  or  more  of  them,  j^  tJ^the  jiis^ 
shall  yearly,  and  every  year,  within  six  weeks  next  af-  t»ccs  an  ac- 
ter  the  twenty-*fifth  day  of  December,  make  up  and  de-        ' 
liver  in  to  the  justices  of  the  peace  acting  within  the  said 
dty  of  Westminster,  at  any  petty  or  special  sessions  as- 
sembled, a  just,  true,  and  perfect  account  in  writing, 
fiiirly  entered  in  a  book  or  books  to  be  kept  for  that 
purpose,  and  signed  by  the  said  trustees,  or  any  five  or 
more  of  them,  of  all  and  every  sum  and  sums  of  money 
which  they  shall  know  to  have  been  received  or  dis- 
bursed under  the  authority  of  this  act,  during  the  pre- 
ceding year,  with  the  balance  (if  any)  remaining  in  the 
hands  of  the  said  trustees;  and  such  account  shall  be 
kepi  by  the  clerk  of  the  said  sessions  among  the  records  to  be  kept 
thereof,  to  be  inspected  by  any  person  or  persons  de-  Jj^"^fs  ^&c» 
siring  the  same,  upon  payment  of  one  shilling  to  the 
said  clerk ;  and  if  any  surplus- of  the  said  sums  shall  re- 
main in  the  hands  of  the  said  trustees,  the  same  is  hereby 
sqpproprittled  to,  and  shall  be  applied  yearly  and  every 
year  by  them,  within  twelve  months  next  after  the  de- 
livering of  such  accounts  to  the  said  justices  as  afore- 
said, in  the  binding  out  boys  apprentices  to  fishermen, 
masters  of  ships,  or  some  other  person  or  persons  em- 
ployed in  the  sea-service ;  such  boys  to  be  chosen  by  a 
majority  of  the  said  trustees  at  a  general  ineeting  to  be 
hdd  for  that  purpose. 

VIII .  And  be  it  further  enacted  by  the  authority  Fish  bought 
foresaid.  That  it  shaU  and  may  be  lawful  to  and  fori^^^i,™*;;f|^ 
any  fishmonger,  or  other  person  or  persons  whatsoever,  in  any  other 
who  shall  buy  any  fish  in  the  said  market,  to  sell  the^  ^^' 
same  again  in  any  other  place  or  places,  within  the  said 
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A.  D.  1749.  city  of  Westminster,  or  elsewhere,  being  sound  and 
wholesome  fish,  without  any  lett  or  disturbance  from 
any  person  or  persons  whatsoeyer  for  so  doing ;  any 
bw  or  statute  to  the  contrary  thereof  in  any  wise  noU 
withstanding. 

<  IX.  And  whereas  the  laws  now  in  being  have  proved 
^  insufficient  to  prevent  the  monopolizing  and  forestalling 
<  of  fish  ;'  be  it  further  enacted  by  the  authority  afbre- 
said|  That  from  and  after  the  twenty-ninth  day  of  Sep* 
tember,  one  thousand  seven  hundred  and  forty-nine,  all 
and  every  contract  or  contracts,  which  shall,  before  that 
time,  have  been  -made,  and  which  are  to  take  effect 
after  the  said  twenty-ninth  day  of  September,  one  thou- 
sand seven  hundred  and  forty-nine,  between  any  fisher- 
men and  fishmongers,  or  between  any  other  persons 
whatsoever,  in  regard  to  the  sale  of  fish  to  be  aAer- 
wards  sold  by  retail,  shall  be  and  are  hereby  declared 
to  be  absolutely  void ;  and  all  such  contracts,  which  are 
or  shall  be  made  to  take  efiect  in  part  before  the  said 
twenty-ninth  day  of  September,  one  thousand  seven 
hundred  and  forty-nine,  shall  be  and  are  hereby  de- 
clared to  be  void,  so  far  as  they  shall  relate  to  or  be 
intended  to  take  effect  at  any  time  subsequent  to  tbasaid 
twenty-ninth  day  of  September,  one  thousand  seven 
hundred  and  forty-nine ;  and  if  from  and  after  the  said 
twenty-ninth  day  of  September,  one  thousand  seven 
hundred  and  forty-nine,  any  fisherman,  fishmonger,  or 
any  other  person  or  persons  whatsoever,  shall  enter  into 
or  mfetke  any  contract  or  contracts  for  buying  up  fish  to 
be  sold  again  by  retail,  before  such  fish  shall  be  brought 
to  an  open  market,  and  there  exposed  to  publick  sale, 
such  contract  or  contracts  are  hereby  declared  to  be  ab- 
Penalty  on  solutely  void  ;  and  each  and  every  party  so  contracting, 
Kfto  fy  as  well  the  buyer  as  the  seller,  shall  forfeit  and  pay  for 
sold  by  re-  every  such  oflence,  the  sum  of  fifty  pounds,  to  be  re- 
the'samV*    ^^^^^d  and  levied  in  manner  herein-after  mentioned. 
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one  moiety  whereof  shall  be  paid  to  the  said  trustees  A.  D.  1749. 
appointed  by  this  act,  or  any  five  or  more  of  them,  or?^^^'^  ^ 
their  order,  to  be  placed  to  the  general  account,  to  market. 
be  appropriated  as  aforesaid,  and  the  other  moiety  to 
such  person  or  persons  as  shall  inform,  sue  for,  and  re* 
cover  the  same. 

X.  Provided  always.  That  if  either  of  the  parties  so 
contracting  as  aforesaid,  shall,  before  any  information 
made  against  him,  inform  against  the  other,  such  party 
so  informing,  so  as  such  other  party  may  l>e  duly  con- 
victed of  such  offence,  shall  not  only  be  acquitted  from 
the  said  penalty,  but  shall  also  foe  intitled  to  sue  for  in 
his,  her,  or  their  own  name,  and  recover  the  whole  for*- 
fciture  incurred  by  the  other ;  one  moiety  thereof  to  be 
paid  to  the  said  trustees,  and  appropriated  as  aforesaid ; 
and  the  other  moiety  to  such  person  or  persons  who  shall 
sue  for  and  recover  the  same. 

XI.  Provided  always.  That  nothing  in  this  act  con- Contracts  for 
tained  shall  extend,  or  be  construed  to  extend,  to  make^^.  to  subsist! 
void  any  contracts  already  made,  or  to  prevent  any  con- 
tracts to  be  made,  by  any  fishmonger  or  fishmongers,  or 

any  person  or  persons  whatsoever,  in  regard  to  fresh  sal- 
mon or  soles  brought  by  land  carriage,  or  to  oysters, 
or  salt  or  dried  fish. 

*  XII.  And  last  fishermen,  and  other  persons  em- 
^  ployed  in  catching,  importing,  or  vending  of  fish, 

<  should  bring  fish  to  Qucenborough,  Gravesend,  or 
'  some  other  place  or  places  in  the  river  of  Thames,  and 
^  there  keep  it  for  a  considerable  time,  and  send  only 

<  small  quantities,  from  time  to  time,  to  market,  with  a 

*  view  to  keep  up  the  price  of  the  several  species  of 

*  fish,  which  such  person  or  persons  respectively  im- 

*  port  or  trade  in ;  which  practice  will  not  only  tend  to 

*  enhance  the  value  of  fish,  but  also  to  render  it  un- 

*  wholsome  food,  to  the  great  prejudice  of  the  con- 
^  sumer,  as  well  as  the  fishery  in  general ;'  to  prevent 
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A.  D.  tU9. 

Pr nalty  on 
tislierroen 
not  selling 
their  fish 
^'ithin  eight 
days  from 
their  arrival 
on  the  coast 
between 
Yarmouth 
and  Dover. 


such  practices,  be  it  further  enacted  by  the  authority 
aforesaid,  That  if  any  fislierman,  or  other  person  oit. 
persons  whatsoever,  natives  or  foreigners,  shall  keep 
any  fisli  at  Queenborough,  Gravesend,  or  other  place  or 
places,  in  any  well-boat,  store-boat,  or  any  other  man- 
ner whatsoever,  so  as  not  to  sell  off  their  whole  cargo  of 
fish,  within  the  space  of  eight  days,  from  their  arrival 
on  the  British  coast,  between  North  Yarmouth  and 
Dover,  after  their  first  arrival  at  the  respective  place  or 
places  as  aforesaid,  every  person  or  persons  so  offend- 
ing, and  being  thereof  lawfully  convicted  by  the  con* 
fession  of  the  party,  or  the  oath  of  one  or  more  credible 
witness  or  witnesses,  shall,  for  every  such  offence,  for- 
feit the  whole  cargo  of  fish  belongbg  to  him,  and  also 
the  vessel,  with  her  tackle,  apparel,  and  furniture,  to 
be  levied  by  distress  and  sale,  by  warrant  under  the 
hand  and  seal  of  any  one  or  more  of  his  majesty's  jus* 
tices  of  the  peace  for  the  respective  county  where  the 
offence  shall  be  committed  ;  which  warrant  or  warrants 
the  said  justice  or  justices  is  and  are  hereby  impowered 
and  required  to  make,  upon  the  information  on  oath  of 
one  or  more  credible  witness  or  witnesses  (which  oath 
the  said  justice  or  justices  is  and  are  hereby  impowered 
and  required  to  administer;)  and  the  said  produce  there- 
of  shall  go  and  be  applied,  one  moiety  to  the  use  and 
benefit  of  the  informer  or  informers,  and  the  other  moiety 
to  the  poor  of  the  parish  where  the  ofiS^ncc  shall  be  com* 
mitted. 

^  XIII.  And  whereas  the  commissioners  for  building 

<  a  bridge  cross  the  river  Thames,  from  the  New  Palace 
*  Yard  in  the  city  of  Westminster,  to  the  opposite  shore 
^  in  the  county  of  Surry,  are  possessed  of  a  piece  <^ 

<  ground  near  Cannon-*row  in  the  said  city  of  West* 
(  minster,  which  is  conveniently  situate  for  holding  the 

<  said  intended  market ;'  be  it  therefore  enacted  and  de- 
clared by  the  authority  aforesaid,  That  the  said  corn- 
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missioncrs  are  hereby  authorized  and  Impowered  to  make  A.  D.  i74d. 
a  grant  of  the  said  piece  of  ground  to  the  trustees  ap-  " 

pointed  by  this  act,  and  their  successors,  to  be  made  use 
of  for  holding  the  said  intended  market ;  for  the  grant  of 
-which  groimd  the  said  trustees  shall  pay  the  said  com- 
missioners the  sum  of  five  pounds,  as  the  consideration 
or  purchase-money  for  the  same.    . 

XIY.  And  be  it  further  enacted  by  the  authority  Property  of 
aforesaid,  That  the  right  and  property  of  all  the  b«iild-^*^^^^f^'|j*[jjg 
ings,  and  the  materials  employed  therein  for  making  the  trustees. 
said  market  commodious,  shall  be  vested  in  the  said 
trustees  appointed,  or  to  be  appointed,  to  put  this  act  in 
execution,  and  they,  or  any  five  or  more  of  them,  are 
hereby  authorized  and  impoivered  to  bring  actions  or 
prefer  bills  of  indictment,  against  any  person  or  per- 
sons Yiho  shall  steal,  take  away,  break  down,  or  other- 
wise  damage    such    building  or  materials   employed 
therein. 

XV.  Provided  always,  and  be  it  further  enacted  and  No  trustee  to 
declared,  That  no  person  or  persons  appointed,  or  to  be^P^^^P^S^*"^ 
appointed,  by  this  act,  a  trustee  or  trustees  for  putting  profit. 

the  same  in  execution,  shall  have  or  accept  of  any  place 
of  profit  arising  out  of  or  by  reason  of  any  sums  by  this 
act  laid  or  granted ;  but  such  person  or  persons  shall  be 
incapable  of  acting  as  a  trustee  or  trustees  from  the  time 
of  hb  accepting,  and  during  the  enjoymentof  such  place 
of  profit  as  aforesaid . 

XVI.  And  for  continuing  a  sufEcient  number  ofon  death  or 

trustees  for  puttimr  this  act  in  execution,  be  it  further '■®"^*^^*^  ®^ 

^         Y  trustees, 

enacted  by  the  authority  aforesaid.  That  when  and  as  others  to  be 
often  as  any  trustee  or  trustees  shall  die,  or,  by  writing ^^^^"' 
xi/xdex  his  or  their  hand,  refuse  to  act,  it  shall  and  may 
be  lawful  for  sach  of  the  said  trustees  as  shall  then  sur- 
vive or  remain,  or  any  seven  or  more  of  them,  at  any 
gooeral  meeting,  hy  any  writing  or  wiitingv  under  tkeir 
liands  and  seals^  to  ekdy  mpttnate^^and  appc^  one  or 
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A.  D.  ir49.  more  fit  person  or  persons  in  the  room  or  place  of  such 
trustee  or  trustees  so  dying  or  refusing  to  act  as  afore- 
said ;  and  such  person  or  persons  so  elected^  nominated^ 
or  appointed,  shall  be  joined  with  such  surviving  or  rc» 
maining  trustees,  in  execution  of  all  and  every  the 
powers  in  them  reposed  by  virtue  of  this  act. 
Firstmeeting  XVIi.  And  be  it  further  enacted  by  the  authority 
ofthctru*-    aforesaid.  That  the  first  meeting  of  the  said  trustees 

t66S* 

shall  be  on  the  second  Monday  in  July,  at  the  house 
known  by  the  name  of  the  King's  Arms  in  the  New 
Palace  Yard,  in  the  city  of  Westminster ;  and  they 
shall  have  power  to  adjourn  their  succeeding  meetings, 
from  time  to  time,  and  to  such  places,  as  they  shall 
think  fit. 
Bonds  for         XVllI.  And  be  it  further  enacted  by  the  authority 

not  s"»"g/o'^ aforesaid.  That  all  bonds  or  other  securities  whatsoever, 

any  penalty,  '  ^  ' 

declared        to  be  entered  into,  or  given,  for  not  suing  or  recovcr- 
^  ing  any  penalty  or  forfeiture  incurred,  o^  to  be  incurred, 

by  virtue  of  this  act,  shall  be,  and  they  are  hereby  de* 
dared  to  be  absolutely  null  and  void  ;  any  law,  statute, 
custom,  or  usage  to  the  contrary  notwithstanding. 
Porfeiturc$'      XIX.  And  be  it  further  enacted  by  the  authority 
how  to  be     aforesaid,  That  all  penalties  and  forfeitures  incurred  ot 
and  applied,  inflicted  by  virtue  of  this  act,  if  not  otherwise  by  this 
'act  directed  to  be  recovered,  shall  and  may  be  prose- 
cuted and  recovered  by  action  of  debt,  bill,  plaint,  or 
information,  in  any  of  his  majesty's  courts  of  record  at 
Westminster ;  wherein  no  essom,  protection^  privilege, 
wager  of  law,  or  more  than  one  imparlance  shall  be  al- 
lowed ;  and  such  forfeitures  shall  go  and  be  applied  (if 
not  otherwise  directed  by  this  act)  one  moiety  thereof  to 
the  person  or  persons  who  shall  inform,  sue  for,  or  re- 
cover the  same;  and  the.  other  moiety  to  the  poor  of 
the  parish  where  the  cause  of  action  shall  arise* 
J.  r  i*  tionof    XX.  Provided  always,  tmd  be  it  further  enacted  by 
the  authority  aforesaid,  That  if  any  action  or  suit  shaD 
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be  commenced  against  aay  person  or  persons  for  any  A.  D.  1749. 
thing  done  in  pursuance  of  this  act,  every  such  action  or 
suit  shall  be  brought  within  six  months  next  after  the 
fact  committed^  and  not  afterwards,  and  shall  be.  laid 
or  brought  in  the  county  or  place  where  such  ofience 
shall  be  committed,  and  not  elsewhere ;  and  the  de- 
fendant or  defendants,  in  every  such  action  or  suit  so  to 
be  brought,  shall  and  may  plead  the  general  issue,  not  pcn«ral 

issue 

guilty,  and  give  this  act  and  the  special  matter  in 

evidence  at  any  trial  to  be  had  thereupon,  and  that 

the  same  was  done  in  pursuance  and  by  the  authority  of 

this  act ;  and  if  it  shall  appear  so  to  have  been  done,  or 

that  such  action  or  suit  shall  be  brought  after  the  time 

limited  for  bringing  the  same  as  aforesaid,  that  then  tlie 

jury  shall  find  for  the  defendant  or  defendants;  and 

upon  such  verdict,  or  if  the  plaintiff  or  plaintiffs  shall 

become  nonsuited,  or  discontinue  his  action,  after  the 

defendant  or  defendants  shall  have  appeared,  or  if,  upon 

demurrer,  judgment  shall  be  given  against  the  plaintiff 

pr  plaintiffs,  the  defendant  or  defendants  shall  and  may 

recover  treble  costs,  and  have  such   remedy  for  the  Treble  costs. 

same,  as  any  defendant  or  defendants  hath  or  have  in 

any  case  by  law. 

*  XXI.  And  whereas  by  an  act  of  the  first  year  of  iGeo.l.f.  is. 

<  the  reign  of  his  late  majesty  King  George  the  First, ^^^^^^^•^* 

*  intituled,  "  an  act  for  the  better  preventing  fresh  fish 

<  taken  by  foreigners  being  imported  into  this  kingdom ; 

*  and  for  the  preservation  of  the  fry  of  fish  ;  and  for 

<  the  giving  leave  to  import  lobsters  and  turbets  in 
^  foreign  bottoms;  and  for  the  better  preservation  of 
^  salmon  within  several  rivers  in  that  part  of  this  king* 
^  dom  called  England  ;*'  it  is  enacted^  that  no  bret, 

*  turbet,  bril  or  pearl,  codlin,  whiting,  mullet,  bass, 
'  place,  soles,  or  flounders,  which  shall  not  be  of  the 
^  several  lengths  or  sizes  therein  described^  shall  be 

.^  sold,  offered  or  exposed  to  sale,  or  exchanged  for 

'        [o] 
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A.  D.  1749.  ^  any  other  goods,  in  that  part  of  Great  Britain 

<  England :  and  whereas  several  of  the  said  &h  are 
^  taken  with  a  hook,  and  though  thrown  again  into  the 
^  sea,  cannot  be  preserved  alive  ;*  be  it  enacted  by  the 
Fish  under    authority  aforesaid,  That  fish,  under  such  dimensi(»sas 
w?S  a  hook"  ^'^^  prohibited  by  the  said  recited  clause,  may  be  ex- 
may  be  sold,  posed  to  sale,  or  exchanged  for  any  other  goods,  pro- 
vided such  fish  are  taken  with  a  hook,  and  so  not  fit  or 
capable  of  being  preserved  alive ;  any  thing  contained 
in  the  said  recited  act  to  the  contrary  notwithstanding. 


A.D.  1750. 


1  Geo*  1.^.18. 

^  14. 


23  GEORGE  S.    C.  96.    A.  D.  1750. 

AN  ACT  ^  TO  AMEND  SO  MUCH  OF  AN  ACTMADElS 
THE  FIRST  YEAR  OF  THE  REIGN  OF  KING  GEORGE 
THE  FIRST,  AS  RELATES  TO  THE  BETTER  PEKEB- 
VATION  OF  SALMON    IN  THE   RIVER   RIBBLE.' 

*  VII.  And  whereas  by  an  act  of  parliament  made  in 
the  first  year  of  the  reign  of  his  late  majesty  King 
George  t»ie  First,  intituled,  "  an  act  for  the  better  pr^ 
venting  fresh  fish  taken  by  foreigners  being  imported 
into  this  kingdom  ;  and  for  the  preservation  of  the  fry 
offish ;  and  for  the  giving  leave  to  import  lobsters  and 
turbuts  in  foreign  bottoms ;  and  for  the  better  prescri 
vation  of  salmon  within  several  rivers,  in  that  part  » 
this  kingdom  Cfdied  England,"  all  persons  what- 
sot^ver  were  restrained  under  the  penalties,  forfeitures, 
and  punishments  therein  mentioned,  from  takingibii" 
ing,  destniying,  or  wilfully  hurting  salmon  of  wj 
kind  or  size  whatsoever,  in  the  river  Ribble  in  w* 
county  of  Lancaster,  and  other  rivers  tlicrein  J»^' 
cularly  named,  between  the  last  day  of  July  and  ^ 
twelfth  day  of  November  for  ever ;  which  restraint 
hath  been  found  incoinrenient  as  to  the  said  river  Ri'>' 
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'  ble,  by  reasdh  that  the  time  limited  for  the  restraiiUDg  a.  D.  it50. 

*  the  taking  fish  therein  is  not  properly  suited  or 
^  adapted  to  the  fishing  seasons  there,  so  as  to  answer 
^  the  intention  of  the  said  act.  but  it  would  be  much 
'  more  advantageous  to  the  salmon  fisheries  in  that  river, 

*  if  persons  were  retrained  from  taking,  killing,  de- 

*  stroying,  or  wilfully  hurting  tiny  salmon  in  the  said 
^  river  Ribble,  betwixt  the  fourteenth  day  of  September 

*  and  the  second  day  of  January  yearly,  atid  were  at 
^  liberty  to  take  and  kill  the  same  the  remainder  of  the 

*  year  ;*  be  it  therefore  enacted  by  the  authority  afore-: 

said,  That  it  shall  and  may  be  lawful  to  and  for  the  re-  [  iberty  given 
spcctive  owners  and  proprietors  of  the  fisheries  and  fish- Jj^^^'^^^j^l^ 
ings  in  the  said  river  Ribble,  and  every  other  person  or  river  Eibble 
persmis  intitled  to  fish  therein,  and  their  aiid  every  of^jj^^  ^ndis 
their  lessees,  tenants,  servants  and  agents,  and  every  ol^^P^ 
them,  at  any  time  or  times  hereafter,  betwixt  the  first 
day  of  January  aQd  fifteenth  day  of  September  in  any 

.  year,  to  take  and  kill  by  any  lawful  ways  or  means 
whatsoever,  any  salmon,  salmon  peal,  or  salmon  kii^d, 
in  their  respective  fisheries  and  places  within  the  s^d 
river  Ribble,  and  to  sell  any  of  the  fish  so  tak^n  be- 
tween the  times  aforesaid  ;  any  thing  in  the  said  recited 
act,  or  any  other  act,  to  the  contrary  notwithstanding. 

VIII.  And  be  it  further  enacted  by  the  authority  afore-  Penalty  of 
said.  That  if  any  person  or  persons,  whatsoever  shall  at  ^^^jl^ji^^f 
any  time  hereafter,  between  the  fourteenth  day  of  Scp-^^c.^^'^® 
tembei:  and  second  day  of  January  for  ever,  by  or  with 
any  net,  device,  engine,  ways  or  means  whatsoever, 

•  take,  kill,  destroy  or  wilfully  hurt  any  salmon,  of  any 
kind  or  size  whatsoever,  in  the  said  river  Ribble,  such 
person  or  persons  shall  incur  and  be  subject  to  such  and 
the  same  penalties,  forfeitures  and  punishments  as  were 
by,  the  said  recited  act  inflicted  upon  persons  taking, 

.  killing,  destroying  or  wilfully  hurting  salmon  in  the  said 
river,  betwixt  the  last  day  of  July  and  jtw^lfth  day  pf 
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A.  D.  1750.  November,  and  shall  be  proceeded  against  and  convicted 

thereof,  in  the  same  manner,  as  by  such  recited  act  is  for 

that  purpose  directed* 

The  said  act      IX.  Provided  always,   and  it  is  herdby  declared, 

continued.     r£^^^  jjj  ^^^  ^^^^y  ^^^  clauses,  articles,  matters  and 

things  contained  in  the  said  recited  act  (save  the  alter- 
ation hereby  made  in  the  times  of  taking  and  being;  re* 
strained  from  taking  salmon  in  the  said  river  Rib« 
ble  as  aforesaid)  shall  be  and  remain  in  fiill  force ;  any 
thing  herein  contained  to  the  c<mtrary  notwithstanding. 


A.  D.  1751.  24  GEORGE  2.  c.  34.   A.  o.    1751. 

AM  ACT  FOR  THE  BETTER  FRBSERVATIOK  OF  THE 
GAME  IN  THAT  PART  OF  OREAT  BRITAIN  CALLED 
SCOTLAND. 

'  Whereas  it  is  necessary  that  the  laws  now  in  force 

<  in  Scotland,  for  regulating  the  times  for  killing  the 

<  game,  and  for  preventing  the  abuses  of  carriers,  poach* 
'  crs,  and  others  carrying  and  selling  the  same,  shoaU 
^  be  amended  and  made  more  effectual  ;*  be  it  therefi||PC 
enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  as- 

Moor-fowl    s^^bled,  and  by  the  authority  of  the  same.  That  no 
&c.  not  to    person  in  Scotland  shall,  upon  any  pretence  whatsoever, 
of  season.     ^^^  ^^  destroy  any  moor-fowl,  from  the  first  day  of 
January  to  the  tenth  day  of  July,  or  any  partridge  or 
heath-fowl,  from  the  first  day  of  February  to  the  twen* 
tieth  day  of  August  in  any  year.    (Repealed  by  1  Geo, 
3.  c.  21.) 
Penalty  on        II.  And  be  it  further  enacted  by  the  authority  afore- 
custody!       ^^^9  TIlbI  no  person  whatsoever,  not  qualified  to  kill 
game  in  Scotland,  shall  have  in  his  or  her  custody  or 
carry  at  any  time  of  the  year,  upon  any  pretence  what- 
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soeyer,   any  hares,  partridges,  pheasants,  muir-fowl,  a.  D.  1751. 
heath-fowl,  snipes,  or  quails,  without  the  leave  or  orders 
of  a  qualified  person  first  obtained,  for  carrying  such 
bares  or  other  game,  or  for  haying  the  same  in  his 
or  her  custody. 

III.  And  be  it  further  enacted  by  the  authority  afore- Penalty  of 
said.  That  every  person  transgressing  this  act,  shall  for^*'^*^^?**  . 
the  first  oflfence  forfeit  and  pay  the  sum  of  twenty  shil- 


sterling ;  and  for  the  second  and  every  other  sub* 
sequent  offence  the  sum  of  forty  shillings  sterling; 
*which  respective  fines  shall  and  may  be  levied  by  dis* 
tress  and  sale  of  the  goods  of  the  offender ;  and  in  case 
of  insolvency,  the  party  offending  shall  suffer  imprison* 
ment  for  the  space  of  six  weeks  for  the  first  offence,  and 
for  the  space  of  three  months  for  the  second  and  every 
other  subsequent  offence. 

lY.  And  be  it  further  enacted  by  the  authority  afore-offences  how 
said,  That  all  bffences  against  this  act  shall  and  may  be*®  ^  ^*®^' 
enquired  into  and  determined,  either  by  the  oath  or 
oaths  of  one  or  more  credible  witness  or  witnesses,  or  by 
the  confession  or  oaths  of  the  parties  accused,  before  any 
two  or  more  of  his  majesty's  justices  of  the  peace,  or  be* 
fore  the  sheriff  of  the  county  where  the  offence  shall  be 
committed,  or  where  the  offender  shall  be  found ;  and 
that  all  prosecutions  for  offences  against  this  act  shall 
be  carried  on  either  at  the  instance  of  the  fischal  of 
court,  or  of  any  other  person  who  will  inform  or  com- 
plain. 

y.  And  be  it  further  enacted  by  the  authority  afore- Application 
said.  That  one  moiety  of  the  forfeitures  to  be  'ncurred^^^^Jj^J^^*^ 
for  any  offence  against  this  act  shall,  when  recovered, 
be  paid  to  the  informer  or  prosecutor,  and  the  other 
moiety  shall  be  applied  for  such  publick  services  within 
the  county  where  the  offence  shall  be  committed,  us  the 
justices  of  the  peace  or  the  sheriff  respectively  shall 
direct,  before  whom  the  offender  shall  be  convicted. 
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A.  n.  1751.      VI.  Provided  always,  That  any  persons  aggrieved  by 
Persons  ag-  f}^^  ludfirment  of  the  said  justices  or  sheriflF  respectively, 

grieved  may    ,    ,.    ,^        ,.,  ,  ,  *  , 

appeal.  shall  have  liberty  to  appeal  to  the  next  general  or 
.  quarter-session,  in  case  such  judgment  was  given  by  any 
justices  of  the  peace  as  aforesaid,  or  to  the  lords  of  jus- 
ticiary in  their  next  circuit  court,  or  (where  there  are  no 
circuit  courts)  to  the  court  of  justiciary  at  Edinburgh, 
incase  the  judgment  compLiincd  of  was  given  by  the 
sheriff  of  any  county ;  and  that  the  determination  oft  he 
said  general  or  quarter-sessions,  or  of  the  said  circuit 
court,  shall  be  final  and  conclusive  to  all  parties. 


A.n.  175S.  26   GEORGE  2.    C.  2.    A.  D.  1753. 

AN  ACT  TO  AMBKB  AN  ACT  VADB  IN  TUB  EIGHTH 
YBAR  OF  THE  REIGN  OF  hU*LATE  MAJESTY  KING 
GEORGE  THE  FIRST,  INTITULED,  ^  AN  ACT  FOR 
THE  BETTER  RECOVERY  OF  THE  PENALTIES  IN- 
FLICTED UPON  PERSONS  WHO  DESTROY  THE  GAME,' 
BY     ENLARGING     THE    TIME   WITHIN    WHICH   SUITS 

•  AND  ACTIONS  ARE  TO  BE  BROUGHT  BY  FORCE  OF 
THE   SAID    ACT. 

8  Geo.  1.  '  Whereas  by  an  act  of  parliament   made  in  the 

r,  19.  §2.      c  eighth  year  of  the  reign  of  his  late  majesty  King 

*  George,  intituled,  ^^  an  act  for  the  better  recovery  of 

*  the  penalties  inflicted  upon  persons  who  destroy  the 
<  game,"  it  is  provided,  that  all  suits  and  actions  to 
^  be  brought  by  force  of  the  said  act,  shall  be  brought 

*  before  the  end  of  the  next  term  after  the  offence  com- 
^  mitted  :  and  whereas  the  time  allowed  by  the  said  act 
'  for  the  bringing  of  such  suits  and  actions  has  been 
^  found  very  inconvenient,  and  in  many  cases  is  not 
^  sufficient  for  the  commencing  of  prosecutions  against 
'  offenders,  whereby  the  intent  of  the  said  act  hath  been 
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*  in  some  degree  defeated  ;'  be  it  therefore  enacted  by  A.  D.  1753. 
the  king's  most  excellent  majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same.  That  all  suits  and  actions  toSuits  for 
be  brought  by  virtue  of  the  said  act,  for  the  recovery  of^^^^ 
any  pecuniary  penalty  or  sum  of  money  for  offences,  brought  be- 
which  after  the  twenty-fifth  day  of  March,  one  thousand  of  the  second 
seven  hundred  and  fifty-three,  shall  be  committed  against ^®*'"^* 
any  law  now  in  being  for  the  better  preservation  of  the  Altered  by 
^me,  shall  and  may  be  brought  before  the  end  of^  ^g^  ^hich 
the  second  term  after  the  offence  committed ;  any  thing  allows  six 

,  .       montDS.   bvc 

in  the  said   act  contained   to  the    contrary  notwilh-  2  EasU't  Re- 
standing.  p(Ws,333. 


28  GEORGE  2.   C.  12.   A.D.    1755.  A.  D.  175i^. 

AN  ACT  TO  EXPLAIN  AND  AMEND  A  CLAUSE  IN  AN 
ACT  MADE  IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF 
QUEEN  ANNE,  INTITULED,  *  AN  ACT  FOR  THE 
BETTER  PRESERVATION  OF  THE  GAME,'  IN  RELA- 
TION TO  THE  SELLING  OR  OFFERING  TO  SALE 
ANT   GAME. 

<  Whereas  by  an  act  of  parliament  made  in  the  fifths  Ann.  c  u. 
year  of  her  late  majesty  Queen  Anne,  intituled,  "  an 
act  for  the  better  preservation  of  the  game ;"  it  was 
enacted.  That  if  any  higlar,  chapman,  carrier,  inn- 
keeper, victualler  or  alehouse-keeper,  should  have  in 
his  custody  or  possession,  or  should  buy,  sell  or  offer 
to  sell  any  hare,  pheasant,  partridge,  moor,  heath- 
game  or  grouse,  every  such  higlar,  chapman,  inn- 
keeper, victualler,  alehouse-keeper  or  carrier,  (unless 
such  game  m  the  hands  of  such  carrier  be  sent  by  any 
person  or  persons  qualified  to  kiU  the  game,)  shall,  upon 
conviction  of  such  offence,  forfeit  for  every  hare,  phea- 


550  APPENDIX. 

A.  D.  1755.  <  sant,  partridge,  moor,  heath-game  or  grouse,  the  sum 
^  of  five  pounds,  one  half  to  be  paid  to  the  informer,  and 

<  the  other  to  the  poor  of  the  parish  where  the  offenGe 

<  was  committed :  and  whereas  doubts  have  arisen  with 
^  respect  to  the  meaning  of  the  word  chapman,  whereby 
^  the  intent  of  the  said  act  hath  been  in  some  degree  de- 
*  feated  ;*  be  it  therefore  enacted  by  the  king's  most  ex- 
cellent majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of 

Persons        the  same.  That  if  any  person  or  persons  whatsoever, 
Sin^  to  "'  whether  qualified  or  not  qualified  to  kill  game,  shall  sell, 

sale,  any       expose,  or  ofier  to  sale  any  hare,  pheasant,  partridge, 
game,  liable,  i.     .1.  t. 

|,g^  moor,  heath-game,  or  grouse,  every  such  person  or  per- 

sons shall,  for  every  such  ofience,  be  subject  and  liable 
to  the  same  forfeitures,  pains  and  penalties,  as  are  in- 
flicted by  the  sa'd  recited  act  upon  higlars,  chapmen, 
carriers,  inn-keepers,  victuallers  or  alehouse-keepers,  for 
buying,  selling  or  offering  of  game  to  sale. 

Game  found       11.  And  be  it  further  enacted  by  the  authority  afore- 

orS»wis'ion*^^^J  '^'^^^  ^^  »"7  ^^^^^  pheasant,    partridge,   moor, 
of  a  poulterer,  heath -game  or  grouse,  shall  be  found  in  the  shop,  house 

&c.  deemed  •  c  1.  1  j^  t 

exposing      ^^  possession  of  any  poulterer,  salesman,  fish-monger, 

thereof  to  cook  or  pastry-cook,  the  same  shall  be  adjudged, 
deemed  and  taken  to  be  an  exposing  thereof  to  sale 
within  the  true  intent  and  meaning  of  this  act  and  the 
said  recited  act,  or  any  other  act ;  which  said  forfei- 
tures shall  be  recovered,  and  such  penalties  inflicted,  by 
such  means,  and  in  ^uch  manner,  and  from  and  within 
such  time,  and  shall  be  applied  to  such  uses,  as  are  pre- 
scribed by  the  said  recited  act,  or  by  any  other  act  or 
acts  since  made  for  the  preservation  of  the  game;  any 
thing  in  the  said  recited  act,  or  any  other  law  or  statute 
to  the  contrary  thereof  in  any  wise  notwithstanding. 
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c.  19. 

AN  ACT  *  FOR  THE  PREVENTING  THE  BURNING  Oil 
DESTROYING  €F  GOSS,  FURZE  OR  FERNE,  IN 
rORESTS  OR   CHACES/ 

^  III.  Whereas  the  burning  and  destroying  oFgoss, 
furze  and  fern,  in  and  upon  forests  and  chaces,  as  it 
is  frequently  done  by  divers  disorderly  and  dissolute 
persons,  doth  not  only  destroy  the  cover  neccssaiy  for 
the  preservation  of  the  deer  and  game  there,  but  hath 
also  been  the  occasion  of  burning,  damaging  and  de- 
stroy ing  of  great  quantities  of  timber,  young  springs  of 
vrood  and  underwood  and  fences,  within  the  said  forests 
and  chaces,  and  places  thereunto  adjacent,  to  the  great 
damage  and  prejudice  of  the  owners  and  proprietors 
thereof;  and  the  laws  now  in  being  are  not  sufficient  to 
prevent  the  same  ;*  be  it  therefore  enacted  by  the  au<  Persons  coiu 
thority  aforesaid,  That  if  any  person  or  persons  not getti^  fire  t» 
havmg  a  right  or  legal  licence  to  do  the  same,  shall  atcoss,  funet 
any  time  after  the  first  day  of  August,  one  thousand  Be\en  f^  j^^ 
hundred  and  fifty-five,  set  fire  to,  burn  or  destroy,  or^^haccsor 
shall  abet,  aid  Or  assist  in  or  at  the  burning  or  destroy-i 
ingof  any  goss,  furze  or  fern,  growing  or  being  in  or 
upon  any  forest  or  chace,  within  that  part  of  Great 
Britain  called  England,  without  the  licence  or  consent 
of  the  owner  or  proprietor,  or  the  person  chiefly  in- 
trusted with  the  care,  oversight  and  custody  of  such 
forest  or  chace,  or  some  part  thereof,  and  being  brought 
before  one  or  more  justice  or  justices  of  the  peace  for  the 
county,  riding,  division  or  place,  where  such  forest  or 
chnce  shall  lie,  and  shall  be  thereof  convicted  by  con- 
fcb^Ion,^or  upon  the  oath  of  one  or  more  credible  witness 
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A.  T).  1765.  or  witnesses,  (which  oath  such  justice  or  justices  is  and 
are  hereby  impowered  to  administer,)  or  upon  the  view 
of  such  justice  or  justices,  every  such  person  or  persons, 
^  ^  .         being  so  convicted,  sliall  for  every  such  offence  forfeit 
less  tlian       and  pay  any  sum  not  exceeding  five  pounds  nor  less 
tl^n^5l!"to^  than  forty  shillings,  one  moiety  thereof  to  the  informer, 
be  levied  by  and  the  Other  moiety  to  the  use  of  the  poor  of  the  parish 
talc  tic.       ^vhere  the  offence  shall  be  committed ;  which  penalty,  in 
case  the  same  be  not  forthwith  paid,  shall  and  may  be 
levied  by  distress  and  sale  of  the  offender*s  goods  and 
chattels,  by  warrant  or  warrants  under  the  hand  and  seal 
or  bands  and  seals  of  such  justice  or  justices  ;  and  in 
case  no  sufficient  distress  can  be  found,  then  it  shall  and 
may  be  lawful  for  such  justice  or  justices  to  commit  such 
offender  or  offenders  to  the  common  gaol  of  the  county 
or  place  where  such  offence  shall  be  committed,  for  any 
time  not  exceeding   three  months  nor  less  than  od« 
months 


A.  P.  1756.  29   GEOBGE  2.    C.  39.   A.  D.  1756. 


AN  ACT  FOR  EXPLAINING,  AMENPING,  AND  REN- 
DERING MORE  EFFECTUAXi  AN  ACT  MADE  IN  THE 
TWENTY-SECOND  YEAR  OF  HIS  PRESENT  MAJESTV's 
REIGN,  INTITULED,  <  AN  ACT  FOR  MAKING  A 
FREE-MARKET  FOR  THE  SALE  OF  FISH  IN  THE 
CITY  OF  WESTMINSTER  ;  AND  FOR  FREVENTlSG 
THE  FORESTALLING  AND  MONOPOLIZING  OF  FISH; 
AND  FOR  ALLOWING  THE  SALE  OF  FISH  UNDER 
THE  DIMENSIONS  MENTIONED  IN  A  CLAUSE  CON- 
TAINED   IN     AN    ACT    OF   THE   FIRST    YEAR    OF  HIS  i 
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LATE   MAJteSTY*S    REIGN,   IN   CASE  THE   8AHE   ARE  A,  D.  1766. 
TAKEN    WITH    A    HOOK.' 

This  act  is  in  part  repealed  by  33  Geo*  2J  c.  27.  is  Geo.  2. 
The  provisions  being  of  a  local  nature,  and  very  volu-^'  ^^' 
minous,  the  reader  is  referred  to  ^^  The  Statutes  at 


99 


30  GEO.  2.  c.  21.  A.  D.  1767.  A.  D.  irsr. 

AN  ACT  FOR  THE  MORE  EFFECTUAL  PRESERVATION 
AND  IMPROVEMENT  OF  THE  SPAWN  AND  FRY  OF 
FISH  IN  THE  RIVER  OF  THAMES,  AND  WATERS  OF 
MEDWAY  ;  AND  FOR  THE  BETTER  REGULATING  THE 
FISHERY  THEREOF. 

^   Whereas  by  an  act  of  parliament  made  and  passed  ia9'Ann.  c  36. 

<  the  ninth  year  of  the  reign  of  her  late  majesty  Queen 
^  Anne,  intituled,  ^'  an  act  for  the  better  preservation 
^  and  improvement  of  the  fishery  within  the  river  of 

<  Thames  ;  and  for  regulating  and  governing  the  com- 
^  pany  of  fishermen  of  the  said  river,!'  it  was  enacted, 

<  that  from  and  after  the  tenth  day  of  June,  one  thou- 
sand seven  hundred  and  eleven,  it  should  and  might 
be  lawful  to  and  for  the  court  of  assistants  of  the  said 
company  for  the  time  being,  or  the  major  part  of  them 
present,  to  make  such  bye-laws  and  ordinances  for  the 
good  rule  and  government  of  the  said  company  as 
they  should  think  fit,  so  as  the  same  should  be  always 
first  approved  of,  or  from  time  to  time  altered  and 
amended  by  the  court  of  the  mayor  and  aldermen  of 
the  city  of  London,  and  likewise  allowed  and  con- 
firmed according  to  the  form  of  the  statute  in  that  be- 
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half  made  and  provided ;  axu)  that  from  and  after  the 
said  tenth  day  of  June  there  should  be  yearly  elected 
and  chosen  by  the  next  court  of  mayor  and  aldennen 
to  be  held  after  the  tenth  day  of  June,  out  of  the  six 
wardens  of  the  said  company  for  the  time  bein^,  to  be 
nominated  by  the  said  court  of  assistants,  one  fit  per« 
son  to  be  a  master  of  the  art  or  mystery  of  fishermen; 
^nd  also  out  of  twelve  assistants  to  be  nominated  as 
aforesaid)  six  fit  persons  to  be  wardens  of  the  said  ait 
or  mystery  (whereof  the  watcr-bailiiF  of  the  Aty  of 
London  for  the  time  being  to  be  one) ;  and  in  like  main 
ner,  out  <^  sixty  of  the  commonalty,  to  be  nominated 
as  aforesaid,  thirty  fit  persons  to  be  assistants  of  the 
said  company  ;  which  said  master,  wardens  and  as- 
sistants, or  any  sixteen  of  them,  together  with  three  of 
the  said  wardens,  should  be  and  were  thereby  con- 
stituted the  court  of  assistants  of  the  said  company . 
for  the  time  being,  and  were  rec|uired  to  meet  and  as- 
semble  together,  from  time  to  time,  on  the  first  Tues- 
day in  every  calendar  month  in  the  year,  in  the  ball  o{ 
the  said  company,  in  order  to  form  the  said  court  of 
assistants,  and  keep  the  same  for  regulating  and  re- 
forming abuses  committed  in  the  said  fishery,  and  for 
the  due  ordering  and  governance  of  the  said  com- 
pany :  and  whereas  in  pursuance  of  the  said  act  of 
parliament,  certain  bye-laws  and  ordinances  were 
made  for  regulating  the  said  fishery,  and  reforming 
abuses  committed  therein,  but  the  said  company  hav- 
ing ceased  to  act  from  about  the  year  one  thousand 
seven  hundred  and  twenty-seven,  and  most  of  the 
members  thereof  being  dead,  the  regulations  in  the 
said  fishery  intended  by  the  said  act  have  not  taken 
place,  and  the  several  laws  now  in  force  for  the  pre- 
servation of  the  said  fishery  have  hitherto  proved  inef- 
fectual, and  by  the  unwarrantable  practices  used  by 
fishermen  and  others,  the  brood  and  firy  of  fish  in  the 
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*  said  river  and  waters  of  Medway  have  been  greatly  A^D^mn 

<  hurt  and  destroyed  ;  for  remedy  whereof,  and  for  the 
^  better  preserving  the  spawn,  fiy  and  young  brood  of 
'  fish  in  the  said  river  of  Thames,  and  also  in  the  waters 

<  of  Medway,  so  far  as  the  same  are  within  the  jurisdic- 
^  tion  of  the  mayor  of  the  city  of  London,  as  conserva- 

<  tor  of  the  river  of  Thames,  and  waters  of  Medway, 
^  and  for  preventing  the  fishing  therein  with  unlawful 
^  and  unsi^eable  nets,  engines  or  other  devices  ;  and  for 
^  the  ascertaining  the  times,  seasons,  and  manner  of 
^  fishing  in  the  said  river  and  waters,  and  the  size  and 
^  kind  of  nets  and  engines  to  be  used  in  fishing  in  the 
^  said  river  and  waters ; '  and  for  regulating  the  said 
^  fishery,  and  reforming  abuses  therein;  and  for  tiie 
^  more  speedy  atul  effectual  apprehending  and  punish- 
^  ing  the  offenders  ;*  be  it  enacted  by  the  king's  most 
excellent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority 

of  the  same.  That  the  court  of  mayor  and  aldermen  ofCourt  of 
the  said  city  of  London  for  the  time  being  shall  haveaidermen  of 
full  power  and  authority,  and  they  are  hereby  required,  ^**^^*"J" 
on  or  before  the  twenty-ninth  day  of  September,  in  the  make  rules, 
year  of  our  Lord  one  thousand  seven  hundred  and  fifty- ^*^' 
seven,  to  make,  frame  and  set  down  in  writing  such  rea* 
sonable  rules,  orders  or  ordinances,  for  the  governing  and 
regulating  all  persons  who  shall  fish  or  drudge  in  the 
said  river  of  Thames,  and  also  in  the  said  waters  of  Med* 
-way,  (within  the  said  jurisdiction  of  the  said  mayor,  as 
conservatoic  as  aforesaid,)  as  common  fishermen  or  drud- 
germen,  or  otherwise ;  and  for  declaration  in  what  man* 
ner  they  shall  demean  themselves  in  fishing,  and  with 
what  manner  of  nets  and  engines,  and  at  what  tinies  and 
seasons  they  shall  use  fishing  in  the  said  river  and  waters  of 
Medway,  within  the  jurisdiction  aforesaid,  and  for  as* 
certaining  the  assize  of  the  several  fish  to  be  there  taken ; 
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A,  D.  1757.  and  for  the  profiervatkm  from  tiaie  to  time  of  the  spann 
and  ffj  of  fish  in  the  said  riyer  and  waters  within  the 
jurisdiction  aforesaid  ;  and  for  obliging  eyory  common 
fisherman  and  drudgermani  or  other  sodi  penscm  who 
shall  fish  with  a  boat,  vessel  or  craft,  from  and  ajfier 
the  said  twentjr-ninth  day  of  September,  one  tboosaad 
seven  hundred  and  fifly-seven,  in  the  said  river  of 
Thames,  and  in  the  said  waters  oi  Medway,  within  the 
j  urisdiction  aforesaid,  to  have  in  his  boat,  vessd  or  craft, 
both  his  christian  and  surname,  and  also  the  name  df  the 
parish  or  place  in  which  he  dwdleth,  painted  in  kgibk 
and  large  characters,  in  some  convenient  place  whoe 
any  one  may  see  and  read  the  same ;  and  for  preveDting 
such  name  or  mark  of  distinction  fi!om  being  changed, 
altered  or  de&ced ;  and  to  annex  reasonable  penalties 
and  forfeitures  for  the  breach  of  such  rules,  orders  and 
ordinances, not  exceeding  the  sum  of  five  pounds  for  any 
one  ofience ;  and  such  rules,  orders  and  ordinances,  or 
any  of  them,  from  time  to  time  to  alter  and  amend,  and 
such  new  and  other  rules,  orders  and  ordinances,  to^ich- 
ing  the  matters  aforesaid,  with  such  reasonable  penalties 
and  forfeitures  (not  exceeding  five  pounds  for  any  one 
ofience)  from  time  to  time  to  make,  as  to  the  said  oaurt 
in  their  discretion  shall  seem  meet  for  the  better  patting 
this  act  in  execution ;  so  as  after  the  making  th^eof  the 
same  be  allowed  and  approved  of,  from  time  to  time,  by 
the  lord  chancellor  of  Great  Britain,  the  lord  keepei^  or 
lords  commissioners  of  the  great  seal  for  the  time  being, 
the  lord  chief  justice  of  the  court  of  kingVbeach,  the 
lord  chief  justice  of  the  court  of  common-pleas,  the  k»d 
chief  baron  of  the  court  of  exchequer,  or  any  two  of 
them,  who  are  herdby  required,  on  request  from  time  to 
time  to  them,  or  any  two  or  more  of  them,  made  by  or 
on  the  behalf  of  the  said  court  of  mayor  and  aldermen,  to 
peruse  and  examine  all  such  rules,  orders  or  ordinances, 
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as  shall  from  time  to  time  be  made  by  the  said  court  of  A.  D.  i757, 
raayor  and  aldennen,  in  pursuance  of  this  act,  and  laid 
before  the  said  lord  high  chancellor,  lord  keeper,  or  lords 
commissioners  of  the  great  seal  for  the  time  being,  the 
said  lord  chief  justice  of  the  court  of  king's-bench,  the 
said  lord  chief  justice  of  the  court  of  common-pleas,  the 
said  lord  chief  baron,  or  any  two  of  them,  for  their  al- 
lowance and  approbation  ;  and  they,  or  any  two  of  them, 
are  to  allow  thereof,  or  alter  the  same  before  they  allow 
thereof,  as  they,  or  any  two  of  them,  shall  fixmi  time  to 
time  think  fit ;  and  for  the  doing  thereof  no  fee  or  reward 
shall  be  paid  or  taken. 

II.  And  be  it  further  enacted  by  the  authority  alore- Penalties  an- 
said.  That  no  person  or  persons  whatsoever  shall,  with-  ^^^  nUes 
in  the  said  jurisdiction  of  the  said  mayor,  from  and  after  confirmed. 
the  first  day  6f  November,  one  thousand  seven  hundred 

and  fifty-s^ven,  wilftilly  take,  destroy,  spoil,  kill,  or  ex- 
pose to  sale,  or  exchange  for  any  goods,  matter  or  thing 
whatsoever,  any  spawn,  fry  or  brood  of  fish,  or  spatt  of 
oisters,  or  any  unsizeable  or  unwholesome  fish,  or  fish 
out  of  season,  or  bring  such  fish  on  shore  for  sale,  or  use 
or  keep  any  net,  engine,  or  other  device  whatsoever, 
-which  shall  be  prohibited  or  declared  unlawful  in  and 
by  such  rules,  orders  and  ordinances  of  the  said  court  of 
mayor  and  aldermen  of  the  said  city,  allowed  and  ap- 
proved of  as  aforesaid,  upon  pain  of  forfeiting  and  pay- 
ing, for  every  oflence,  such  sum  and  sums  of  money  as 
in  and  by  such  rules,  orders  or  ordinances  shall  be  re- 
spectively appointed,  and  to  be  recovered  in  such  man- 
ner as  is  herein-after  mentioned. 

III.  Provided  nevertheless,  and  be  it  enacted  by  the  Rules  to  be 
authority  aforesaid,   That  sujch  rules,  orders  and  ordi-P^'^*'^*'®'^- 
nances,  so  to  be  from  time  to  time  made  by  the  said 

court  of  the  mayor  and  aldermen,  shall,  within  thuty 
days  ailer  the  same  shall  be  allowed  and  approved  of  as 
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A.  D.  1757.  afiweBaid,  be  printed  and  made  public  in  such  manner  as 
the  said  court  shall  think  proper,  and  from  time  to  time 
Older* 

<  IV.  And)  to  the  intent  the  said  court  of  the  major 
<  and  aldermen  of  the  said  city  maj  be  the  better  in- 
^  formed  what  rules,  orders  and  ordinances  may  be  pro- 
^  per  to  be  made  from  time  to  time  for  the  better  r^u* 
^  lation  and  preseryation  of  the  said  fishery,'  be  it  fVir* 
Court  to  sum- ther  enacted  by  the  authority  aforesaid,  That  tbe  said 
SoDiklW^^    court  shall,  at  some  time  or  times  between  the  twenty- 
twelve  of  the  fifth  day  of  June  and  twenty-ninth  day  of  September 
Ice.         '    nexiy  and  so  yearly  for  ever  thereafter,  (if  occasion  shaU 
so  require,)  between  the  twenty-fifth  day  of  June  and 
twenty-ninth  day  of  September  in  every  year,  order  to 
be  summoned  before  them  such  and  so  many  persons 
who  shall  fish  in  the  said  river  of  Thames,  or  waters  of 
Medway,.within  the  jurisdiction  aforesaid,  as  common 
fisherment>r  drudgermen  (not  exceeding  twelve  in  num- 
ber) as  to  the  said  court  shall  seem  meet,  to  be  examined 
upon  oath  (if  the  said  court  shall  so  think  fit)  touching 
FUhermen    the  fish  and  fishery  of  the  said  river  and  waters  ;  and  if 
attend  or  U)  *"*y  ^^^^  common  fisherman  or  drudgerman  being  per- 
ie  examined  sonally  summoned  by  writing  to  attend  the  said  court  of 
mayor  and  aldermen  for  the  purposes  aforesaid,  by  the 
space  of  fourteen  days  at  the  least,  shall  neglect  or  re- 
fuse so  to  do,  or  in  case  of  attendance  shall  refuse  to  be 
ezammed  upon  oath  as  aforesaid,  not  having  or  making 
appear  before  the  said  court  some  just  or  lawful  excuse 
ibr  such  neglect  or  refusal,  then  and  in  every  such 
case  he  or  they  so  ofiending  shall,  on  due  proof  made  by 
oath  in  such  court  of  the  due  service  of  tbe  summons  in 
manner  aforesaid,  forfeit  and  lose  the  sum  of  forty  shQ- 
lings,  to  be  levied  by  distress  and  sale  of  his  or  their 
goods  and  chattek,  by  warrant  under  the  hand  and  seal 
of  the  said  mayor,  or  the  recorder  of  the  said  city,  or  any 
one  alderman  of  the  said  city,  directed  to  any  assistant 
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of  tbe  said  water-bailiff,  or  any  constable,  headborougk  a.  D.  1757. 
or  peace«officer,  impowering  hiin,  them  or  any  of  them 
to  make  the  said  distress  for- the  said  forty  shillings,  and 
cause  the  same  to  be  appraised  and  sold  after  the  expir«hf 
tion  of  five  days  from  the  hiaking  such  distress,  render- 
ing the  overplus,  if  any,  to  the  said  offender ;  which 
said  penal  sum  shall,  as  soon  as  received,  be  paid  to  the 
treasurer  of  Greenwich  hospital  for  the  benefit  of  the 
same  hospital. 

V.  And  be  it  further  enacted  by  the  authority  afore- Water-bailiff, 
said,  That  for  the  better  preservation  of  the  said  fishery  J',^/^^^^^^^^ 
of  the  said  river  of  Thames,  and  waters  of  Med  way,  authorized, 
Avitliin  the  jurisdiction  aforesaid,  and  for  preventing,  as 
much  as  may  be,  any  abuses  from  being  committed 
therein,  it  shall  and  may  be  lawful  to  and  for  the  deputy 
of  the  said  mayor  for  the  time  being,  as  conservator  as 
aforesaid,  commonly  called  the  water-bailiff,  and  his  as- 
sistant and  assistants,  such  assistant  and  assistants  hav- 
ing been  named  and  appointed  to  be  his  assistant  and 
assistants,  by  warrant  under  tbe  hand  and  seal  of  the 
mayor  of  the  said  city  for  the  time  being,  and  likewise  for 
all  and  every  other  person  or  persons  who  shall  for  that 
purpose  be  specially  authorized  by  any  warrant  or  war- 
rants under  the  hand  and  seal  of  the  said  o^ayor,  from 
time  to  time,  and  at  all  times,  to  enter  into  any  boat,may  enter 
vessel  or  craft,  of  any  fisherman  or  drudgerman,  or  other'"^°,^*{*^^" 

^  J  ~o  7  men  s  boats, 

person  or  persons  fishing  or  taking  fish,  or  endeavour ing&c. 
to  take  fish,  upon  the  said  river  of  Thames,  or  upon  the 
said  waters  of  Medway,  within  the  jurisdiction  aforesaid, 
and  there  search  fbr,  take  and  seize  all  spawn,  fry,  brood 
offish,  spattof  oisters,  and  unsizeable,  unwholesome,  or 
unseasonable  fish,  and  also  all  unlawful  nets^  engines  and 
instruments  for  taking  or  destroying  fish,  as  shall  then 
be  in  any  such  boat  or  boats,  vessel  or  craft,  in  or  upon 
tUe  said  river  or  waters ;  and  to  take  and  seize  on  the 
shore  or  shores  adjoining  to  the  said  river,  or  waters  of 
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A  .D>  ir57>  Medway,  within  the  jurisdiction  aforesaid,  all  sudi 
spawn,  fry,  brood  of  fish,  spatt  of  oisters,  un&izeable, 
unwholesome,  or  unseasonable  fish,  as  shall  be  there 
found  ;  and  such  deputy  and  assistants,  or  other  persons 
who  shall  be  so  authorized  as  aforesaid,  shall  firom  time  to 
time  with  all  convenient  speed,  after  the  seizing  or  taking 
of  any  such  unlawful  nets,  engines  or  instruments,  or 
any  spawn,  fry,  brood  of  fish  or  spatt  of  oistera,  or  un- 
sizeable,  unwholesome  or  unseasonable  fish,  bring  or 
cause  the  same  to  be  brought  before  the  mayor  of  the 
said  city  for  the  time  being,  or  the  reocmier  of  the  said 
city,  or  one  of  the  aldermen  of  the  said  city,  if  seized 
within  the  limits  of  the  said  city  of  London  and  liberties 
thereof,  eilher  upon  the  said  river  or  on  shore,  or  befoie 
t!ie  mayor  of  the  said  city  for  the  time  being,  or  the  re- 
corder of  the  said  city,  or  one  of  theaklermen  of  the 
said  city,  or  one  of  his  majesty^s  justices  of  the  peace  of 
the  county  in  which  such  seizure  shall  be  made,  if  made 
upon  the  said  river  or  waters,  out  of  the  limits  of  the  said 
city,  or  the  liberties  thereof,,  but  within  the  jurisdiction 
of  the  said  mayor  as  conservator  as  aforesaid,  or  before 
one  of  his  majesty's  justices  of  the  peace  of  the  county  in 
II  Inch  the  same  shall  be  seized  on  shore,  who  shall  respec- 
tively cause  such  nets,  engines  or  instruments,  or  spawn, 
try,  brood  offish,  spatt  ofoistcrs,  unsizi*able,  unwholesome 
or  unseasonable  fish,  so  seized,  to  be  examined ;  and  if 
the  same  shall,  upon  view  and  examination  thereof,  or 
on  proof  on  oath  before  him  or  them  made  (which  oath  he 
and  they  is  and  are  hereby  impowered  to  administer) 
appear  to  be  unsizeable,  unwholesome  or  unseasonable 
fish,  or  unlawful  nets,  engines  or  instruments  for  taking 
unsizeable  fish,  or  destroying  of  fish  or  spawn  of  fish, 
contrary  to  such  rules,  orders  or  ordmances  as  shall  be 
made  by  the  said  court  of  the  said  mayor  and  aldennen, 
and  allowed  and  approved  of  as  aforesaid,  and  the  intent 
and  meaning  of  this  act,  and  that  the  same  were  so  seised 
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as  aibicsaid,  the  said  mayor,  recorder,  or  any  alderman  a.  D.  1757* 
of  the  said  city,  or  justice  respectively,  within  their  ^ 

respective  jurisdictions,  shall  cause  to  be  forthwith  burnt 
or  destroyed,  as  well  all  such  unlawful  nets,  engines  or 
instruments,  as  also  all  such  spawn,  fry,  or  unsizeable, 
unwholesome  or  unseasonable  fish,  as  shall  be  seized  as 
aforesaid. 

VI.  And  be  it  further  enacted  by  the  authority  afore«pennlty  of 
said,  That  if  any  person  or  persons  shall  obstruct  or  ^^^-  ^^J  ^^* 
hinder  the  said  water-bailiff,  his  assistants,  or  any  of  the&c, 
said  officers,  or  any  constable,  headborough  or  other 
peace-officer,  in  the  execution  of  any  of  the  powers  vest- 
ed in  them  by  this  act,  or  of  any  warrant  or  warrants  to 
be  issued  by  the  said  mayor,  recorder  or  any  alderman  of 
the  said  city,  or  justice  respectively,  in  pursuance  of 
this  act ;  or  if  any  person  or  persons  whatsoever  shall 
tescue  any  person  or  persons  who  shall  be  apprehended 
or  taken  by  virtue  or  in  pursuance  of  Hny  of  the  powers, 
given  by  this  act,  the  person  or  persons  so  offi^nding 
therein  shall,  for  every  such  oflence,  forfeit  the  sum  of 
ten  pounds,  on  conviction  thereof,  by  the  oath  of  one  or 
more  credible  witness  or  witnesses,  before  the  said  mayor, 
reorder,  or  one  of  the  aldermen  of  the  said  city,  within 
the  said  city  and  liberties,  or  the  jurisdiction  aforesaid, 
or  before  a  justice  of  the  county  where  the  said  offence 
shaH  be  committed,  or  where  the  ofiender  shall  be  ap- 
prehended^ 

yiL   And  be  it  further  enacted  by  the  authority  Magistrates 
afoiesaiJ,  Tha\  the  mayor,  recorder  or  any  one  ^^^^^^^ffl^'' 
man  of  the  said  city,  within  the  ^d  city  and  jurisdic-in  a  aummft- 
tion  aforesaid,  and  his  majesty's  justices  of  the  peace  of^  ^^' 
the  respective  counties  within  the  jurisdiction  aforesaid, 
or  any  one  of  them,  shall  have  full  power  to  hear  and  de- 
termine, in  a  summary  way,  complaintB  touchmg  any 
unhwfiil  or  undue  fishing,  or  taking  or  destroying  fish, 

[f2] 
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A.  D.  1757.  or  any  other  offences  to  be  commitTed  contrary  to  any  of 
the  rules,  orders  or  ordinances,  at  any  time  liereafter  to 
be  made  by  the  said  court  o^  the  mayor  and  aldenaen  in 
pursuance  of  this  act,  and  \vhich  shall  be  allowed  and 
approved  of  as  aforesaid ;  and  the  said  mayor,  recorder, 
,  aldermen  and  justices,  and  each  of  them  respediTidy, 

\vithin  their  respective  jurisdictions,  are  and  is  henby 
authorized  and  required  upon  view,  or  upon  complaint 
^  made  on  oath  to  them  respectively,  of  any  such  ofifeaoa 

committed  within  their  respective  jurisdictions,  contiary 
to  such  rules,  orders  or  ordinances,  within  ten  days  afler 
the  commission  of  any  such  offence,  to  issue  his  or  their 
warrant  or  warrants  under  his  hand  and  seal,  or  their 
hands  and  seals,  directed  to  the  water-bailiff  of  the  said 
city,  or  such  his  assistant  or  assistants  as  aforesaid^  or  to 
such  constables,  headboroughs  or  other  peace«officeis^  as 
the  said  mayor,  recorder^  aldermen  or  justices,  or  any  on^ 
of  them,  shall  from  time  to  time  think  fit,  thereby  requir* 
ing  him  or  tlicm  to  apprehend  such  offender  or  ofiendeis, 
and  to  bring  him,  her  or  them  before  the  said  mayors 
recorder,  aldermen  or  justices,  or  any  one  of  them,  with- 
in  their  respective  jurisdictions,  to  answer  the  matters  of 
complaint  to  be  contained  in  such  warrant  or  warcaats ; 
and  which  warrant  or  warrants  the  person  and  persons 
to  whom  the  same  shall  be  directed,  and  their  assistants, 
arc  hcrd[)y  authorized,  iuipowered  and  required  to  exe- 
cute on  the  said  river  Thames,  or  on  the  waters  of  Mjed- 
way,  or  on  any  part  thereof,  within  the  jurisdiction*%ifiHe- 
said,  or  on  any  shore  adjoining  to  the  said  river  or  wa- 
ters of  Medway  ;  and  for  that  purpose  they  and  evoy 
of  them  are  hereby  authorised,  impowered  and  required, 
at  all  times,  to  go  on  board  any  boat,  vessel  or  crafty  in 
the  said  river  or  waters,  or  in  the  day-time,  with  a 
peace-officer,  to  enter  any  house  wherein  any  such  ot 
fender  or  oii^^nders  shall  be,  for  the  apprehehdiog  him^ 
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her  or  them,  and  when  apprehended,  to  carry  him,  her  a.  D.  I75r. 
or  them,  as  soon  as  conveniently  may  be,  before  the  said 
fnayor,  recorder,  or  one  of  the  aldermen  of  the  said  city, 
if  apprehended  in  the  said  city  of  London,  or  the  liber- 
ties thereof,  and  if  apprehended' out  of  the  said  city  of 
Ijondon,  or  the  liberties  thereof,  then  before  one  of  the 
justices  of  the  county  where  the  said  offender  or  of- 
fenders shall  be  taken  ;  and  the  said  mayor,  recorder, 
aldermen  and  justices,  within  their  respective  jurisdic- 
tions, or  any  one  of  them,  are  and  is  hereby  authorized 
and  required  to  summon  witnesses  on  either  side  before 
them,  and  to  examine  them  on  oath  (which  oath  the  said 
mayor,  recorder,  aldermen  and  justices  respectively,  or 
any  one  of  them,  is  and  are  hereby  authorized,  impower- 
ed  and  required  to  administer)  touching  the  premisses, 
and  thereupon  to  hear  and  determine  the  same  ;  and  in 
case  any  oflender  or  offenders  shall  thereupon,  by  tlie 
said  mayor,  recorder  or  aldermen,  or  the  said  justices, 
or  one  of  them,  be  convicted,  and  adjudged  guilty  of 
any  such  offence,  then  such  offender  or  offenders  shall 
thereby  incur  and  forfeit  such  penalty  as  shall  be  by 
such  rules  and  ordinances  set  and  imposed  for  the  same ; 
and  that  such  warrant  or  warrants,  or  other  act  or  acts 
of  the  said  mayor,  recorder,  aldermen  or  justices,  and 
the  act  and  acts  of  the  water-bailiff,  and  his  assistants, 
and  of  all  constables,  headboroughs  and  other  persons, 
in  obedience  to  such  warrant  or  warrants,  shall  be  as  va- 
lid, good  and  effectual  in  law,  io  all  intents  whatsoever, 
as  if  the  same  were  executed  within  the  proper  limits  of 
their  own  city,  county  or  jurisdiction. 

Vlll.  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  if  any  witness  or  witnesses,  who  shall  be 
summoned  in  pursuance  of  this  act  to  appear  before  the 
said  mayor,  recorder,  aldermen  or  justices  of  the  peace, 
or  any  one  erf  them,  within  their  respective  jurisdictions 
aforesaid,  shall  neglect  or  refuse  to  appear  according  to 
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A.T>.  1757.  the  direction  of  the  SQimnons,  or  appearing  shall  refuse 
to  be  examined  on  oath  touching  the  premisses,  and  no 
just  excuse  shall  be  ofiered  for  such  neglect  or  refusal, 
every  person  so  offending,  on  proof  on  oath  being  made 
of  such  summons  having  been  served  on  him,  her,  or 
them,  shall  for  every  such  offence  forfeit  and  lose  such 
sum  of  m(mey,  not  exceeding  five  pounds  nor  less  than 
twenty  shillings,  as  the  said  mayor,  recorder,  aldermen 
or  justices,  or  any  one  of  them,  within  their  respective 
jurisdictions,  shall  by  warrant  under  his  hand  or  their 
bands  order  or  direct. 

Officer  neg-       IX.  And  be  it  further  enacted  by  the  authority  afore- 

dutTforfcits  ^*^'^>  '^**®^  ^^  ^^V  »ss>***^t  <>^  assibtants  of  the  wnfer-bai- 
any  sum  not  Uff  of  the  said  city,  or  any  peace-officer,  shall  wittingly 
"6  '^j  willingly  neglect  or  refuse  to  serve  or  execute  any 
warrant  or  ^larrants  to  hun  or  them  directed  in  pur- 
suance of  this  act,  or  shall  otherwise  wilfully  or  wittingly 
omit  ihe  performance  of  his  or  their  duty  in  the  execu- 
tion of  this  act,  and  shall  be  thereof  convicted  by  the 
oath  of  one  or  more  credible  witncj^s  or  witnesses,  bcfoie 
the  said  mayor,*  recorder,  or  any  such  alderman,  or  jus- 
tice as  aforesaid,  within  their  respective  jurisdictions, 
every  such  assistant  or  peace-officer  so  offending  sKall 
forfeit  and  lose  any  sum  of  4noney  not  exceeding  five 
pounds,  as  the  said  mayor,  recorder,  alderman  or  jus- 
tice, or  any  one  of  them,  within  their  respective  juris- 
dictions shall  think  reasonable  and  direct. 
Penalty  5l.        X.  And  be  it  further  enacted  by  the  authority  aforc» 

liff,  or  assist- ^^'^^   "^^^^  ^^  *^  ^^^^  watcr-bailiff,  or  any  of  his  as- 
aiit,  takinc    sistants,  shall  at  any  lime  hereafter  receive  anv  sum  of 

any  gratuity,  ^   •*  j     i.  r 

^c.  money,  gratuity  or  reward  whatsoever,  from  any  person 

or  persons,  to  prevent,  delay  or  hinder  any  prosecution  ; 
or  compound  for,  or -wilfully  cmiceal  any  offence  to  be 
committed  contrary  to  this  act,  and  shall  be  thereof  con- 
victed by  the  oath  of  one  or  more  crediUe  witness  or 
witnesses,  before  the  said  mayor,  recorder  or  aldermen 
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•f  the  said  city,  or  any  me  of  them,  (and  which  oatli  a.  d.  irsr. 
the  said  mayor,  recorder  and  aldermen,  or  any  one  of  ^ 

them,  is  and  are  hereby  authorized  to  administer)  such 
water-bailiflT  and  his  assistants  respectively,  for  every 
such  offence,  shall  forfeit  and  lose  the  sum  of  five  pounds. 
*  XI.  And  for  the  better  and  more  easy  recovery  of 

*  the  several  penalties  and  forfeitures  to  be  incurred  by 

*  disobedience  to  this  act,  and  the  powers  therein  con- 

*  tained,  and  disposing  of  the  said  forfeitures,  where 
^  no  particular  provision  is  already  made  herein  ;'  be  it 

further  enacted  by  the  authority  aforesaid.  That  it  shall  Recovery  and 
and  may  be  lawful  to  and  for  the  mayor  of  the  said  city  *PP***?!{®" 
of  London  for  the  time  being,  recorder  and  aldermen  of 
the  said  city,  or  any  one  of  them,  within  the  said  city  or 
liberties  thereof,  or  within  the  jurisdiction  aforesaid^  and 
to  and  for  any  other  of  his  majesty's  justices  of  the 
peace,  or  any  one  of  them,  within  their  respective  coun« 
ties,  on  the  conviction  of  any  person  or  persons  for  any 
offence  or  offences  committed  contrary  to  the  true  mean- 
ing of  this  act,  the  forfeiture  not  being  paid,  to  issue  a 
warrant  or  warrants  under  his  hand  and  seal,  or  their 
hands  and  seals  respectively,  directed  to  the  assistant  or 
assistants  of  the  said  water-bailiff,  or  any  peace-officer^ 
within  their  respective  jurisdictions,  impowering  him  or 
them  to  make  distress  of  the  goods  and  chattels  of  the 
said  offender  or  offenders,  for  the  sum  to  be  levied  by  any 
such  warrants ;  and  to  cause  such  goods  and  chattels, 
after  five  days  from  the  distress  taken,  to  be  appraised 
and  sold,  rendering  the  overplus,  if  any,  after  deducting 
the  forfeiture  and  the  costs  and  charges  of  the  distress 
and  sale,  to  the  owners  ;  which  charges  shall  he  ascer- 
jlained  by  the  magistrate  before  whom  such  offender  or 
offenders  shall  have  been  so  convicted ;  and  for  want  of 
sach  distress  and  non-payment,  then  it  shall  be  lawful 
for  the  said  mayor,  recorder,  aldermen  and  justices,  or 
any  one  of  them,  within  their  respective  jurisdictions,  by 
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A.  D  1757.  warrant  under  liis  hand  and  seal,  to  commit  such  of- 
fender or  offenders  to  the  common  gaol  or  house  of  cor- 
rectiofi  of  the  city  or  county  where  such  offender  or  cl^ 
fenders  shall  be  convicted,  there  to  remain  for  the  space 
of  three  months  from  the  time  of  such  commitment,  un- 
less payment  shall  be  made  of  the  same  penalty,  costs 
and  charges,  before  the  expiration  of  the  said  three 
months  ;  and  one  moiety  of  all  such  penalties  and  for- 
feitures, when  recovered,  shall  be  paid  to  the  informer, 
and  the  other  moiety  thereof  shall  be  paid  to  the  trea- 
surer of  Greenwich  Hospital  aforesaid,  for  the  use  of  the 
If  offender  said  hospital ;  but  in  case  any  such  offender  or  oflenden 
siiafl  enter    shall  think  him  or  themselves  aggrieved  by  such  coovic- 

into  a  recog-  ^q^  ^nd  shall  within  the  said  five  days  enter  into  a  re- 
nizance  to  ' .  -i       ^      «.   •  •        •     ^t 

abide  the  or- cognizance  with  two  good  and  sutncient  sureties,  in  ue 
dcr  of  ihe      penal  sum  of  twenty  pounds,  before  such  magistrate  or 
magistrates,  before  whom  he,  she  or  they  shall  be  so  con- 
victed, (which  said  recognizance  shall    be    returned, 
within  the  space  of  fourteen  days,  to  the  said  court  of 
the  mayor  and  aldermen)  conditioned  for  his  personal 
appearance  at  some  court  of  the  said  mayor  and  alder- 
men of  the  said  city,  to  be  holden  within  six  weeks  after 
the  acknowledging  such  recognizance,  or  at  the  next 
court  of  conservancy  to  be  held  for  the  county  in  which 
such  offence  shall  be  committed,  and  to  stand  to  and 
abide  such  order  as  shall  be  made  in  the  premisses  by 
Distress  to    such  court,  then  the  goods  so  distrained  shall  be  returned 
and  ooiirt  tp  *^  ^^^  P^^ty  or  parties  from  whom  the  same  were  taken  ; 

hear  and  de-  and  the  said  court  of  mayor  and  aldermen,  or  court  of 
tennine  such  •    i.       i      •  i        i  i  •       .    i 

appeal,  conservancy,  is  hereby  impowered  and  directed  upon  a 
petition  of  appeal,  presented  to  them  by  the  party  or 
parties  so  convicted,  complaining  of  such  conviction,  to 
appoint  a  time  for  the  hearing  and  determining  the  mat- 
ter of  such  appeal,  and  thereupon  to  cause  notice  to  be 
given  to  the  parties,  and  to  summon  witnesses  to  attend 
at  the  time  so  appointed,  and  then  to  examine  such  wit- 
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nesses  upon  oatb,  and  finally  to  hear  and  determine  the  A.  D.  i75r. 
matter  of  such  appeal  or  complaint,  and  make  such  order 
therein,  as  to  such  court  shall  seem  meet ;  and  the  said  and  to  miti- 
courts  respectively  shall,  and  they  are  hereby  impower-  S*^®»  ^^' 
ed  io  order  all  or  any  of  the  penalties  laid  on  or  incurred 
by  any  of  the  parties  complaining,  to  be  mitigated,  or  to 
▼acate  or  set  aside  such  conviction  or  convictions,  or 
otherwise  io  ratify  and  confirm  the  same,  and  at  their 
discretion  to  aivard  such  reasonable  costs  to  be  paid  by 
the  appellant,  as  to  them  shall  seem  meet ;  and  the  said 
odurt  of  mayor  and  aldermen,  or  court'  of  conservancy, 
may,  on  forfeiture  of  any  such  recognizance,  estreat  the 
same  into  his  majesty's  court  of  exchequer^  there  to  be 
proceeded  upon  and  executed  in  the  same  manner  as 
estreats  returned  to  the  said  court  of  exchequer,  from  any 
court  of  conservancy  held  by  the  said  maybr  of  the  said 
city,  are. 

XII.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  the  mayor,  recorder,  or  any  aldermen  or 
justice  before  whom  any  person  shall  be  convicted  in 
manner  prescribed  by  this  act,  shall  cause  such  respec- 
tive conviction  to  be  drawn  up  in  the  form,  or  to  the 
effect  foUowfaig ;  that  is  to  say, 

*  BE  it  remembered,  that  on  this  Form  of  con* 

n>       >     ,    -,         n  '      ^  i»viction. 

To  wit. «  day  of  m  the  year  of 

^  his  majesty's  reign,  J.  B.  is  convicted  before 

lie,  one  of  his  majesty's  justices  of  the  peace 

for  the  city  or  county  of  [as 

the  case  shall  happen  to  Je]  for 

'  [here  set  forth  the  offence]  and  I  do  adjudge 

him  to  pay  and  forfeit  for  the  same  the  sum  of 

<  Given  under  my  baud  and  seal  the  day 
*  and  year  aforesaid*' 
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A.  T).  1757.  And  the  said  mayor,  recorder^  alderman  or  juatioe  befine 
ivliom  such  conriction  shall  be  had,  shall  caase  the  sane, 
so  drawn  u  p  in  the  form  aforesaid,  to  be  iairiy  written  upon 
parchment,  and  transmitted  to  the  court  of  major  and 
aldermen,  or  court  of  conservancy,  to  be  filed  and  kept 
amongst  the  records  of  the  said  court,  to  which  the  same 
shall  be  transmitted  ;  and  in  case  any  person  or  peisoitt 
so  convicted  shall  appeal  from  the  judgment  of  the  said 
mayor,  recorder,  or  any  alderman  or  justice  as  aforesaid, 
to  the  said  court  of  mayor  and  aldermen,  or  oourt  of 
conservancy,  the  said  court  of  mayor  and  aldermen,  or 
court  of  conservancy,  is  hereby  required,  upon  leo^ivnig 
the  said  conviction,  drawn  up  in  the  form  aforesaid,  to 
proceed  to  the  hearing  and  determination  of  the  matter 
of  the  said  appeal,  according  to  the  directions  of  Has 
act ;  any  law  or  usage  to  the  contrary  notwithstanding. 

Certiorari.  XIII.  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  no  writ  of  certiorari,  or  other  writ  or 
process  for  removal  of  any  such  conviction,  or  any  pro- 
ceedings thereon,  into  any  of  his  majesty^s  courts  of 
cord  at  Westminster,  shall  be  allowed  or  granted. 

If  the  offend-     XIV.  And  it  is  hereby  further  enacted.  That  in 

e.T  escape  out  .     ^     ,  *.     i.  ii   u     •         j    i. 

of  the  juris-  ^ny  person,  against  whom  a  warrant  shall  be  issued  by 
ihctioD,&c.   the  said  mayor,  recorder,  or  any  aUierman  or  justice  of 
inayiDdorstt  the  peace,  either  before  or  after  conviction  as  aforesaid, 
xUe  warraut,  fy[  ^ny  offence  against  this  act,  shall  escape,  go  into,  re- 
side, or  be  in  any  other  county,  riding,  division,  city, 
liberty,  town  or  place,  out  of  the  jurisdiction  of  such 
person  granting  such  warrant  or  warrants  as  aforesaid ; 
or  if  the  goods  and  chattels  of  any  offender  convicted  of 
any  oifence  in  pursuance  of  this  act,  shall  be  in  a  dif- 
ferent county,  riding,  division,  city,  liberty,  towa  or 
place,  than  where  the  said  party  was  convicted,  or  the 
warrant  of  distress  granted,  it  shall  and  may  be  lawful 
for  the  said  mayor,  recorder,  or  any  alderman  as  afore- 
said^ or  any  justice  of  the  peace  of  the  eoimty,  ridii 
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,  city,  liberty,  town  or  place  into  which  such  a.  D.  1757. 
penon  shall  escape,  either  before  or  after  conviction,  or  "^  " 

ivhere  bis  goods  and  chattels  shall  be,  after  such  convic- 
tion ;  and  they  and  every  of  them  are  hereby  required   ' 
upon  proof  made  upon  oath  of  the  hand-writing  of  the 
said  mayor,  recorder,  alderman  or  justice  granting  such 
warrant  or  warrants,  to  indorse  his  or  their  name  or 
names  on  such  warrant ;  and  the  same,  when  so  in- 
dorsed, shall  be  a  sufficient  authority  to  all  peace-  and  peace 
officers  to  execute  such  warrant  in  such  other  county,  ^^^  The  ^' 
riding,  division,  city,  town  or  place  out  of  the  jurisdic-  same. 
tion  of  the  person  granting  the  said  warrant ;  and  the 
said  mayor,  recorder,  aldermen  and  justices  respectively, 
or  any  one  of  them,  as  the  case  shall  happen,  after  in- 
dorsing the  said  warrant,  may,  on  the  offender  or  of- 
fenders being  apprehended  and  brought  before  the  said 
mayor,  recorder,  aldermen  or  justices,  or  any  one  of 
them,  within  their  respective  jurisdictions,  proceed  to 
hear  and  determine  the  complaint,  in  the  same  manner 
as  if  it  had  originally  arose  within  their  respective  juris- 
dictions, or  may  direct  the  offender  to  be  carried  to  the 
person  who  granted  the  said  warrant,  to  be  dealt  with  ac- 
cording to  law. 

XV.  Provided  always,  and  it  is  hereby  enacted  and  Rights  and 
declared.  That  nothing  in  thb  act  contained  shall  ex-  [he'^chf  of''^ 
tend  or  enure  to  prejudice  or  derogate  from  the  rights,  London  re- 
privileges,  franchises  or  authority  of  the  city  of  Lon- ^^ 
don,  or  any  rights,  privileges  or  authority  exercised  by 
the  mayor  of  the  said  city  for  the  time  being,  as  conser- 
vator as  aforesaid ;  or  to  prohibit,  defeat,  alter  or  dimi- 
nish any  power,  authority  or  jurisdiction,  which,  at  the 
time  of  making  this  act,  the  mayor,  commonalty  and  ci- 
tisens  of  London,  or  the  mayor  of  the  city  of  London,  as 
conservator  of  the  said  river  of  Thames  and  waters  of 
Medway,  did  or  might  lawfully  claim,  use  or  exercise ; 
and  further,  that  it  shall  and  may  be  lawful  to  and  for 
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A.  D.  1757.  the  said  major  of  the  said  city  for  the  time  being,  ift 
Tbc  mayor  like  manner  as  he  hath  ased  to  do  in  other  caBes,  to  in* 
in^nlawi^ir  quire  of,  hear  and  determine,  by  presentment  or  indict^ 
iibhing,  &c.    m^nt  taken  before  him  as  conservator  of  the  said  river 


the  rulcsy      and  waters,  all  unla^vfal  and  nndue  fishing,  and  taking 
^^  *  and  destroying  fish,  and  all  other  ofiieiices  contrary  to 

such  rules,  orders  and  ordinances  bs  shall  be  made  by 
the  said  court  of  mayor  and  aUeimen,  and  alkyvred  and 
approved  of  as  aforesaid  ;  and  upon  conviction  of  any 
such  oSender  or  ofienders,  to  impose  a  fine  on  him,  her 
or  them  for  the  said  offence,  not  exceeding  the  penalties 
which  shall  be  inflicted  in  atad  by  the  said  ndes,  ordeiB 
or  ordinances  ;  and  which  fine  or  fines,  whea  levied  and 
recovered,  shall  be  applied  and  distributed  in  like  mnn- 
ncr  as  the  penalties  inflicted  by  the  said  coort  of  con- 
servancy have  been  usually  applied  and  distribnted ;  bnt 
no  person  shall  be  punished  twice  for  one  and  the  same 
ofl!ence. 
Limitation  of    XIV.  And  be  it  further  enacted  by  the  anthoiity 
actions.        aforesaid,  That  all  actions,  suits  and  informations,  which 
shall  be  commenced  and  prosecuted  against  ttiy  person 
or  persons  for  any  thing  which  he,  she,  or  they  shall  do, 
or  cause  to  be  done  in  pursuance  of  this  act,  shall  be 
commenced,  sued  or  prosecuted  within  six  months  next 
after  the  cause  of  action  shall  accrue ;  and  all  gadi  per? 
sons  against  whom  any  such  actions,  suits  or  infoma- 
tions  shall  be  commenced,  sued  or  prosecuted,  shall  and 
General  is-  may  plead  the  general  issue,  and  give  this  act  and  the 
special  matter  in  evidence ;  and  if  in  any  such  suit,  the 
pIaintifl*or  prosecutor  shall  become  nonsuit,  or  shall  for- 
bear prosecntion,  or  discontuiue  his  suit ;  or  if  a  verdict 
shall  pass,  or  judgment  shall  be  given  against  him  open 
a  demurrer,  then  and  in  any  such  case,  the  defendant  or 
Double  costs,  defendants  shall  recover  double  costs,  for  which  he  or 
they  shall  have  like  remedy,  as  when  costs  by  law  are 
awarded;  and  this  act  shall  be  taken  and  allowed  in  idl 
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courts  Tvitbiii  this  kingdom  as  a  public  act;  and  all  A.  D.  1757, 
judges  and  justices  are  hereby  required  to  take  notice  Pu^^ic  act. 
thereof  as  such,  without   the   same   being   speciailj 
pleaded. 

XVII.  And  be  it  further  enacted  by  the  authority  Act  2  iGw.«. 

aforesaid.  That  the  statute  made  in  the  twenty-fourthc/to^agi's- 
3rear<^  bis  present  majesty's  reign,  intituled,  *  an  act  Urates  acting 
^  for  the  rendering  justices  of  the  p^ace  more  safe  in  the  act ; 
^  execution  of  their  office  ;  and  for  indemnifying  con* 
<  stables  and  others,  acting  ia  obedience  to  their  warrant,' 
so  far  as  the  said  act  relates  to  the  rendering  justices  of 
the  peace  more  safe  in  the  execution  of  their  office,  shall 
extend  and  be  construed  to  extend  to  the  mayor,  re* 
colder  and  every  alderman  of  the  said  city  of  London, 
and  to  every  justice  and  justices  of  the  peace,  acting  un- 
der the  authority  or  iu  the  execution  of  this  act ;  and  no  and  no  ac- 
actiou  or  suit  shall  be  had  or  conmienced  against,  norJ]^|°^^g^^|^"*^ 
any  writ  sued  out,  or  copy  of  writ  served  upon  the  said  an  officer, 

,      V    M./T.  1  -         'A  .        J.  1         m   till  notice  DC 

water-baiiitf,  his  assistant  or  assistants,  or  any  other  offi-  given  him 
cer  or  officers,  for  any  thiiig  done  in  the  execution  of  ^^®'^^' 
this  act,  until  notice  in  writing  shall  liave  been  given  to 
him  or  them,  or  left  at  his  or  their  usual  place  of  abode, 
by  the  attorney  for  the  party  commencing  such  action, 
or  suii^  out  such  writ,  one  month  before  the  com- 
niencing  such  action,  or  suing  out  or  serving  the  copy 
of  the  said  writ ;  which  said  notice  in  writing  shall  con- 
tain the  name  and  place  of  abode  of  the  person  who  is  to 
bring  such  action,  together  with  the  cause  of  action  or 
complaint ;  and  the  name  and  place  of  abode  of  the  said 
attorney  shall  be  underwrote  or  indorsed  thereon ;  and 
the  said  water-bailifi^  his  assistant  or  assistants,  and  the 
said  other  officer  or  officers  shaU  be  at  liberty,  and  may 
by  virtue  of  this  act,  at  any  time  within  one  calendar 
month  afier  such  notice,  tender  or  cause  to  be  tendered 
any  sum  or  sums  of  money,  as  amends  for  the  ijijur 
complainined  of  to  the  party  complaing,  or  to  the  said 
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A.  D.  1757.  attorney  ;  and  if  the  same  is  not  accepted,  the  defindant 
or  defendants  in  snch  action  or  actions  may  plead  such 
tender  in  bar  of  such  action  or  actions,  t<^ether  with 
the  general  issue,  or  any  other  plea,  with  leave  of  the 
court ;  and  if  upon  issue  joined  upon  such  tender,  the 
jury  shall  find  the  amends  tendered  to  have  been  siuffi- 
cient,  the  said  jury  shall  find  a  verdict  for  the  defendant 
or  defendants;  and  in  such  case,  or  if  the  plaintiflT shall 
become  nonsuit,  or  discontinue  his  acticm ;  or  if  judg- 
ment shall  be  given  for  the  defendant  or  defendants, 
upon  demurrer,  the  defendant  or  defendants  shall  be  en- 
titled to  double  costs ;  and  if  the  jury  shall  find  that  no 
such  tender  was  made,  or  that  the  amends  tendered  were 
not  sufficient ;  and  also  shall  find  against  the  defendant 
or  defendants,  on  such  other  plea  or  pleas  by  them 
pleaded,  the  said  jury  shall  find  a  verdict  for  the  plain- 
tiff, and  such  damages  as  they  shall  think  proper ;  for 
which  the  said  plaintiff  shall  have  judgment,  together 
with  his  costs  of  suit. 
Reservation  XVIII.  Saving  always  to  the  king's  most  excellent 
of  rights,  &c.n„^j^^j^^  j^jg  jjgj^  ^^  successors,  and  all  bodies  pplitick 

and  Corporate,  and  to  the  high  court  of  admiralty,  and 
all  other  courts  and  persons,  all  fines,  forfeitures,  penal- 
ties, amerciaments,  and  wreck  of  sea,  which  of  right 
have  been  reserved  and  become  due  and  payable  to  the 
said  courts  and  persons  respectively,  for  and  in  respect 
-  of  the  said  fishery  or  drudging,  or  otherwise,  and  all 
rights,  titles,  estates,  jurisdictions,  privileges  or  fran- 
chises whatsoever,  in  as  full  and  ample  manner  as  the 
same  were  or  have  been  before  the  making  of  this  act ; 
and  also  all  such  right,  title,  interest,  claim,  privilege 
and  conservation,  and  inquiry  and  punishment  of  and 
for  the  offences  aforesaid,  as  they  or  any  of  them  lawfully 
have  and  enjoy,  or  of  right  ought  to  have  and  enjoy  by 
any  manner  of  means  ;  any  thing  in  this  act  to  the  con- 
trary notwithstanding. 
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XIX.  Provided  always,  and  be  it  enacted  by  the  an-  A.  D.  irsr. 
tfaority  aforesaid,  That  this  act,  or  any  thing  herein 
contained,  shall  not  extend,  or  be  construed  to  extend,  to 
prejudice  or  derogate  from  any  of  the  rights  of  the  ad- 
miralties or  yice-admiralties  of  Kent  or  Essex,  or  any 
piscaries  or  fishings  belonging  to  or  appertaining  to  the 

said  city  of  London,  or  any  other  city  or  town-corfx)- 
rate,  or  any  lords  of  manors,  proprietors,  owners  or  oc-* 
cupiers  of  any  riyers,  creeks,  streams  or  fisheries  adja- 
cent to  or  within  any  part  of  the  said  limits,  or  to  the 
rights  of  any  other  person  or  persons  within  the  limits 
aforesaid. 

XX.  Provided  also,  That  nothing  in  this  act  con-  Places  and 
tained  shall  extend,  or  be  construed  to  extend,  to  any  empted/* 
fisherman  or  drudgerman  who  now  do  or  shall  hereafter 
inhabit  or  dwell  in  any  of  the  cinque  ports  or  their  mem- 
bers, or  in  the  city  of  Rochester,  or  towns  or  places  of 
Strood,  Chatham,  Frindsbury,  Gillingham,  Milton, 
Queenborougb,  Fcversham,  Whitstaple,  or  the  places 
adjacent ;  but  that  such  fishermen  and  drudgermen  shall 

and  may  ubc  and  exercise  their  trades  of  fishing  and 
drudging,  and  selling,  in  as  full  and  araple  manner  as 
they  have  heretofore  lawfully  done,  to  uil  intents  and 
purposes,  as  if  this  act  had  never  been  made. 

XXI.  Provided  always,  and  it  is  hereby  further  Fishermen 
enacted,  That  nothing  herein  contained  shall  extend,  or  "^^^^^^^^i^. 
be  construed  to  extend,  to  impower  or  authorize  the  saidcences,&c. 
mayor,  court  of  mayor  and  aldermen,  the  water-bailifi^, 

or  any  other  person  whatsoever,  to  grant  any  licence  or 
licences,  or  to  make  any  rules,  orders  or  ordinances 
whereby  any  licence  or  licences  shall  be  required  to  be 
taken  by  any  fisherman,  drudgerman  or  other  person, 
for  going  out  to  fish,  fishing,  drudging  or  taking  fish  in 
any  manner  or  way,  or  whereby  any  gratuities,  rewards 
or  compensations,  under  any  pretence  or  denomination 
whatsoever,  shall  be  paid  or  payable  by  any  fisherman, 
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A.  D.  1757.  dnidgerman,  or  other  such  person  to  the  water-bailiff. 
See  further    ^^  hj^  successors,  or  to  any  other  person  or  persons; 

30  Geo.  2.  ,       ,  1^   ^  I  ,  ^  r-  , 

c.  30.  or  whereby  any  such  nslierman,  dnidgerman,  or  ather 

^Geo.  2.  g^^i^  person  shall  be  obliged  to  appear  before  the  said 
2Geo.3.c,i5.mayor,  water-bailiff  or  other  person,  to  enter  his  or  their 
several  name  or  names^  in  any  register  or  other  book,  or 
whereby  any  such  fisherman,  drudgerman  or  other  per« 
son  as  aforesaid,  shall  be  limited  or  restrained  from  keep- 
ing  any  number  of  boys  in  any  one  boat,  as  such  &her« 
man,  dradgerman,  or  other  person  shall  judge  proper; 
any  thing  in  the  said  act  of  the  ninth  year  of  her  late  ma- 
jesty Queen  Anne,  or  any  other  statute,  law,  custom  or 
usage  to  the  contrary  in  any  wise  notwithstanding* 


A.D.  1759.  S3  GEO.  2.  c.  27.   A.  D.  1759. 


AN  ACT  TO  REPEAL  SO  MUCH  OF  AN  ACT  PASSEB  IV 
THE  TWENTY-NINTH  YEAR  OF  HIS  PRESENT  MA- 
JESTY's  reign,  concerning  a  free  MARKET  FOR 
FISH  AT  WESTMINSTER,  AS  REQUIRES  FISHERMBH 
TO  ENTER  THEIR  FISHING-VESSELS  AT  THE  OFFICE 
OF  THE  SEARCHER  OP  THE  CUSTOMS  ATGRAVESBND; 
AND  TO  REGULATE  THE  SALE  OF  FISH  AT  THE  FIRST 
HAND  IN  THE  FISH-MARKETS  IN  LONDON  AND  WEST- 
MINSTER ;  AND  TO  PREVENT  SALESMEN  OP  FISH 
BUYING  FISH  TO  SELL  AGAIN  ON  THEIR  OWN  AC- 
COUNT ;  AND  TO  'ALLOW  BRET  AND  TUBBOT,  BRILL 
AND  PEARL,  ALTHOUGH  UNDER  THE  RESPECTIVE 
DIMENSIONS  MENTIONED  IN  A  FORMER  ACT,  TO  BE 
IMPORTED  AND  SOLD  ;  AND  TO  PUNISH  PERSONS 
WHO  SHALL  TAKE  OR  SELL  ANY  SPAWN,  BROOD,  OB 
FRY  OF  FISH,  UNSIZEABLE  FISH,  OR  FISH  OUT  Of 
SEASON,  OR  SMELTS  UNDER  THE  SIZE  OF  FIVE 
INCHES  ;    AND  FOR  OTHER  PURPOSES. 

[This  act  being  of  a  local  nature  and  very  voluminous, 
the  reader  is  referred  to  the  Statutes  at  Large.] 
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A.  D.  I7()0. 
1  GEO.  3.   C.  21.    A.  D.  1760. 

AS  ACT  FOR  TriE  BETTER  PRESKUVATIOX  OF  THE, 
GAME  IN  THAT  PART  OP  GREAT  BRITAIN  CALLED 
SCOTLAND;  AND  FOR  REPEALING  PART  OF  AN  ACT 
PASSED  IN  THE  TWENTY-FOURTH  YEAR  OF  THE 
REIGN  OF  HIS  LATE  MAJESTY,  FOR  THE  BETTER 
PRESERVATION  OF  THE  CAME  IN  THAT  PART  OF 
GREAT  BRITAIN  CALLED  SCOTLAND. 

For  the  better  preservation  of  the  game  in  that  part  of 
Great  Britain  called  Scotland,  may  it  please  your  most 
excellent  majesty,  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  king's  most  exceUent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same,  That  nocame  may 
penon  in  Scotland  shall,  upon  any  pretence  whatsoever,"?' ^®  ^^^^ 
take,  kill,  de&troy,  carry,  sell,  buy,  have  in  his  or  hertimes  here 
possession  or  use,  any  moor*fo\vl  or  tarmagan,  between  ?*°^®"*^' 
the  tenth  day  of  November  and  the  twenty-fifth  day  of 
July,  in  any  year ;  nor  any  partridge  between  the  first 
day  of  February  and  the  first  day  of  September,  in  any 
year ;  nor  any  pheasant  between  the  first  day  of  Fe- 
bruary and  the  first  day  of  October,  in  any  year  ;  nor 
any  heath-fowl,  commonly  called  black  game,  between 
the  first  day  of  December  and  the  twenty-fifth  day  of 
August,  in  any  year. 

II.  And  be  it  further  enacted  by  the  authority  afore- 
said, That  every  person  transgressing  this  act  in  any  of 
the  aforesaid  cases,  shall,  for  every  bird  so  taken,  killed, 
destroyed,  carried,  sold,  bought,  found  in  their  posses-on  penalty 
sion  or  used,  forfeit  and  pay  the  sum  of  five  po^nds^^^^^^^J  [^^ 
sterling;  and,  in  case  of  insolvency,  the  party  ofiendingprisonment. 
shall  suffer  imprisonment  for  the  space  of  two  months. 

[0] 
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A,T).l7fio.  III.  And  be  it  further  enacted  by  the  authority  afore- 
otte.icfcshowgjiij^  That  all  oflFences  ap;ainst  this  act  shall  and  may  be 
I|!,ired'into  enquired  into  and  determined  either  by  (he  oath  or  oaths 
and  deter-  of  one  or  more  credible  witness  or  witnesses,  or  by  the 
™"*    '  confession  or  oaths  of  the  parties  accused,  L)cfore  any  two 

or  more  of  his  majesty's  justices  of  the  peace,  or  before 
the  sheriff  depute  of  the  county  where  the  offence  shall 
be  committed,  or  where  the  offender  shall  be  found  ;  and 
that  all  prosecutions  for  oflences  against  this  act  shall  be 
carried  on,  ehher  at  the  instance  of  the  fiscal  of  court,  or 
of  any  other  person  who  will  inform  or  complain. 
Application        1 V'-  And  be  it  further  enacted  by  the  authority  afore- 
o(  the  for-      ,j^d^  Xhat  one  moiety  of  the  forfeitures  to  be  iocurred 
e\  ures.        ^^^  ^^^  offence  a^inst  this  act,  shall,  when  recovered, 
be  paid  to  the  informer  or  prosecutor,  and  the  other 
moiety  shall  be  applied  to  the  use  of  the  poor  of  the  pa- 
rish or  place  where  the  o&nce  shall  be  committed. 
Persons  ag-       V.  Provided  always.  That  any  person  aggrieved  by 
^"7a7*t?the*^  judgment  pf  any  justices  of  the  peace,  or  sheriffde- 
quarK  r-ses-  pute  as  aforesaid,  may  have  liberty  to  appeal  to  the 
fords'onus-  ^^^^  general  or  quarter-sessions,  in  case  such  judgment 
ticiary.  was  given  by  any  justices  of  the  peace  <as  aforesaid,  or 

to  the  lords  of  justiciary  in  their  next  circuit  court,  or 
(where  there  are  no  circuit  courts)  to  the  court  of  jus- 
ticiary at  Edinburgh,  in  case  the  judgment  complained 
of  was  given  by  the  sheriff  depute  of  any  county  ;  and 
that  the  determination  of  the  said  general  or  quarter-se^* 
sions,  or  of  the  said  circuit  court,  shall  be  final  and  con- 
clusive to  all  parties. 
Act  not  to  ^^'  Provided  always,  That  nothing  in  this  act  shall 
extend  to       extend  to  any  pheasant  or  partridfire,  which  shall  be 

pheasants  or  "^     '^  i  cs  j 

partridges     taken  in  the  seasons  allowed  by  this  act,  and  kept  m  any 
kefpt  in         j^g^  Qj.  breedinff-place. 

nicws,  &c. 

Clause  in  act     VIL  And  be  it  further  enacted  by  the  authority 
24  Geo.  2.     aforesaid,  That  from  and  after  the  passinsr  of  this  pre- 

r.  34,  repeal-  '  ^        i. 

ed.  sent  act^  so  much  of  an  act  passed  in  the  twenty-KHirth 
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year  of  the  rcuam  of  his  late  inajestj  King  George  the  A.  T>.  1700. 

Second,  intituled,  *  an  act  for  the  belter  preservation  of 

^  the  game  in  that  part  of  Great  Britain  called  Scotland/ 

as  limits  the  time  for  killing  any  moor-fowl,  partridge, 

or   heath-fowl,  shall  be  and  is  hereby  declared  to  be 

repealed. 


■ 

2   GEO.  3.    C.  15.    A.  D.  1761.  >^.  D.  1761. 

AN  ACT  FOR  THE  BETTER  SUPPl^YINO  THB  CITIES  OP 
LONDOX  AND  WESTMINSTER  WITH  FISH,  AND  TO 
RCDUCB  THE  PRESENT  EXORBITANT  PRICE  THERE- 
OF ;    AND  TO  PROTECT  AND  ENCOURAGE  FISHERMEN. 

*  Whereas  .the  better  supplying  the  cities  of  London  General  li- 
and  Westminster  with  fi^h,  and  encouraging  fisher- pg"g"„^^^^^^ 
men  and  others  to  employ  themselves  in  fishing  on  the tish  in  season, 
sea-coasts,  and  in  thenavigable  rivers  of  Great  Britain, ^'^  ^  * 

will  tend  to  reduce  the  present  exorbitant  price  of  fish : 
may  it  therefore  please  your  majesty,  that  it  may  be 
enacted  ;'  and  be  it  enacted  by  the  king's  most  excel- 
lent majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the 
same,  That  from  and  after  the  passing  of  tiiis  act,  it 
shall  be  lawful  for  any  person,  although  not  brought  up 
in  the  trade  of  a  fishmonger,  to  buy  (subject  to  and  un- 
der the  restrictions  herein-after  contained)  at  any  market^ 
sea-coast,  creek,  port,  haven,  bank  of  any  river,  or 
place,  in  Great  Britain,  any  fish  in  season,  which  shall 
not  be  unsizeable,  or  under  the  dimensions  the  same 
mpectiyely ,  by  the  laws  now  in  foroe,  are  allowed  to  be 
sent  to  the  city  of  London,  paying  the  usual  and  accus- 
tomed dues  at  the  places  where  any  such  fish  shall  be  so 
purchased ;  and  afterwards  to  sell  again  all  such  fish  in 

[«2] 
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A«D.  1761.  public  or  fixed  shops,  stalls,  or  houses  in  anj  other  market 
in  Great  Britain,  where  fish  or  flesh  are  or  usually  have 
been  sold,  in  manner  hj  this  act  prescribed,  pay ing*  only 
the  usual  stallage  or  market  dues  paid  at  eyery  such 
market,  without  incurring:  any  penalty  or  forfeiture; 
any  law,  statute,  custom,  or  usage  to  the  contrary  there- 
of in  any  wise  notwithstanding. 

II.  Provided  always,  and  be  it  enacted  by  the  autho- 
rity aforesaid,  That  nothing  herein-before  contained  shall 
extend,  or  be  construed  or  taken  to  extend,  to  permit, 
impower,  or  authorize  any  person  or  persons  to  sell,  or 
expose  to  or  for  sale,  any  fish  in  Coventngarden  market, 
or  in  any  of  the  precincts  thereof,  in  the  county  of  Mid- 
dlesex. 
Such  fish  not     HI.  And  be  it  further  enacted  by  the  authority  afoie- 
^fore^         said.  That  no  fish  allowed  to  be  bought  as  aforesaid 
bruught  to     shall  be  sold  again  by  the  first  purchaser  thereof,  or  any 

wticrc  con~ 

signed,  &c.  of  his  or  her  agents  or  servants,  before  such  fish  sbaO 
have  been  conveyed  by  land-carriage,  or  otherwise,  to 
the  cities  of  London  or  Westminster,  or  such  other 
places  in  Great  Britain,  as  the  proprietor  or  proprieton 
thereof  shall  think  fit,  from  time  to  time^  to  consign  the 
same  to  ;  under  pain  that  every  one  who  shall  oSend  in 
the  premisses  shall,  for  every  such  ofience,  forfeit  and 
pay  the  sum  of  twenty  pounds,  to  be  recovered  and  ap- 
plied in  manner  herein-after  mentioned. 

IV.  And  be  it  further  enacted  by  the  authority  afore- 
said, That  all  such  fish,  allowed  to  be  purchased  as 
aforesaid,  shall  be  permitted  to  be,  from  tiqie  to  time, 
sent  and  conveyed  to  the  place  or  places  to  which  the 
proprietor  or  proprietors  thereof  shall  think  fit  to  consign 
the  same,  without  being  subject  or  liable  to  be  stopped 
in  any  city,  market^town  or  place,  in  order  to  be  sold  or 
exposed  to  sale  there,  under  pretence  of  any  custom  or 
usage  whatsoever. 

Carriages  to      V.  And,  for  the  more  expeditious  conveyance  offish 
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by  land-carriage,  be  it  also  enacted  by  the  authority  A.  D.  1761, 
aforesaid,  That  every  carriage  which  shall  be  used  for  carry  fish 
the  conyeyance  of  such  fish  as  aforesaid,  shall  only  carry 
fish,  allowed  to  be  brought  as  aforesaid,  therein,  with  the 
necessary  package  and  implements  which  shall  belong  to 
such  carriage ;  and  shall  be  marked  on  the  outside, 
^  fish  machine  only ;'  and  shall  have  the  name  or  names, 
and  place  or  places  of  abode*  of  the  respectiye  owner  or 
owners  thereof,  entered  at  the  office  of  the  commissioners 
for  licensing  hackney-coaches ;  and  for  every  such  en- 
try only  one  shilling  shall  be  paid  to  the  clerk  there ; 
and  the  said  commissioners  are  hereby  required  to  re- 
ceive every  such  respective  entry,  and  to  cause  the  same 
to  be  registered  in  the  « said  office;  and  afterwards  the 
respective  number  of  every  such  respective  carriage 
shall  be  marked  on  some  conspicuous  part  of  the  outside 
thereof,  in  large  figures,  painted,  or  else  shall  be  put  on 
lead  or  other  metal,  and  shall  be  fixed  in  the  front,  or  on 
one  of  the  shafts,  or  some  other  conspicuous  part  of 
every  such  respective  carriage ;  and  that  no  fish-car- 
riage shall  be  deemed  or  taken  to  be  a  common  stage 
waggon,  wain,  or  cart :  and  if  any  one  shall  neglect  to 
comply  with  and  perform  what  is  herein-before  directed, 
touching  the  marking,  roistering,  numbering,  and 
keeping  the  number  of  every  such  respective  carriage  on 
some  part  thereof,  and  shall  be  convicted  of  any  such 
nc^ect,  in  manner  herein-after  mentioned,  he  shall  for- 
feit and  pay  for  every  such  neglect,  the  sum  of  forty 
shillings ;  to  be  levied,  recovered,  and  applied  as  herein* 
after  is  directed. 

yi«  And  be  it  further  enacted  by  the  authority  afore- 
saidy  That  every  such  fish-carriage,  numbered  and 
marked  as  aforesaid,shall  be  permitted  to  travel,  pass,  or 
be  drawn  on  any  turnpike-road,  by  any  number  of 
horses  in  pairs  not  exceeding  four,  or  by  any  single 
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A.  P.  1761*  horse^  or  by  any  number  of  horses  at  length  not  exceed- 
ing three,  although  the  fellies  of  the  ^^heels  of  any  such 
fish-carriage  shall  not  be  of  the  breadth  or  gauge  of  nine 
inches  from  side  to  side ;  and  that  every  such  fish-car- 
riage shall  only  pay  the  like  toll,  at  every  tnmpike- 
gate  or  bar  through  which  every  such  fish-carriage  shaU 
pass,  as  post-chaises,  or  other  chaises  drawn  by  a  like 
number  of  horses,  or  by  a  sniglc  horse,  by  the  laws  now 
in  force  are  subject  and  liable  to  pay  there. 

YIL  And  be  it  also  enacted  by  the  authority  afore- 
saiti,  That  every  such  fish-carriage  as  aforesaid  shall  be 
allowed  to  travel,  pass,  and  be  drawn  on  Sundays  and 
holidays,  on  any  road,  whether  laden  or  retumiiig 
empty ;  and  that  the  horse  or  horses  which  shall  relora 
from  drawing  any  such  fish-carriage,  although  rode  on 
by  any  driver  of  any  such  fish-carriage,  or  drawing 
back  any  empty  fish-carriage,  shall  also  be  allowed  to 
pass  on  Sundays  and  bolydays  on  any  road,  without  any 
driver  of  any  such  fish-carriage,  or  the  rider  on  any 
such  horse  as  aforesaid,  incurring  any  penalty  for  so 
travelling  therewith. 

y  III.  Provided  always,  and  be  it  enacted  by  the  au- 
thority aforeaid.  That  no  toll  shall  at  any  time  be  paid 
for  any  such  fish-carriage  returning  without  fish,  or  for 
any  horse  or  horses  which  shall  draw  the  same  back 
empty,  for  passing  on  any  turnpike-road,  or  through 
any  tqrnpike-gale  or  bar,  or  for  any  horse  or  horses  re- 
turning from  drawing  any  such  fish-carriage  laden  as 
aforesaid,  although  such  horse  or  horses,  oranyof  tfaem^ 
shall  be  rode  on  by  any  driver  of  any  such  fish-carriage, 
and  aldiough  such  horse  or  horses  shall  not  draw  back 
any  such  empty  fish-carriage. 
And  if  any        I^.  And  be  it  further  enacted  by  the  authority  afoie- 
fisll'\c^lt^^'^^*  That  if  any  i>crson  shall  put  any  game,  or  any 
put  \lic  rein,  other  thing  except  fish  as  aforesaid,  and  the  baskets  and 
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other  necessary  package  in  which  the  same  sliall  be  a7d.  1761. 
packed  9  and  Ihe  necessary  implements  of  every  such  persons  pnt- 
fish-carriage,  into  any  such  fish-carriage  to  be  conveyedgh^/fo^ffe^^ 
thereby  ;  every  person,  other  than  the  driver  of  anySl. 
such  fish-carriage,  who  shall  50  put  any  game,  or  other 
thing  than  fish,  and  the  baskets  and  other  necessary 
package  and  implements  as  afore^:aid,  into  any  such  fish- 
carriage,  and  to  be  tliereby  convoyed,  shall,  on  being 
convicted  thereof  in  manner  herein-after  mentioned,  for- 
feit and  pay  for  every  such  offence  the  sum  of  five 
pounds,  to  be  levied,  rcc6vered,  and  applied  in  manner 
herein-after  specified ;  and  if  the  driver  of  any  such 
fish-carriage  shall  take  up,  or  suffer  any  passenger, 
game,  or  other  thing  except  fish,  and  the  baskets  and 
other  necessary  package  and  implements  as  aforesaid,  to 
be  at  any  time  carried  or  conveyed  in  or  by  any  such 
fish-carriage,  every  driver  of  every  such ,  fish-carriage, 
who  shall  so  oflend  in  the  premisses,  and  be  thereof  con- 
victed in  manner  herein-after  mentioned,  shall,  for  every 
such  offence,  forfeit  and  pay  the  sum  of  forty  shillings, 
to  be  recovered  and  applietl  in  manner  herein-after  men- 
tioned ;  and  if,  on  the  conviction  of  any  driver  of  any 
such  fish-carriage,  the  sum  forfeited  shall  ~not  be.  forth- 
with paid,  the  justice  or  justices  before  whom  any  such 
driver  of  any  such  fish-carriage  shall  be  convicted,  shall, 
by  warrant  under  his  hand  and  seal,  or  their  hands  and 
seals,  commit  every  such  driver  of  any  such  fish-car- 
riage, who  shall  be  so  as  aforesaid  convicted,  to  the  house 
of  correction  of  the  county,  .city  or  place  in  which  the 
oflence  for  which  any  such  driver  was  convicted,  or 
^here  any  such  driver  shall  be  apprehended,  there  to 
remain  and  be  kept  to  hard  labour  for  any  time  not  ex- 
ceeding  one  month,  as  any  justice  or  justices  shall  order, 
unless  the  money  forfeited  shall  be  sooner  paid. 

X.  And  be  it  further  enacted  by  the  authority  afore- Tf  bulk  he 
said,  That  if  the  owner  or  any  other  person  who  shall I^J^'^J'^;^^^^^^ 
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A.D.  irgi.  have  the  care  or  conduct  of  any  such  fish-carriage  aa 
mthin  the  aforesaid,  which  after  the  passing  this  act  shall  be  loaded 
tdlity,  or  M'ith  fish  as  aforesaid,  and  consigned  for  the  supply  of 
sale  before    ^jjg  ^^j^g  ^f  London  or  Westminster,  shall  break  bulk 

they  arc  ex-  ' 

posed  in  the  before  tlie  same  shall  have  been   brought  within  the 

♦"ndcftVflir-^^'^'y  ^^'^*  ^^  mortalitj,  or  sell  or  expose  to  sale  any  of 
ftit  101.        the  fish  which  shall  be  loaded  in  any  such  fish-carriage, 
before  the  same  shall  have  been  brought  to  the  cities  of 
London  or  Westminster,  or  within  the  weekly  bills  of 
mortxdity,  and  exposed  there  to  or  for  sale  in  manner 
herein-after  directed,  he,  she  or  they  who  shall  so  of- 
fend in  the  premisses,  shall,  on  being  thereof  couFicled 
in  manner  Iicrcin-ndcr  mentioned,  forfeit  and  pay  for 
every  such  oflence  the  sum  of  ten  pounds,  to  be  leyiedy 
recovered  and  applied   in    manner  herein*after  znen- 
tioned. 
rush, after  be-     ^^'  And  bc  it  also  enacted  by  the  authority  afore- 
iiig  brought  said    That  all  fish  as  aforesaid,  which  shall  be  brought 

up,  to  be  •  ^^ 

sorted,  &c.  by  land  carriage  to  the  cities  of  London  or  Westmin- 
ster, or  to  any  other  place  within  the  weekly  bills  of 
mortality,  shall,  >\ith  all  convenient  speed,  after  the 
same  shall  be  so  brouglit  there,  be  sorted,  and  the  next 
morning  at  fartlicst  afler  the  same  shall  be  so  broagfat 
there,  shall  be  oi)cnly  and  publicly  oiTcred  and  exposed 
to  sale  in  some  public  market  or  markets  within  the 
weekly  bills  of  mortality  (except  such  next  day  shall 
happen  (o  be  a  Sunday,  and  in  such  case,  then  on  Mon- 
day morning  next  following)  and  that,  until  such  fish 
as  aforesaid  shall  be  so  exposed  to  sale  in  some  public 
market  or  markets  as  aforesaid,  no  part  thereof  shall  be 
sold,  or  offered  to  or  for  sale,  by  retail,  upon  pain  that 
every  person  who  shall  offend  in  the  premisses,  and  shall 
be  thereof  convicted  in  manner  herein-after  mentioned, 
shall  forfeit  and  pay,  for  every  such  oflence,  the  sum  of 
ton  pounds,  to  be  levied,  recovered  and  applied  in  man- 
ner I'.erein-afler  mentioned. 
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XII.  Provided  always,  and  be  it  enacted,  That  no*  a.  D.  1761> 
thing  in  this  act  contained  shall  be  construed  to  prohibit  Mackerel 
the  selling  any  mackerel,  which  shall  be  brought  by  any  ^^Iuq^^s. 
such  fish -carriage  as  aforesaid,  before  or  after  divine  ser* 

vice  on  a  Sunday. 

XIII.  And  be  it  likewise  enacted  by  the  authority  ^H  contracts 
aforesaid.  That  all  contracts  made  by  or  with  any  per-  vacated  after 
son  or  persons  for  any  fish,  except  salmon  and  lobsters, 

from  and  after  the  first  day  of  May,  one  thousand  seven 
hundred  and  sixty-two,  shall  be  and  are  hereby  declared 
to  be  void,  so  far  as  the  same  shall  relate  to,  or  be  in« 
tended  to  take  effect  at  any  time  subsequent  to  the  said 
first  day  of  May,  one  thousand  seven  hundred  and  sixty- 
two ;  and  the  party  and  parties  to  every  such  contract 
and  contracts  is  and  are  hereby  respectively  discharged 
from  all  penalties  and  forfeitures  he  or  they  may  incur 
by  reason  of  the  non-performance  of  any  such  contract 
(NT  contracts :  and  if,  from  and  after  the  said  first  day  of 
May,  one  thousand  seven  hundred  and  sixty-two,  any 
person  or  persons  shall  enter  into  or  make  any  contract 
or  contracts  for  buying  up  any  fish,  except  salmon  and  . 
lobsters,  before  the  same  shall  be  first  brought  to  an  open 
market,  or  some  usual  place  for  the  sale  of  fish,  and  be« 
fi>re  the  same  shall  be  there  exposed  in  the  ordinary 
inanner,  and  for  the  usual  time  fish  shall  be  there  ex- 
posed for  public  sale,  every  such  contract  and  contracts 
is  and  are^  hereby  declared  to  be  absolutely  void,  and 
every  parly  thereto  shall  forfeit  and  pay,  for  every  such 
contract  which  he  or  she  shall  be  a  party  to,  or  concern- 
ed in,  on  being  convicted  thereof  in  manner  herein-after 
mentioned,  the  sum  of  fifty  pounds,  to  be  recovered,  le- 
vied and  applied  in  manner  herein-after  mentioned. 

XIV.  Provided  always,  and  be  it  also  enacted  by  No  contract 
the  authority  aforesaid,  That  after  the  said  first  day  of  J|'/f^|;'^^^^^ 
May,  one  thousand  seven  hundred  and  sixty-two,  no  in  force 
contract  or  agreement  which  shall  be  made  or  entered  p^ne^vear  *" 
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A.  D.  1761.  into  for  the  buyinjp  of  any  salmon  or  lobsters  which  shall 
be  taken  in  any  river,  or  in  any  of  the  seas,  or  on  any 
of  the  sea-coasts  of  Great  Britain,  shall  be  or  continue 
in  force  for  any  longer  time  than  for  one  year,  to  be  com- 
puted from  the  date  of  every  such  respective  contract  or 
agreement  which  shall  be  entered  into  in  writing  ;  and  if 
not  entered  into  in  writing,  then  only  for  one  year,  to  be 
computed  from  the  time  of  making  or  entering  into  every 
such  parol  contract  or  agreement  respectively. 
Nopenon        XV.  And  be  it  likewise  enacted  by  the  authority 
™*be\'m-^^  aforesaid.  That  no  person  or  persons  shall,  at  any  time 
ployed  in      after  the  said  first  day  of  May,  one  thousand  seven  hun* 
brought  for   ^^  and  sixty-twp,  employ  or  be  employed  by  any 
sale,  to  be     other  person  or  persons  in  buying,  or  to  buy,  in  or  at 
divided         any  market  in  the  city  of  London,  or  in  the  city  of 
amongst  fish-  Westminster,  or  elsewhere  within  the  weekly  bills  of 

mongers,  or 

others,  to  be  mortality,  any  fish  which  shall  be  brought  there  to  be 
sold,  &c.       g^i^^  ^^  1^  divided  by  lots  or  in  shares  amongst  any  fish* 

mongers  or  other  persons,  in  order  to  be  afterwards  pot 
to  sale  again,  or  sold  by  retail ;  nor  shall  any  fishmonger 
or  other  person,  at  any  time  after  the  said  first  day  of 
May,  one  thousand  seven  hundred  and  sixty-two,  buy 
in  any  market  in  Londou,  or  in  the  said  city  of  West* 
minster,  or  elsewhere  within  the  weekly  bills  of  morta- 
lity, any  fisb,  but  what  shall  be  for  his  own  sale  or  use 
only  ;  upon  pain  that  every  person  who  shall  be  con« 
victed  of  any  such  offence,  in  manner  hereby  directed, 
shall  forfeit  and  pay  the  sum  of  twenty  pounds  for  every 
such  offence,  to  be  levied,  recovered  and  applied  in  the 
manner  herein-after  directed. 
Mo  person  X  V I  •  And  be  it  further  enacted  by  the  authority  afore- 
to  sell  &c.  ^^i^j  That  if  any  proprietor  offish,  or  any  salesman,  or 
person  intrusted  or  employed  to  sell  any  fish  in  any  pub- 
lic market,  shall  refuse  to  sell,  or  shaU  enter  into  any 
agreement  or  confederacy  not  to  sell,  to  or  for  the  use  of 
any  particular  person  or  persons,  any  fish  which  shall 
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be  brought  ov  exposed  to  or  for  sale  at  or  ia  any  such  A.P>  176 1. 
public  market;  then  and  in  every  such  case  every 
person  who  shall  so  offend  in  the  said  premisses,  and 
shall  be  thereof  convicted  in  the  manner  by  this  act  di- 
rected, shall,  for  every  such  offence,  forfeit  and  pay  the 
sum  of  twenty  pounds,  to  be  levied,  recovered  and  ap* 
plied  in  manner  hereby  directed. 

XVII.  And  be  it  further  enacted  by  the  authority  Fish  brought 
aforesaid,  That  all  fish  of  any  of  the  respective  sorts ^^^Jf^^^J^t 
herein-after  specified,  which,  after  the  said  first  day  ofket,  shall  be 
May,  one  thousand  seven  hundred  and  sixty-two^  ^'^^"'at  theVret 
be  brought  for  sale  to  the  cities  of  London  or  Westmin-hand,  &c. 
ster,  or  within  the  weekly  bills  of  mortality,  shall  be 
(^nly  and  publicly  exposed  for  sale  at  the  first  hand ; 
and  shall  be  sold  in  no  greatisr  number  or  quantity 
of  fish  in  any  one  lot  or  parcel,  or  by  any  greater 
weight  of  fish  in  any  one  lot  or  parcel,  in  Billingsgate- 
market,  or  within  one  hundred  and  fifty  yards  of  Bil- 
lingsgate-dock, or  in  any  other  market  within  the  weekly 
bills  of  mortality,  than  herein-after  is  directed  and  pre- 
scribed touching  the  same  respectively ;  and  that  every 
lot  or  parcel  of  such  fish  as  aforesaid,  shall  consist  only 
of  one  sort  of  fish,  and  shall  not  be  composed  of  two  or. 
more  different  sorts  of  fish ;  that  is  to  say, 

All  fresh  salmon,  sturgeon,  large  fresh  cod,  skait, The  species 
pike,  turbot,  bret,  bril,  pearl,  kingston,  ling,  and  dory s,®^^^^^'^""^^ 
by  the  same  single  fish ;  all  half  fresh  cod,  not  exceed- quantity,  al- 

,  a,  r     1         J         M.  lowed  to  be 

ingtwo  many  one  lot;  all  quarter  fresh  cod,  not  cx'^^j^  •  ^^  ^  j^^ 
ceedirig  four  in  any  one  lot ;  all  mullets,  cole-fish,  sal- 
mon-trout, and  other  trout,  not  exceeding  two  in  any 
one  lot ;  all  small  cod,  not  exceeding  twenty-four  in  any 
one  lot ;  in  Billingsfijate-market,  or  within  one  hundred 
and  fifty  yards  ot  Billingsgate-dock  ;  and,  in  any  other 
market  within  the  weekly  bills  of  morlaUty,  not  exceed- 
<^ight  in  any  one  lot : 
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A.  D.  1761.  All  ffliail  pike,  not  exceeding  six  in  any  one  lot,  in 
BiUing8gate*market,  or  within  one  hundred  and  fifty 
yards  of  Billingsgate-dock ;  and,  in  any  other  market 
within  the  weekly  bilk  of  mortality,  not  exceeding  four 
in  any  one  lot : 

All  large  haddock,  not  exceeding  four  in  any  one  lot, 
in  Billingsgate-market,  of  within  one  hundred  and  fifty 
yards  of  Billingsgate-dock ;  and,  in  any  other  market 
within  the  weekly  bills  of  mortality,  not  exceeding  two 
in  any  one  lot : 

All  small  haddock,  not  exceeding  twenty-four  in  any 
one  lot,  in  Billingsgate-market,  or  within  one  hundred 
and  fifty  yards  of  Billingsgate-dock ;  and,  in  any  other 
market  within  the  weekly  bills  of  mortality,  not  exceed- 
ing eight  in  any  one  lot ; 

AH  perch,  above  six  inches  long  from  the  eye  to  the 
fork  of  the  tail  thereof,  not  exceeding  twelve  in  any  one 
lot,  in  Billingsgate-market,  or  within  one  hundred  and 
fifty  yards  of  Billingsgate-dock ;  and,  in  any  other 
market  within  the  weekly  bills  of  mortality,  not  exceed- 
ing eight  in  any  one  lot : 

All  carp,  gurnet,  tench,  and  sea-bass,  not  exceeding 
six  in  any  one  lot,  in  Billingsgate-market,  or  within  one 
hundred  and  fifty  yards  of  Billingsgate-dock  ;  and,  in 
any  other  market  within  the  weekly  bills  of  mortality, 
not  exceeding  four  in  any  one  lot : 

All  thornbacks,  not  exceeding  two  in  any  on«  lot,  in 
Billingsgate-market,  or  within  one  hundred  and  fifty 
yards  of  Billingsgate-dock  ;  and,  in  any  other  market 
within  the  weekly  bills  of  mortality,  not  exceeding  one 
in  any  one  lot : 

All  large  soals,  not  exceeding  four  pair  in  any  one  lot, 
in  Billingsgate-market,  or  within  one  hundred  and  fifty 
yards  of  Billingsgate-dock  ;  and,  in  any  other  market 
within  the  weekly  bills  of  mortality,  not  exceeding  two 
pair  in  any  one  lot : 
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All  small  soalS)  not  exceeding  eight  pair  in  anj  one  a.  D.  i76i. 
lot,  in  Billingsgate-market,  or  within  one  hundred  and  ' 

fifty  yards  of  Billingsgate-dock  ;  and,  in  any  other  mar- 
ket within  the  weekly  bills  of  mortality,  not  exceeding 
four  pair  in  any  one  lot : 

All  mackarel,  whitings,  whiting-pouts,  plaice,  dabbs, 
herrings,  pilchards,  garb-fish,  flounders,  and  maids,  not 
exceeding  sixty  in  any  one  lot,  in  Billingsgate-market, 
or  within  one  .hundred  and  fifty  yards  of  Billingsgate* 
dock ;  and,  in  any  other  market  within  the  weekly 
bills  of  mortality,  not  exceeding  thirty  in  any  one  lot : 

All  smelts,  not  exceeding  fifty-two  in  any  one  lot,  in 
Billingsgate-market,  or  within  one  hundred  and  fifty 
yards  of  Billingsgate-dock  ;  and,  in  any  other  market 
within  the  weekly  bills  of  mortality,  not  exceeding 
twenty-six  in  any  one  lot : 

All  eels,  not  exceeding  twenty  pounds  weight  in  any 
-one  lot,  in  Billingsgate-market,  or  within  one  hundred 
and  fifty  yards  of  Billingate-dock ;  and,  in  any  other 
market  within  the  weekly  bills  of  mortality,  not  exceed- 
ing ten  pounds  weight  in  any  one  lot,  unless  any  single 
fish  shall  exceed  that  weight : 

All  large  lobsters  and  crabs,  not  exceeding,  of  either 
sort,  in  any  one  lot,  twenty  in  fiiillingsgate-market,  or 
within  one  hundred  and  fifty  yards  of  Billingsgate- 
dock  ;  and,  in  any  other  market  within  the  weekly  bills 
of  mortality,  not  exceeding  ten  of  either  sort  in  any  one 
lot: 

All  small  lobsters  and  crabs,  not  exceeding,  of  either 
sort,  in  any  one  lot,  forty,  in  Billingsgate- market,  or 
within  one  hundred  and  fifty  yards  of  Billingsgate- 
dock  ;  and,  in  any  other  market  within  the  weekly  bills 
of  mortality,  not  exceeding  twenty  of  either  sort  in  any 
one  lot : 

And  if  any  person  or  persons  shall  sell  or  buy  any  of  the 
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A.  D.  1761.  fish  aforeBaid,  at  the  first  hand,  in  any  market  or  markets 
in  the  city  of  London,  or  within  one  hundred  and  fifty 
yards  of  Billingsgale-dock,  or  in  any  market  in  the  city 
of  Westminster,  or  within  the  weekly  bills  of  mortality, 
in  any  lot  or  parcel,  containing^  any  g^reater  number  of 
any  sort  of  fish  as  aforesaid,  in  any  such  lot  or  parcel, 
or  any  greater  weight  of  eels  in  any  lot  or  parcel  than 
,  is  herein-before  directed  and  appointed  to  be  sold  in  any 
one  lot  or  parcel ;  or  if  any  one  shall  sell,  or  ofier  for 
sale,  in  any  such  lot  or  parcel,  more  than  one  sort  of  any 
of  the  fish  herein-before  specified  ;  he,  she,  or  they,  who 
shall  so  ofiend  in  the  premisses,  and  be  convicted  of  any 
such  ofience  in  manner  herein-after  mentioned,  shall,  for 
every  such  offence,  forfeit  and  pay  the  sum  c^  five 
pounds,  to  be  levied,  recovered  and  applied  in  manner 
herein-after  directed. 

XVIII.    Provided   always.    That,    notwithstanding 
any  thing  herein-before  contained,  it  shall  be  lawful  far 
any  person  to  expose  to  or  for  sale,  and  to  sell  in  Bfl- 
lingsgate-market,  or  in  any  other  market  within  the 
weekly  bills  of  mortality,  any  of  the  said  herein-befoie 
mentioned  respective  sorts  offish,  where  more  than  one 
is  to  be  contained  in  any  lot  as  aforesaid,  in  any  smaller 
number ;  or  any  eels  by  any  lesser  weight  than  herein- 
before is  prescribed  for  the  selling  in  any  one  lot  any  of 
the  said  respective  sorts  of  fish  herein-before  specified. 
No  fish  TMLj      XIX.  And  be  it  further  enacted  by  the  authority 
thcsame  day  *^^"^^said,  That  no  person  or  persons,  from  and  after  the 
in  the  same  said  first  day  of  May,  one  thousand  seven  hundred  and 
w^r  e ,  'c.  gjxty-two,  shall  a  second  time  sell  or  expose  to  or  for 
sale  in  Billingsgate  market,  or  within  the  space  of  one 
hundred  and  fifty  yards  from  Billingsgate  dock,  or  in 
any  other  market  in  the  city  of  London,  or  within  the 
weekly  bills  of  mortality,  any  fish  which,  in  the  same 
day,  shall  have  been  before  sold  in  the  same  market; 
but  any  buyer  of  fish  in  any  of  the  said  markets  may  sell 
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the  same  again,  whilst  sound  and  wholesome,  in  any  A>  D.  1761. 
other  place  or  places  whatsoever,  any  law,  custom,  or 
usage  to  the  contrary  thereof  in  any  wise  notwitbstand« 
ing ;  upon  pain  that  every  one  who  shall  offend  in  the 
premisses,  and  shall  be  thereof  convicted  in  manner 
hereby  prescribed,  shall,  for  every  such  oflPence,  forfeit 
and  pay  the  sum  of  ten  pounds,  to  be  levied,  recovered 
and  applied  in  manner  herein-after  mentioned. 

XX.  And  be  it  further  enacted  by  the  authority  afore*  Account  of 
said,  That  from  and  after  the  said  «rst  day  of  May,  one^^J,^^;;;^^^  ^^^^ 
thousand  seven  hundred  and  sixty-two,  no  person  shall  each,  in  legi- 
sell,  or  expose  to  or  for  sale,  at  the  first  lAind,  in  any  ^^,.3  ^^  i^ 
market  in  the  cities  of  London  or  Westminster,   orP"t"pajthc 
within  the  limits  of  the  weekly  bills  of  mortality,  any  * 

of  the  several  sorts  offish  herein-before  specified,  before 
he,  she  or  they  shall  have,  from  time  to  time,  first  placed 
or  put  up,  in  some  conspicuous  manner,  on  or  over  the 
ibrm,  bench,  stall,  or  place,  at  which  he  or  she  shall  in* 
lend  to  offer  or  expose  for  sale,  or  shall  offer  or  ex])Ose 
for  sale  any  of  such  fish  in  any  such  market,  a  true  par- 
ticular or  account,  and  in  a  large,  fair,  and  legible 
character,  and  either  wrote  or  printed,  distinguishing 
therein  the  several  species  or  sorts  of  all  such  fish  as 
aforesaid,  and  the  quantity  of  every  sort  thereof  respec- 
tively which  he,  she  or  they  shall  then  have,  or  have 
been  intrusted  with  or  employed  to  sell  in  any  such 
market,  except  as  to  the  number  of  flounders,  plaice, 
dabbs,  mackrell,  maids,  herrings  and  pilchards,  which 
shall  be  brought  to  any  such  market  for  sale ;  and  if,  at 
any  time  of  the  morning  or  day  in  which  any  such  ac- 
count shall  have  been  so  placed  up,  and  before  the 
market  of  that  day  shall  be  ended  or  over,  any  other 
fish  of  the  species  or  sorls  herein-before  mentioned,  ex- 
cept as  before  excepted,  shall  be  brought  or  sent  to  any 
soch  market  as  aforesaid  to  be  sold,  the  person  who  shall 
b^  employed  or  intrusted  to  sell  the  same^  before  lie  pc 
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A,  T>.  1761.  she  shall  sell,  or  offer  or  expose  to  or  for  sale,  all  or  any 
of  such  other  fi>h,  shall  add  a  true  account  or  particular 
thereof  to  the  account  before  put  up,  if  he  or  she  had 
before  put  up  any  such  account,  and  if  not,  shall  put 
up  such  account  thereof  as  is  herein-before  directai ;  and 
the  party  or  parties  hereby  directed  to  put  up  such  ac- 
count and  accounts  as  aforesaid,  shall  take  care  that 
every  such  account  and  accounts  shall  continue  up, 
where  the  same  shall  have  been  first  placed,  until  all  the 
fish  specified  therein  shall  be  sold,  or  the  market  of  the 
day  shall  be  over  or  ended,  without  being  defaced  or 
obliterated  ;  upon  pain  that  every  one  >vho  shall  neglect 
to  put  up  any  such  account,  or  shall  not  continue  up 
such  account  as  hereby  is  directed,  during  the  time 
such  account  ought  to  continue  up,  and  shall  be  con- 
victed in  manner  herein-after  prescribed  of  any  such  of- 
fence, shall,  for  every  such  oflTence,  forfeit  and  pay  the 
sum  of  five  pounds,  to  be  levied,  recovered  and  applied 
in  the  manner  herein-after  mentioned ;  and  that  every 
person  who  shall  be  convicted  in  manner  herein-after 
directed,  of  wilfully  taking  down,  defacing,  obliterating 
or  altering,  or  causing  to  be  taken  down,  defaced,  oUi- 
terated  or  altered,  any  such  account  hereby  directed  to 
be  placed  up  as  aforesaid,  at  any  time  whilst  the  same, 
according  to  the  intent  of  this  act,  ought  to  continue 
up,  shall,  for  every  such  last-mentioned  oflTence,  forfeit 
and  pay  the  sum  of  forty  shillings,  to  be  levied, 
recovered  and  applied  in  manner  herein-after  men- 
tioned. 
No  fishsr-  XXI.  And  be  it  further  enacted  by  the  authority 
after' the  ar-  «^fi>rewtd,  That  no  fisherman,  mariner,  or  other  persoo, 
rival  of  his  ^ho  shall  be  employed  on  board  any  fishing-ship,  sloop, 
fishing,  may  smack,  vessel  or  boat,  shall,  after  her  arrival  from  fish- 
cast^way[  *"^'  wilfully  destroy,  or  throw  or  cast  away  any  fish, 
any  of  the  which  any  such  fishing-ship,  sloop,  smack,  vessel  or 
«sh,  &c.       jj^jj^j  gjjj^u  ^^^^  brought  from  sea^  or  caught  in  any 
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navigable  river^  that  is  not  unwholesome,  perished ,  orA.D.  ngl. 

anmarketable,  except  sprats,  which  shall  remain  unsold 

when  the  market,  to  which  the  same  shall  be  sent  for 

sale,  shall  be  ended  ;  and  if  any  such  fisherman,  mariner, 

or  other  person,  shall  offend  in  the  premisses,  and  be 

thereof  convicted  in  manner  herein-after  prescribed, 

evei5^  such  fisherman,  mariner,  or  other  person,  who 

shall  be  so  convicted,  shall  be  committed  to  the  house  of 

correction  of  the  county,  city  or  place  in  which  any 

such  offender  shall  be  convicted  or  apprehended,  there 

to  remain  and  to  be  kept  to  hard  labour  for  any  time  not 

exceeding  two  months  nor  less  than  one  week,  as  the 

justice  or  justices,  liefore  whom  any  such  offender  shall 

be  convicted,  shall  order. 

XXI I  •  And  be  it  also  enacted  by  the  authority  afore- Persons  ex-^ 

said,  That  from  and  after  the  passing  of  this  act,  all  ^^P J'fJ^"' 

and  every  the  person  and  persons  within  the  four  de- pressed  into 

the  kin<^s 
grees  or  descriptions  herein-afler  specified,  who  shall  be  servicer 

employed  in  the  fisheries  of  these  kingdoms,  shall  be 

freed  and  exempted  from  being  impressed  into  the  ser« 

vice  of  his  majesty,  his  heirs  or  successors,  other  than 

and  except  in  the  cases  herein-after  excepted  ;  that  is  to 

say,  first,  every  master  who  shall  have  the  care  or  cour 

duct  of  any  fishing-ship,  sloop,  smack,  vessel  or  boat, 

which  shall  be  employed  in  the  fishery  on  any  of  the  sea 

coasts  of  Great  Britain,  or  in  any  of  the  navigable  rivers 

within  Great  Britain,  and  who,  or  some  owner  of  which 

fishing-ship,  sloop,  smack,  vessel  or  boat,  shall  have,  or 

within  six  calendar  months  before  the  applying  for  any 

protection,  as  herein->after  is  allowed,  shall  hav^ had,  one 

or  more  apprentice  or  apprentices,  under  the  age  of 

sixteen  years  each,  bound  to  him,  or  to  any  such  owner 

as  aforesaid,  for  a  term  not  less  than  five  years,  and 

m 

which  apprentice  or  apprentices,  in  pursuance  of  such 
binding,  actually  shall  be,  or  have  been,  in  the  service  of 
such  roaster  or  owner,  in  the  business  of  a  fisherman : 
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A.  D.  1761.  secondly,  every  such  apprentice,  not  exceeding  the  nuni« 
bcr  of  four  apprentices  to  every  sucb  master  or  owner  as 
aforesaid  of  any  fishing-ship,  sloop,  smack  or  vessel,  of 
or  above  the  burthen  of  thirty  tuns,  and  not  exceeding 
tlie  number  of  two  apprentices  to  every  such  master  or 
owner  as  aforesaid,  of  any  fishing-ship,  sloop,  smack, 
vessel  or  boat,  under  the  said  burthen  of  thirty  tans, 
during  the  time  every  such  respective  apprentice  as 
aforesaid  shall  continue  as  an  apprentice  in  the  actual 
service  of  such  his  master  only,  or  of  his  representatives 
or  assigns,  in  the  business  of  a  fisherman,  and  in  no 
other  service,  and  until  the  respective  age  of  twenty 
years  of  every  such  apprentice  who  shall  so  long  con- 
tinue in  the  fishing-trade :  thirdly,  one  mariner,  besides 
the  master  and  his  apprentice  or  apprentices  as  aforesaid, 
who  shall  be  employed  to  navigate  or  fish  in  any  fish- 
ing-ship, sleop,  smack  or  vessel,  of  the  burthen  often 
tuns  or  upwards,  on  any  parts  of  the  sea  coasts  of  Great 
Britain,  during  the  time  such  mariner  shall  continue 
and  be  so  actually  and  truly  employed  in  the  said  fishing 
service  :  and,  fourthly,  any  landman  who  shall  enter  on 
board  any  such  fishing-ship,  sloop,  smack  or  vessel,  of 
the  burthen  of  ten  tuns  or  upwards,  and  be  actually  em- 
ployed in  navigating  or  fishing  therein  on  any  part  of 
/     the  sea  coasts  of  Great  Britain  for  and  during  the  space 
of  two  years,  to  be  computed  from  the  time  of  his  first 
going  to  sea,  employed  as  aforesaid  in  any  such  fish- 
ing-ship, sloop,  smack  or  vessel,  of  the  burthen  of  ten 
tuns  or^  upwards,  as  aforesaid,  and  to  the  end  of  any 
fishing- voyage  he  may  then  be  engaged  in,  and  if  he 
shall  continue  and  be  so  long  really  and  truly  employed 
in  such  service. 

XXIII.  And,  to  secure  to  the  several  persons  herein- 
before described  the  benefit  intended  for  them  respec- 
tively by  this  act,  and  to  punish  the  persons  who  shall 
act  contrary  to  the  true  intent  and  meaning  hereof,  be 
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it  further  enacted  by  the  authority  aforesaid,  That  on  A.  D.  I76i. 
an  affidavit  sworn  before  some  justice  or  justices  of  the 
peace,  making  out  that  the  person  or  persons  named 
and  described  in  such  affidavit  come,  or  is  or  are  -within 
some  or  one  of  the  descriptions  herein-before  specified, 
and  inserting  therein  the  tuimage  of  every  suph  fishing- 
ship,  sloop,  smack,  vessel  or  boat,  and  the  port  or 
place  to  which  she  belongs,  and  the  name  and  descrip- 
tion of  every  such  master,  and  the  age  of  every  such  ap- 
prentice, and  the  term  for  which  every  such  apprentice 
shall  be  bound,  and  the  date  of  his  indenture,  and  the 
name,  age  and  description  of  every  such  mariner  and 
landman  respectively,  and  the  time  of  every  such  land- 
man's first  going  to  sea,  being  ofiered  to  the  lord  high 
admiral  of  Great  Britain,  or  to  the  commi&i3ioner8  for  ex- 
ecuting the  office  of  lord  high  admiral  of  Great  Britain 
for  the  time  being,  or  any  three  or  more  of  them,  or  left 
at  the  office  of  admiralty^  the  said  lord  high  admiral,  or 
conunissioners  of  the  admiralty  for  the  time  being,  is  and 
are  hereby  directed  and  required,  with  all  convenient 
speed  after  every  such  affidavit  sliall  be  tendered  to  him 
or  them,  or  left  at  the  admiralty-office  (unless  he  or  they 
ahall  have  reasonable  cause  to  suspect  the  truth  of  any 
such  affidavit,  and  in  every  such  case  he  and  they  is 
and  are  hereby  directed  to  cause  enquiry  to  be  made  into 
the  truth  of  the  matters  contained  in  every  such  affi- 
davit), from  time  to  time  to  grant  a  separate  protection 
to  every  such  person  as  aforesaid  respectively,  during  the 
tim«  he  is  allowed  by  this  act  to  be  protected,  and  with- 
out any  fee  or  reward  to  be  paid  or  taken  for  the  same ; 
and  every  person  who  shall  be  impressed  contrary  to  the 
intent  of  this  act,  shall,  on  producing  the  protection 
which  shall  have  been  granted  to  him  in  pursuance  of 
this  act  to  the  commanding-officer,  who  shall  have  in 
bis  custody,  or  under  his  care,  any  such  impressed  per« 

[B  8] 
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A.  D  1761 .  son  as  aforesaid,  be  forthwith  discharged  and  ideasedby 

such  commanding*officer. 
If  any  tuch      XXIV.  And  be  it  further  enacted  bj  the  authoritj 
person  shall  aforesaid,  That  if,  during  the  continuance  of  any  pro* 
^•""P^^^tcction  which  shall  be  granted  under  thb  act,  any  per* 

vXCvuCj  flee* 

son  who  ahall  be  thereby  protected  shall  be  impreisedfD 
serve  his  majesty,  his  heirs  or  successors,  other  than  and 
except  in  the  case  of  an  actual  invasion  of  these  kisg- 
'  doms,  or  imminent  danger  thereof,  and  signified  bysome 
order  of  his  majesty  6r  his  heirs,  or  of  his  or  their  privy 
council,  to  the  lord  high  admiral,  or  to  the  commissioiiai 
for  executing  the  office  of  lord  high  admiral  of  Gnat 
Britain  for  the  time  being,  and  on  producing  the  pKV 
tectioh  which  shall  have  been  so  granted  to  him,  to  tke 
commanding-officer  of  the  paity  or  gang  who  shall  m* 
press  any  such  person  protected  as  afinesaid ;  or  if  of- 
fering to  produce  the  same  for  the  inspection  of  sadrtk 
commanding-officer,  any  such  commanding-officer  tbaB 
refuse  or  neglect  to  see  or  examine  such  proCectioD)  o^ 
shall  detain  the  same  protection  frmn  the  party  entitled 
thereto,  and  shall  not  forthwith  discharge  the  party  who 
shall  be  so  impressed ;  or  if  the  party  so  impressed  sltfO 
be  carried  on  board  any  ship  or  vessel  of  or  in  the  ser- 
vice of  his  majesty,  his  heirs  or  successors,  and  the  cap* 
tain,  or  any  officer  who  shall  have  the  comottiKl  on 
board  any  such  ship  or  vessel  of  or  in  the  service  of  te 
majesty,  his  heirs  or  successors,  shall  not,  oa  any  sucli 
protection  granted  as  aforesaid  being  produced  or  ten- 
dered to  him ;  or  if  such  protection  shall  have  heen 
taken  away  from  the  party  to  whom  it  was  so  granted) 
at  or  after  his  having  been  so  impressed,  then,  if  ontf 
affidavit  being  made  before  some  justice  or  justice** 
the  peace  that  such  protection  was  so  granted,  and  cof^ 
tinues  in  force,  and  was  taken  away  ftom  the pa^/^'^ 
whom  the  same  was  so  granted,  either  at  or  after  tk 
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time  he  was  impressed,  and  being  tendered  to  the  cap«  A.  D.  176 1. 
tain  or  officer  who  shall  have  the  command  on  board  anj 
such  ship  or  vessel  as  aforesaid,  such  captain,  or  officer 
having  the  command  as  aforesaid,  shall  not  forthwith      ^ 
discharge  the  party  who  shall  have  been  so  impressed 
and  brought  on  shipboard  as  aforesaid,  or  if  any  cap- 
tain, or  officer  having  command  as  aforesaid,  or  any  of 
the  crew  or  company  under  him,  shall  take  away  or  de- 
tain any  such  protection  granted  as  aforesaid ;  then  every  ^^  ^^^^^^^ 
person,  who  in  any  of  the  said  cases  shall  so  offend,  ex-  20I.  to  the 
cept  in  the  cases  herein-before  excepted,  shall  respec-P^""*^"**^^ 
lively  forfeit  and  pay  to  the  party  impressed,  if  not  an  being  an  ap- 
apprentice,  and  if  an  apprentice,  then  to  the  respective  P^^^l^^^pp^". 
master  of  every  such  apprentice,  the  sum  of  twenty  tice,  then  to 
pounds,  to  be  recovered  and  levied  in  like  manner  as 
other  forfeitures  incurred  by  this  act  are  herein-after 
directed  to  be  recovered  and  levied. 

XXV.  And  be  it  further  enacted  by  the  authority  The  matter, 
aforesaid,  That  if  any  master  or  owner  of  any  such  fish-^g^j^^_^"][. 
ing-ship,  sloop,  smack,  vessel  or  boat,  shall  knowingly  sel,  kaow- 
harbour,  entertain  or  employ,  in  any  such  fishing-ship,  |JJ}[jrj„g*'^^, 
sloop,  smack,  vessel  orboat^  any  seaman  or  landman  *<*«**^^^«*'» 
who  shall  have  deserted  from  his  majesty's  service,  every 

such  master  or  owner  as  aforesaid,  on  being  convicted  of 
any  such  offence  in  manner  herein-afler  mentioned,  shall^ 
for  every  such  offisncc,  forfeit  and  pay  the  sum  of  twenty 
pounds,  to  be  levied,  recovered  and  applied  in  manner 
herein-afler  specified. 

XXVI.  And  be  it  further  enacted  by  the  authority  justices *arc 
aforesaid.  That  aU  justices  of  the  peace  within  their  r©- J^K^w  ^nd 
spective  jurisdictions  shall  hear  and  determine  all  of- deteraiine 
fences  committed  against  the  true  intent  of  this  act ;  and^^^*^*^' 
that  all  pecuniary  penalties  and  forfeitures  inflicted  and  against  this 
made  payable  by  thb  act,  whereof  the  time  for  payment 

is  not  herein-before  directed^   shall   be  paid    within 
tw  enty-four  hours  ailer  the  conyiction  of  the  offender^ 
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A.  D.  1761.  either  by  his  or  her  confession,  or  by  (he  oath  of  one  or 
more  credible  \?itness  or  witnesses ;  which  oath  every 
justice,  within  his  respective  jurisdiction  is  hereby  aa- 
^    thorised  and  required  to  administer ;  and  that  any  jus- 
tice or  justices  with  in  his  or  their  respective  jurisdiction 
may  issue  a'  warrant  under  his  hand  and  seal,  or  their 
hands  and  seals  respectively,  directed  to  any  peace-of- 
ficer within  their  respective  jurisdiction,  to  levy  tli« 
same  by  distress  of  the  goods  and  chattels  of  the  respec- 
tive person  and  persons  who  shall  be  so  convicted,  and 
which  shall  be  found  within  the  jurisdiction  of  any  such 
justice  or  justices;  and  if  within  five  days  from  any 
such  distress  being  taken,  the  monry  forfeited  shall  not 
be  paid,  toj^ether  with  the  costs  of  such  distress,  (be 
goods  so  distrained  shall  be  appraised  and  sold,  render- 
ing the  overplus,  if  any,  after  deducting  the  penalty  or 
forfeiture,  and  the  costs  and  charges  of  the  distress  and 
sale,  to  the  owner  or  owners  thereof;   which  charges 
shall  be  ascertained  by  some  justice  or  justices  of  the 
county,  city,  riding,  division  or  place  in  which  (he 
offender  or  offenders  shall  have  been  convicted;  and  if 
sufficient  distress  cannot  at  any  time  be  found,  whereby 
the  money  which  shall  l)e  forfeited  by  an  ofll*nder  or  of- 
fenders against  this  act  (other  than  the  driverof  any  fish- 
carriage  as  aforesaid)  can  be  levied  on  his,  her  or  their 
goods  and  chattels,  then  and  in  every  such  case,  on 
proof  thereof  upon  oath  before  some  justice  or  justices 
within  whose  respective  jurisdiction  any  such  offender 
or  offenders  shall  reside  or  be,  such  justice  or  justices 
shall,  on  the  application  of  any  prosecutor  or  prose- 
.    cutors  of  any  such  offender  or  offenders,  issue  a  warrant 
under  the  hand  and  seal,  or  hands  and  seals,  of  any  such 
justice  or  justices,  directed  to  some  peace-ofllicer  or  of- 
ficers, to  apprehend  any  such  offender  or  offenders,  if 
he,  she  or  they  can  be  found,  and  to  convey  and  conwni* 
every  such  offender  and  offenders  to  the  house  of  correc- 
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tion  of  the  county,  cdy  or  place  where  anjr  such  of-  a.  D.  1761. 
fender  or  offenders  shall  be  found  and  apprehended, 
there  to  remain  and  be  kept  to  hard  labour  for  any  time 
not  exceeding  two  months,  as  any  such  justice  or  jus- 
tices shall  order,  unless  the  money  which  shall  be  for* 
felted  by  such  offender  or  offenders  shall  be  sooner 
paid. 

XXVII.  Provided  always,  and  it  is  hereby  enacted,  Prosecutions 
That  no  person  shall  suffer  any  punishment  for  any  of-jQ^Qths. 
fence  committed  against  this  acf ,  unless  the  prosecution 

for  the  same  be  commenced  within  three  calendar 
jnonths  after  such  offence  committed ;  and  jlhat  where 
any  person  shall  suffer  imprisonment  pursuant  to  this 
act,  for  any  offence  contrary  thereto,  in  default  of  pay- 
ment of  any  penalty  hereby  imposed,  such  person  shall 
nfot  be  liable  afterwards  to  pay  such  penalty. 

XXVI II.  Provided  always,  and' be  it  enacted  by  the  Parties  ton- 
authority  aforesaid,  That  if  any  person  who  shall  con-^^|^'J.^fj_^' 
tract  for  fish  contrary  to  the  intent  of  this  act  shall,  be-trary,  &c. 
fore  information  shall  be  made  against  him  for  having  sogrstinforma- 
contracted  for  the  same,  inform  against  any  other  party  *^i<^"  against, 
who  shall  have  entered  into  any  sucli  contract,  and  thcvicting 
party  or  parties  who  shall  be  so  informed  against  shall ^^**^'^'.'^" 
afterwards,  on  any  such  information,  be  duly  convicted&c. 

of  any  such  offence  in  manner  herein  prescribed,  then 
and  in  every  such  case  the  person  who  shall  have  so 
informed  against  and  prosecuted  to  conviction  any  such 
other  person  as  aforesaid  shall  be  acquitted  and  released 
from'  all  penalty  and  forfeiture  which  the  party  so  in- 
forming h^d  incurred  by  having  entered  into,  or  been  a 
party  to,  any  sueh  contract,  and  shall  be  intitled  to  and 
have  one  moiety  of  the  penalty  which  shall  be  forfeited 
by  reason  of  the  conviction  of  the  party  informed 
against. 

XXIX.  And  be  it  furtlier  enacted  by  the  authority  Evidences 
irforesaid,  That  if  it  shall  be  made  out  by  the  oath  of  any  rooned^  and " 
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A.  D.  1761.  credible  person  or  persons,  to  the  satisfaction  of  any  jua- 
examrnedontica  or  justices  of  the  peace,  that  aoj  one,  within  the 
^   '    ^      jurisdiction  of  any  such  justice  or  justices,  is  likelj  to 
give  or  offer  material  evidence  on  behalf  of  the  prose* 
cutor  of  any  offender  or  offenders  against  the  true  intent 
and  meaning  of  this  act,  or  on  behalf  of  the  person  or 
persons  accused,  and  will  not  voluntarily  appear  before 
such  justice  or  justices,  and  be  examined,  and  give  his, 
her  or  their  evidence  concerning  the  premisses,  every 
such  justice  or  justices  is  and  are  hereby  authorised  and 
required  to  issue  his  or  their  summons  to  convene  evety 
such  witness  and  witnesses  before  any  such  justice  or 
" '"         justices,  at  such  seasonable  time  as  in  such  summons 
shall  be  fixed ;   and  if  any  person  so  summoned  shall 
neglect  or  refuse  to  appear  at  the  time  by  such  summons 
appointed,  and  no  just  cause  shall  be  offered  for  such 
neglect  or  refusal,  then,  after  proof  by  oath  of  such  sum- 
mons having  been  duly  served  upon  the  party  or  parties 
so  summoned,  every  such  justice  and  justices  is  and  ate 
hereby  authorised  and  required  to  issue  his  or  their  war- 
rant  under  his  hand  and  seal,  or  their  hands  and  seals,  to 
bring  every  such  witness  or  witnesses  before  any  such 
justice  or  justices  ;  and,  on  the  appearance  of  any  such 
witness  or  witnesses  before  any  such  justice  or  justices, 
every  such  justice  or  justices  is  and  are  hereby  autho* 
rised  and  impowered  to  examine,  upon  oath,  every  such 
witness ;  and  if  any  such  witness  on  his  or  her  appear- 
ance, or  on  being  brought  before  such  justice  or  justices, 
shall  refuse  to  be  examined,  on  oath,  concerning  the  pre* 
misses,  without  offering  any  just  cause  for  such  refusal, 
any  such  justice  or  justices,  within  the  limits  of  his  or 
their  jurisdiction,  may,  by  warrant  under  his  hand  and 
seal,  or  their  hands  and  seals,  commit  any  person  or  per- 
sons so  refusing  to  be  examined  to  the  public  prison  of 
the  county,  riding,  division,  city,  liberty  or  place  in 
which  the  person  or  persons  so  refusing  to  be  examined 
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shall  hCy  there  to  remain  for  any  time  not  exceeding  four-  A.  D.  1761. 
teen  dajs  nor  less  than  three  days,  as  any  such  justiceor 
justices  shall  direct, 

XXX.  And  be  it  also  enacted  by  the  authority  afore- Offenders 
said)  That  in  case  any  person,  against  whom  a  warrant^J''j*P-"|-^" 
shall  be  issued  by  any  justice  or  justices  of  the  peace  for  tion, 
any  offence  against  this  act,  shall  go  into,  reside  or  be 
in  any  other  county,  riding,  division,  city,  liberty,  town 
or  place,  out  of  the  jurisdiction  of  the  justice  or  justices 
i?ho  shall  haye  granted  any  such  warrant  or  warrants  as 
aforesaid,  it  shall  and  may  be  lawful  for  any  justice  or  the  justice 
justices  of  the  peace  of  the  county,  riding,  division,  city,  ^^^  ^^®   , 
liberty,  town  or  place  into  which  such  offender  or  ot«  he  shall 
fenders  against  this  act  shall  go  or  be,  to  indorse  his  or^^y^^^*^ 
their  name  or  names  on  such  warmnt  (proof  being  first  warranty  &c, 
made  on  oath  of  such  warrant  having  been  signed  by 
such  other  justice  or  justices),  and  every  warrant  so  in- 
dorsed shall  be  sufficient  authority  to  all  persons  to  ex- 
ecute such  warrant  in  such  other  county,  riding,  divi- 
sion, city,  liberty,  town  or  place  out  of  the  jurisdiction 
of  the  justice  or  justices  who  first  granted  such  warrant ; 
and  every  such  justice  and  justices  respectively,  as  th« 
case  shall  happen,  after  indorsing  any  such  warrant  as 
aforesaid,  may,  on  the  offender  or  offenders  therein 
named  b^ing  apprehended  and  brought  before  any  such 
justice  or  justices  within  his  or  their  respective  jurisdic- 
tions, hear  and  determine  the  matter  of  the  complaint 
contained  in  every  such  warrant,  in  the  same  manner  as 
if  such  complaint  had  originally  arose  within  the  juris- 
diction of  such  justice  or  justices  who  shall  have  so 
backed  any  such  warrant ;  or  may  direct  the  offender  or 
offenders  to  be  carried  before  a  justice  or  justieeii  withiii 
whose  jurisdiction  the  offence  was  conunitted,  there  io 
be  dealt  with  according  to  law. 

XXXI.  And  be  it  further  enacted  by  the  authority  Mojcty  of 
aforesaid)  That  one  moiety  of  all  money  which  shall  beQot  oilier- 
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A.  D.  1761.  forfeited  for  any  oiTeace  ^vhich  shall    be  committed 
wise  appro-   against  this  act  (and  not  herein  otherwise  appropriated) 
SilTwosf^  '^^ shall,  when  recovered,  go  and  be  i^aid  to  the  pecson  or 
cutor,  the     per8(His  who  shall  prosecute  to  conviction  any  such  of- 
Greenwich    fender  or  offenders,  and  the  other  nioiety  thereof  shall 
hospital.       gQ  and  be  paid  to  the  treasurer  of  Greenwich  hospital 
for  the  time  being,  for  the  benefit  of  the  same  hos« 
pital. 
Appeal  to  the     XXXII.  Provided  also,  and  be'it  further  enacted, 
SSlioD t**^^*^  That  it  shall  be  lawful  for  any  person  or  persons  who 
shall  thmk  him,  her  or  themselves  aggrieved  by  any 
order  or  determination  of  any  justice  or  justices  of  the 
peace,  upon  account  of  any  ofience  t:ommitted,  or  sup- 
posed to  be  committed,  against  this  act,  to  appeal  to  the 
general  or  quarter  session  of  the  peace  which  shaU  be 
held  for  the  county,   city,  riding,  division  or  place 
•  where  any  such  ofience  shall  have  been  committed,  next 

after  the  conviction  of  any  offender  or  offenders  for  any 
offence  committed  against  this  act ;  the  person  or  per* 
tons  so  appealing  first  giving  security  in  double  the  sum 
forfeited,  before  such  justice  or  justices,  to  prosecute 
such  appeal  with  effect,  and  to  abide  by  the  order  or 
orders  which  shall  be  made  on  such  appeal,  and  giving 
eight  days  notice  in  writing  of  hb,  her  or  their  intention 
to  appeal,  to  the  party  or  parties  on  whose  prosecution 
any  si^ch  conviction  shall  he  made,  if  there  shall  be  so 
many  days  within  the  time  of  such  conviction  and  such 
general  or  quarter  session ;  and,  if  not,  then  the  party  or 
parties  who  shall  deem  him,  her  or  themselves  ag- 
grieved by  any  such  conviction,  shall  and  may  be  at 
liberty  to  appeal  to  the  next  general  or  quarter  session 
but  one  which  shall  be  held  next  after  any  such  convic- 
tion for  the  county,  city  or  place  where  any  such  con* 
viction  shall  be  made ;  and  the  justices  in  their  said 
general  or  quarter  session  are  hereby  authorised  and  re- 
quired to  hear  and  determine  the  matter  of  every  such 
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ippeal^  and  to  make  such  order  therein,  and  to  award  A.  D.  ireu 
(uch  costs,  as  to  them  shall  appear  just,  and  to  cause  to 
t)e  levied,  under  the  order  of  any  such  session,  the  costs 
which  shall  be  awarded,  together  with  such  money  as 
any  such  court  of  session,  on  the  hearing  of  any  such 
appeal,  shall  adjudge  to  be  forfeited,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  or  persons 
who  shall  refuse  to  pay  such  costs  and  money  forfeited ; 
and  if  sufficient  goods  or  chattels  of  any  such  offender 
or  offenders  cannot  be  met  with  to  satisfy  such  costs  and 
money  forfeited,  then  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  or  persons  who  shall  have  be- 
come surety  or  sureties  as  aforesaid  for  the  party  or  par- 
ties who  shall  have  so  appealed. 

XXXIII.  Provided  likewise,  and  be  it  also  enacted, 
That  no  order  or  proceedings  to  be  made  or  had  by  or  No  proceed- 
before  any  justice  of  the  peace  in  relation  to  the  pre-fofwa^of 
misses  shall  be  quashed  or  vacated  for  want  of  form  form;  or  re- 
only;  and^that  the  order  which  shall  be  madein  thecertiorari^ 
premisses  by  the  justices  at  their  general  or  quarter^^* 
session  of  the  peace  as  aforesaid  shall  be  final ;    and 
that  no  proceedings  of  any  such  justice  or  justices  out 
of  session,  or  in  their  said  general  or  quarter  session, 
in  pursuance  of  this  act,  shall  be  removeable  by  cer« 
tiorari,  letters  of  advocation  or  of  suspension,  or  other* 
vise. 

XXXIV.  And  be  it  enacted  by  the  authority  afore*  Limitation  of 
«aid,  That  if  any  action  or  suit  shall  be  brought  or^^'"' 
commencod  against  any  person  or  persons  for  any  thing 
which  shall  be  done  in  pursuance  of  this  act,  every  such 
action  or  suit  shall  be  brought  and  commenced  within 
the  space  of  six  calendar  months  next  after  any  such 
cause  of  action  shall  have  accrued,  and  not  afterwards ; 
and  shall  be  brought,  laid  and  tried  in  the  county,  city 
or  place  in  which  the^ause  of  action  shall  have  arisen, 
and  not  elsewhere  ;  and  that  the  defendant  and  defend- 
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A.  D.  1761.  ants  iQ  every  such  acticm  and  suit  may  plead  the  geoeiml 
General  "  issue,  and  give  this  act  and  the  special  matter  in  evidence, 
isiue.  ^^  ^^^  ^^  ^  Y^  y^  thereupon,  and  that  the  same 


done  in  pursuance  and  by  the  authority  of  this  act ;  and 
if  tl\e  same  shall  appear  to  have  been  so  done,  or  if  any 
such  action  or  suit  shidl  not  be  commenced  within  the 
time  before  limited,  or  shall  be  laid  or  brought  in  any 
other  county,  city  or  place  than  where  the  cause  of 
action  shall  have  arisen,  then  and  in  any  of  such  cases 
the  jury  shall  find  a  verdict  for  the  defendant  or  de- 
fendants ;  and  upon  such  verdict,  or  if  the  plaintiff  or 
plaintiffs  in  any  such  action  or  suit  shaU  become  non- 
suit, or  discontinue  his,  her  or  their  action,  after  the 
defendant  or  defendants  therein  shall  have  appeared,  or 
if,  on  any  demurrer,  judgment  shall  be  given  for  the  de- 
fendant or  defendants,  then  and  in  any  of  the  said 
cases  every  such  defendant  or  defendants  shall  have  and 

Treble  costs,  recover  treble  costs,  and  shall  be  intitled  to  pursue  and 
take  such  remedy  for  recovering  the  same,  as  any  de- 
fendant or  defendants  hath  or  have  to  recover  bis  or  their 
costs  in  other  cases  by  law. 

Provilions        XXXV.  And  be  it  further  enacted  by  the  authoritjr 

extended  to  . ,    «,,        »    ,  .  .  •  •    .       , 

iKe  parish  aforesaid,  That  all  the  provisions  and  regulations heiein- 
Ma**^^Bo  ^^'^^  contained  and  enacted,  with  respect  to  the 
In  Middlesex,  place  within  the  weekly  bilk  of  mortality,  touching  the 
sale  of  buying  of  fish,  and  all  penalties  for  the  non- 
observance  thereof,  shall  extend,  and  be  ccmstrued  to 
extend,  to  the  parish  of  Saint  Mary  le  Bone  in  the  said 
county  of  Middlesex,  and  shall  in  like  manner,  to  all 
intents  and  purposes,  take  place  and  be  in  force  with  re* 
spect  to  the  said  parish  of  Saint  Mary  le  Bone. 

piauses  XXXVI.  Provided  further,   and  it  is  hereby  also 

Against  con-  '  "^ 

tracts,  nut  to  enacted  and  declared  hy  the  authority  aforesaid,  That 

thoseniade  "^^*"S  *"  ^^^  ^^^  contained  shaU extend,  or  be  con- 
with  regard  :Strued  to  extend,  to  make  void  any  contract  already 
^hed  tish,     i>^^>  or  to  prevent  any  contract  from  being  made,  after 
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the  said  first  day  of  May,  ooe  thooBand  seven  hundred  A.  D.  i7fli. 

and  sixty-two,  by  or  with  any  person  or  persons,  in  re*  oysters,  carp, 

gard  to  salt  or  dried  fish,  oysters,  carp,  or  tench^  or  any 

of  them. 

XXXVII.  Provided  always,  and  it  is  hereby  furtherNo  infoima- 

enacted  and  declared  by  the  authority  aforesaid,  Thatf^^  l^iag 

no  justice  or  justices  of  the  peace  shall  receive  any  in-concerned  in 
-  .  .  -  JUiy  contract, 

formation  against  any  person  or  persons,  by  reason  of&c.  but  the 

being  a  party  to  or  concerned  in  any  contract  for  buy-P^^^^^  ^^^^ 
ing  up  fish  to  be  sold  again  contrary  to  the  intent  of  thbable  only  in 
act ;  but  that  all  money  which  shall  be  payable  or  f^^^- courts  at** 
feited  by  reason  of  any  snch  contract  being  made  orWestminster, 
entered  into,  shall  be  recoverable  only,  together  with  ^* 
double  costs  of  suit,  by  the  person  who  shall  inform  and 
sue  for  the  same  in  one  of  his  majesty's  courts  of  record 
at  Westminster,  wherein  no  essoin,  wager  of  law  or 
protection  shall  be  allowed ;    and  one  moiety  of  the 
money  so  forfeited  shall  when  recovered  go  and  be  paid 
to  the  treasurer  of  Greenwich  hospital  for  the  time  being, 
for  the  benefit  of  the  same  hospital,  and  the  other  moiety 
thereof  to  the  person  or  persons  who  shall  inform  for  and 
recover  the  same. 


9  GEO.  3.  c.  19.  A.  D.  1761. 

AN  ACT  FOR  THE  BETTER   PRESERVATION    OF  GAME  IN 
THAT  PART  OF  GREAT  BRITAIN  CALLED  ENGLAND. 

^  For  the  better  preservation  of  the  game  in  this  king-No  person 

*  dom,  may  it  please  your  most  excellent  majesty,  that^^^j^^yp'jjpj. 

*  it  may  be  enacted ;'  and  be  it  enacted  by  the  king'sridge  be- 

tween  12 
BMwt  excellent  majesty,  by  and  with  the  advice  and  con-peb.  and 

sent  of  the  lords  spiritual  and  temporal,  and  commons ^.^P^-^^ 

'^  t  '  plieasant 

in  this  present  parliament  assembled,  and  by  the  autho- between 

tity  of  the  same,  That  no  person  or  persons,  after  the^  Feb.  and 


604  APPENDIX. 

r 

A.  D.  1761,  first  day  of  June^  one  thousand  seven  hundred  and  sixty- 
*^^  ^  J:^^':  ^"^two,  shall,  upon  any  pretence  whatsoever,  take,  kiU, 
between  1  destroy,  carry,  sell,  buy,  or  have  in  bis,  her  or  their 
Att'lr^or  ^  possession  or  use  any  partridge,  between  the  twelfth 
grouse  be-  day  of  February  and  the  first  day  of  September,  in  any 
aml95  July.'y^^^'  ^^  '^'^y  pheasant,  between  the  first  day  of  Ff- 
Rcpealed  as  bruary  and  the  first  day  of  October,  in  any  year ;  or  any 

to  black  and  heath-fowL  commonly  called  black  ^me,  between  the 

red  zanie,  by  7  ^  o        j 

13  Geo.  3.     first  day  of  January  and  the  twentieth  day  of  A  aghast,  in 
c  55.  §  13,    mjy  ygjyj. .  ^j.  jmy  grouse,  commonly  called  red  game, 

between  the  first  day  of  December  and  the  twenty-fifth 
of  July,  in  any  year. 

IL  Provided  always.  That  nothing  in  this  act  shall 
extend  to  any  pheasant  which  shall  be  taken  in  the  sea* 
son  allowed  by  this  act,  and  kept  in  any  mew  or  breed- 
ing-plaCe. 

III.  Provided  also.  That  nothing  in  this  act  contain- 
ed shall  extend,  or  be  construed  to  extend,  to  that  part 
of  Great  Britain  called  Scotland. 
Persons  of-        IV.  And  be  it  further  enacted  by  the  authority  afbit- 
feit  5l"  per'^'  ^^^>  T^hat  if  any  person  or  persons  shall  transgress  this 
bird.  act  in  any  of  the  aforesaid  cases,  and  shall  be  lawfully 

convicted  thereof  by  the  oath  of  one  or  more  credible 
witness  or  witnesses,  every  such  person  shall,  for  every 
partridge,  pheasant,   heath-fowl  or  grouse,  so  takeo, 
killed,  destroyed,  carried,  sold,  bought  or  found  in  his, 
her  or  their  possession  or  use,  contrary  to  the  true  intent 
and  meaning  of  this  act,  forfeit  and  pay  the  sum  of  five 
pounds  to  the  person  or  persons  who  shall  inform  or  sue 
for  the  same  :  and  it  shall  and  may  be  lawful  to  and  for 
any  pei-son  or  persons  to  sue  and  prosecute  for  and  re- 
cover the  said  penalty  of  five  pounds,  with  full  costs  of 
suit,  by  action  of  debt,  bill,  plaint,  or  information,  in 
any  of  bis  majesty's  courts  of  record  at  Westminster; 
and  in  such  action  or  suit,  no  essoin,  wager  of  law,  or 
more  than  one  imparlance,  shall  be  al(pwed. 
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^  V.  And  whereas  by  an  act  passed  in  the  eighth  year  A>  D.  i7Ci. 
of  the  reign  of  his  late  majesty  King  Gfeorge  the  First, 
intituled,  "  an  act  for  the  better  recovery  of  the  pe«8Ceo.l.c.  19, 
nalties  inflicted  upon  persons  viho  destroy  the  game  ;'* 
it  was  enacted,  that  wheresoever  any  person  shall, 
for  any  offence  to  be  hereafter  committed  against  any 
law  now  in  being  for  the  better  preservation  of  the 
game,  be  liable  or  subject  to  any  pecuniary  penalty  or 
sum  of  money,  upon  conviction  before  any  justice  or 
justices  of  the  peace,  it  shall  and  may  be  lawful  for 
any  other  person  whatsoever  either  to  proceed  to  re- 
cover the  said  penalty,  by  information  and  convic- 
tion, before  a  justice  or  justices  of  the  peace,  in  such 
manner  as  in  such  law  contained,  or  to  sue  for  the 
same  by  action  of  debt,  or  on  the  case,  bill,  plaint,  or 
information,  in  any  of  his  majesty's  courts  of  record : 
and  whereas  a  moiety  or  portion  of  the  said  pecuniary 
penalty  is,  by  several  acts  of  parliament,  directed  to 
be  applied  to  and  for  the  use  of  the  poor  of  the  pa- 
rish wherein  such  offence  shall  be  conunittcd,  by  rea- 
son whereof  inhabitants  of  the  said  parish  have  been 
disallowed  to  give  evidence  touching  such  offences  : 
and  whereas  suits  by  action  of  debt,  or  on  the  case, 
bill,  plamt,  or   information,  are  often  attended  with 
great  costs  and  charges  to  the  prosecutor,  by  means 
whereof  the  end  or  intentions  of  the  said  act  have  been 
in  a  great  measure  frustrated  ;  for  remedy  whereof,' 
be  it  enacted  by  the  authority  aforesaid,  That  from  and  Pecuniary 
afler  the  passing  of  this  act  it  shall  and  may  be  'awful  Jj^J?^{J^^^ 
for  any  person  whatsoever  to  sue  for  and  recover  theact  may  be 
vfhole  of  such  penalty  for  his  own  use,  by  action  of  debt,*"j^  use  of 
or  on  the  case,  bill,  plaint,  or  information,  in  any  of  hisprosecutor^ 
niajesty^s  courts  of  record  at  Westminster,  wherein  no 
no  essoin,  wager  of  law,  or  more  than  one  imparlance, 
shall  be  allowed  ;  and  wherein  the  plaintiff,  if  he  reco- 
ers,  shall  have  his  double  costs.;  and  that  no  part  of 
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A.  D.  1761.  tfae  said  penalty,  recovered  in  any  guch  suit  or  action, 

"""""""""^  shall  be  paid  or  applied  to  or  for  the  use  of  the  poor  of 

the  parish  nvherein  such  offence  shall  be  committed ;  any 

law  or  usage  to  the  contrary  notwithstanding. 

Pmecutiun       Vh  Provided  always,  and  be  it  enacted,  That  no 

momht!^     such  action,  suit,  bill,  plaint,  or  information,  shall  he 

brought  or  exhibited  but  within  the  space  of  six  montb 

next  after  the  matter  or  thing  done,  for  which  the  same 

shall  be  commenced  or  exhibited  as  aforesaid. 


2  GEO.  3.  c.  99.  A.  D.  176L 

AM  ACT  TO  AMEND  SO   MUCH  OP   AN  ACT  MADE  IK  THE 
FIRST  YEAR  OF   THE   REIGN    OP    KING    JAMES   TRC 
FIRST,  INTITULED,  <  AN  ACT  FOR  TUB  BETTER  EXI« 
CUTION  OF  THE  INTENT  AND  MEANING   OF  FORMES 
STATUTES  MADE   AGAINST  SHOOTING   IN    GUNS,   AND 
FOR   THE   PRESERVATION   OF  THE   GAME   OP  PH£A« 
SANTS    AND    PARTRIDGES,    AND    AGAINST    THE   DC- 
STROTING     OF     HARES      WITH      HAR£«PIPE8,      AXO 
TRACING    HARES    IN     THE   SNOW;'    AS   RELATES  TO 
THE  PRESERVATION  OF  HOUSE-DOVES  AND  PIGEOVS, 
BY    MAKING    THE     MANNER    OF    CONVICTING    SUCH 
PERSON   OR   PERSONS   AS  SHALL    OFFEND     THEREIF 
MORE  EASY  AND  EXPEDITIOUS. 

lj«0.1.c.27.  '  Whereas  by  an  act  made  in  the  first  year  of  tk 
'  reign  of  his  majesty  King  James  the  First,  intituled, 
'^  an  act  for  the  better  execution  of  the  intent  and  mean- 
^  ing  of  former  statutes  made  against  shooting  in 
^  guns,  and  for  the  preservation  of  the  game  of  phea* 
'  sants  and  partridges,  and  against  the  destroying  of 
*  hares  with  hare-pipes,  and  tracing  hares  in  the  snow,'* 
'  it  is  amongst  other  things  therein  enacted,  that  all  and 
'  every  person  and  persons  who  shall  kill  or  destroy  any 
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hobse^ove  or  pieeon,  «iid  dull  be  tfacrec^eonricted  A  .D.  i76i. 
by  the  confessioo  of  the  paitji  or  bj  the  testimony  of 
two  sufficient  witnesses  upon  oath,  i^fore  two  or  more 
jastices  of  the  peace,  of  the  county,  city,  or  town  cor-* 
pwnte,  -wherein  the  offence  shall  be  comniitted,  or  the 
parties  apprehended,  such  justices  shall  commit  ereiy 
such  offender  #o  apprehended,  to  the  common  gaol  of 
the  said  county,  city,  or  town  corporate,  where  the  of* 
fence  shall  be  committed,  or  tlie  party  apprehended, 
there  to  remaui  for  three  Months  without  bail  or  maiB* 
priae,  unless  that  the  said  offisiider  do  or  dull  fisrtli- 
with  upon  the  said  conviction  pay,  or  cause  to  be 
paid,  to  tlie  churchwaideps  of  the  said  paiiah  whene 
the  said  offence  ahall  be  committed,  or  the  party  ap- 
pKhended,  to  the  use  of  the  poor  of  the  said  parish, 
the  sum  of  twenty  shlMittga  for  every  konse^dove  or 
pigeon  which  every  such  person  or  persons,  so  offend* 
iflg  and  coKfided  as  aforesaid^  shall  taJsie,  kUl,  or  wil- 
lingly dedtrej,  contrary  to  the  true  purport  and  roea^- 
bg  of  that  act ;  or  after  one  month  after  his  commit- 
ment, together  with  two  snfBcient  sureties,  become 
bound  by  recognieaMe  in  the  sum  of  twenty  pounds 
a-p^ce,  to  the  Iting^s  majesty's  use,  his  heirs  and  suc- 
cessors, wilfli  condition  that  be  the  said  party  so  of- 
fending shall  not  at  aiiy  time  thereafter  shoot  at,  kill, 
iake  or  destroy,  atny  houee^dovc  or  pigeon,  by  any 
sacjh  means  as  in  Cbe  said  act  aae  mentioned  ;  which 
^id  i^edognisanoe  shall  be  taken  by  any  two  or  more 
justices  df  the  peace,  of  the  said  county,  city,  or  town- 
eorporate,  where  Che  offender  shall  be  so  imprisoned  as 
aforesaid,  and  shall  be  returned  to  the  then  next  quar- 
ior  sessions,  and  there  to  remain  of  record  as  other  Be« 
cegmeanoes  taken  for  the  peace,  as  by  the  <aid  in  par^ 
leeited  act,  relation  for  greater  certainty  being  th«in- 
tmto  imdi  may  more  fully  appear :  and  whereaa  the 
minhbd  «(f  4M>ftviofiag  offimders  against  the  aboyte^re- 
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A.  D.  17C1.  ^  cited  act  hath  hitherto  been  found  in  a  great  d^jrae 

<  ineffectual  to  answer  the  good  intentions  of  the  said 

<  act ;  therefore,  for  more  speedy  convicting  and  pu- 

<  nishing  persons  who  shall  be  guilty  of  the  said  mi»> 

<  chicvous  practice  of  wilfully  killing  or  destroying 

<  house-doyes  or  pigeons  belonging  to  other  persons,  may 
^  it  please  your  majesty,  that  it  may  be  enacted ;'  and 
be  it  enacted  by  the  king's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  s^ritnal 
and  temporal,  and  commons,  in  this  present  parliament 

Any  person  assembled,  and  by  the  authority  of  Hie  same,  That  aflac 
wiifuUy  ^®  twenty-fourth  day  of  June,  one  thousand  seven  bun- 
shoot  at,  or  cired  and  sixty-two,  if  any  person  or  persons  shall  sbost 
huuse-doves  at,  with  an  intent  to  kill,  or  shall,  by  any  means  wkat- 
or  pigeon*     ^y^^  kill  or  take,  with  a  wilful  intent  to  destroy,  any 

hf longing  to  '  '  ^7      ^ 

other  per-  house*dove  or  pigeon,  and  shall  be  thereof  convicled  by 
forfcit*oncon-^'*®  confession  of  the  party  oflending,  or  the  oath  of  one 
viction,  20s.  or  more  credible  witness  or  witnesses,  before  one  or  mois 
•utor^  £c!^^  justice  or  justices  of  the  peace  of  the  county,  citj,  toim 
corporate,  division,  riding  or  place  (which  oath  such  jus- 
tice or  justices  are  hereby  authorized  to  administer)  wheic- 
in  any  such  offence  or  offences  shall  be  committed,  orthe 
party  or  parties  ofiending  shall  be  apprehended,  eveiy 
person  so  offending,  and  who  shall  be  convicted  as  afeie- 
said  of  any  such  oflfence,  shall,  for  every  such  offisioe, 
forfeit  and  pay  the  8um  of  twenty  shillings  to  the  fo^ 
son  or  persons  who  shall  inform  against,  and  prosecute  to 
conviction,  any  such  offender  or  offenders ;  and  in  case 
the  money  so  forfeited  shall  not  be  forthwith  paid  «ii 
every  such  conviction,  it  shall  and  may  be  lawful  fiir 
such  justice  or  justices  to  commit  any  such  offender 
or  offenders,  who  shall  be  so  convicted  as  aforesaid,  to 
■  the  common  gaol  of  the  county,  or  the  house  of  correc- 
tion in  the  division  or  place  where  the  party  is  convicted 
or  apprehended,  there  to  remain  and  be  kept  to  haid  la- 
bour for  any  time  not  exceeding  three  calendar  montlis 
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lor  less  than  one  calendar  month,  as  any  such  justice  or  a.  D.  1761. 
ustices  shall  order,  unless  the  money  forfeited  shall  be 
ooner  paid. 

IL  Provided  always,  and  it  is  hereby  also  enacted, Owners  of 
tliat  nothing  in  this  act  contained  shall  be  construed, ^J^^^p^. 
teemed  or  taken  to  hinder  any  owner  of  a  dove-cote, 
ligeon-house,  pigeon-chamber  or  any  other  place  built 
ip  or  erected,  or  to  be  built  up  or  erected,  for  the  pre- 
ervation  or  breeding  of  pigeons,  from  taking,  killing 
IT  destroying,  by  himself,  or»any  other  person  by  him 
t^pointed  or  authorized  for  that  purpose,  all  or  any 
louae^oves  or  pigeons  which  shall  at  any  time  be 
aken  in  the  proper  dove-cote,  pigeon-house,  pigeon- 
Jiamber,  or  any  other  place,  as  aforesaid,  for  the  pre- 
ervaiion  or  breeding  of  pigeons,  of  any  owner  of  such 
love»cote,  pigeon-house,  pigeon-chamber  or  other  place. 

III.  Provided  further,  and  it  is  hereby  also  enacted, 
rhat  no  person  who  shall  be  convicted  of  any  offence 
igainst  this  act,  shall  be  liable  to  be  convicted  for  any 
luch  offence,  under  any  former  or  ather  act ;  and  that 
10  person  shall  be  prosecuted  for  any  offence  against  this 
tct,  unless  the  prosecution  for  the  same. shall  be  com« 
nenced  and  carried  on  with  effect  within  the  space  of 
wo  calendar  months  after  every  such  offence  shall  be 
ximmitted ;  and  that  where  any  person  shall  suffer  im- 
>Ti8oniiient  for  default  of  payment  of  any  penalty  im- 
Mjsed  under  this  act,  such  person  shall  not  be  liable  af- 
erwarda  to  pay  such  penalty. 


[•«] 
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A.  D.  1765. 

5  G£o.  $.  c.  14.  A.  9.  1765. 

AH  ACT  FOR  THE  MOBB  EFFECTUAL  PRESBBTATIOK  Of 
FI8U  IM  FISH-PONDS  AND  OTHER  WATERS  J  ASB 
CONIES  IK  WARRENS  ;  AND  FOR  PREVENTING  THI 
DAMAGE  DONE  TO  SRA-BANKS,  WITHIN  THE  COUNTY 
OF  IrlNCOLN,  BY  THE  BREEDING  CONIES  THERBIN. 

*  Wheieas  the  several  bwi  in  being  for  the  pnswen^ 
«  tion  of  the  fifth  in  rivets,  ponds,  pools,,  moats^  sten 

<  ad  other  waters,  ar  e  by  experience  found  to  be  ioef- 
'  fectual  to  deter  divers  loose,  idle,  and  disordeiljr  pch 
«  sons,  from  stealing,  taking  away,  or  de^xojingi  tk 

<  fish  therein  bred  and  preserved ;' .  auijr  it  tbeaSoa 
ptease  your  mosl  exoellciit  mia^ty ,  that  it  may  be  eaid' 
ed ;  and  be  it  enaoted  by  the  king's  most  excdlat  ma- 
jesty, by  and  with  the  advice  and  consent  of  the  bnli 
4)iritttal  and  temporal,  and  commooi^  in  this  fuemt 
parliament  assembled,  and  by  the  authority  of  the  aoKf 

Ptrsons  con-  That  in  case  any  person  or  persons  from  and  after  ibt 

tt^lkifor     ^^^  ^y  ®^  ^^^*  ^"^  thottsai^  sev^  hundred  and 

destroying     sixty-five,  shaU  enter  into  any  park  or  paddock  ftnced 

tobi^ranT  »n  and  inclosed,  or  into  any  garden,  orchard,  or  yaid, 

ported  for      adjoining  or  belongiag  to  any  dwelliag-^house,  in  tf 

seven  years,  ^j^^.^^^^  which  park  or  paddock,  garden^  orchard,  or 

yard,  any  river  or  stream  of  water  ^ball  run  or  be,  oi 

wherein  shall  be  any  river,  stream,  pond,  pool,  moat, 

stew,  or  other  water,  and  by  any  ways,  means,  ordcvicf 

whatsoever,  shall  steal,  take,  kill,  or  destroy,  any  fish 

bred,  kept  or  preserved,  in  any  such  riv»  or  stream, 

pond,  pool,  moat,  stew,  or  other  water  afiwesaid,  witboot 

the  consent  of  the  owner  or  owners  thereof;  or  shall  b 

aiding  or  assisting  in  the  stealing,  taking,  killing,  or 

destroying,  any  such  fish  as  aforesaid  ;  or  shall  receiTi 

S 
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r  bujr  nj  SQCh  fisk  koowiiig  tbe'tame  to  be  so  a.  d.  i765. 
tolen  or  taken  as  aforesaid ;  and  being  thereof  indicted 
rtthiii  six  calendar  raoiitbs  next  after  sucb  offence  or  of- 
eno^s  sfe^l  bare  beea  eommitted,  before  any  judge  or 
Bstiees  of  ga^l  defiyery  for  tbecoanty  \vherein  such  park 
rr  paddock,  garden,  orebard  or  yard,  shall  be,  and  shall 
m  sucb  indictment  be,  by  verdict,  or  bis  or  their  own 
Mmfession  or  confessions,  conricted  of  any  such  offence 
or  offences  as  aforesaid ;  the  person  or  persons  so  con* 
rtcted  sball  be  transported  for  seven  years. 

<  II.  And,  for  the  more  easy  and  speedy  apprehend- 
^  ing  and  conyicting  of  such  person  or  persons  as  shall 
f  be  gnilty  of  any  of  the  offences  before-pmentioned,*  be 
k  farther  enacted  by  the  authority  aforesaid,  T^l^^in  case  Any  offender 

,    11       ^  •  /v       ^i.  -a  convicting 

any  person  or  persons  shall,  at  any  time  alter  the  saia  his  accum- 
fest  day  of  June,  commit  or  be  guilty  of  any  sucb  ol&ncp  ^o^^^don^^^^ 
or  ofiiNtoes  as  are  herein«before  mentioned,  and  shall  sur* '   ,  ' 
render  kimself  to  any  one  of  his  maj^ty 's  justices  of  the 
peace  in  and  for  the  county  where  such  offence  or  of- 
isnoea  shall  have  been  committed ;    or,  being  appre- 
bended  and  taken,  or  in  cuptody  for  such  offence  or  of- 
fences, or  on  any  olhcr  account,  and  sliall  voluntarily 
make  a  fiiU. confession  thereof,  and  a  true  discovery, 
upon  oath,  of  the  person  or  persons  T?ho  was  or  were  his 
accomplice  or  i^ccompUces  in  any  of  the  said  offences,  so 
as  such  accomplice  or  accomplices  may  be  apijrehended 
and  taken,  and  shall,  on  the  trial  erf  such  accomplice  or 
aceomplices,  give  such  evidence  of  such  offence  or  of- 
ftaoes,  as  shaft  be  sufficient  to  convict  such  accomjAice 
or  accomplices  thereof,  such  person  making  such  con- 
fession  and  discovery,  and  giving  such  evidence  as  afore- 
said, diall,  by  virtue  of  this  act,  be  pardoned,  acquitted^ 
ud  dischaiged,  of  and  from  tbe  offence  or  offences  so  by 
him  coofossed  as  aforesaid* 
III.  And  be  it  fmrthec  enactsd  bj  the  axiihorifcr 
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A.  D.  I7d5.  aforesaid,  That  in  case  any  person  or  pomns  shall,  sifter 
:per?»oii»  cun-the  said  first  day  of  Jime^  take,  kill  or  destroy,  or  at- 
tekine  w  de-tempt  to  take,  kill  or  destroy,  any  fish  in  any  riycr  or 
stroying,&c.  stream,  pond,  pool  or  other  water  (not  being  in  any  park 
or  paddock,  or  in  any  garden,  orchard  or  yard,  adjoin- 
ing or  belonging  to  any  dwelling-house,  but  shall  be  in 
any  other  inclosed  ground  which  shall  be  private  pro* 
perty)  every  such  person,    being  lawfully  convicted 
thereof  by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  shall  forfeit  and  pay, for  every  such  offence,  the 
forfeit  to  the  sum  of  five  pounds,  to  the  owner  or  owners  of  the  fishery 
fi^h  *^  °5l  ^*<*f  such  river  or  stream  of  water,  or  of  such  pond,  pool. 
See  DougL    moat  or  other  water ;  and  it  shall  and  may  be  lawful  to 
and  for  any  one  or  more  of  his  majesty's  ju&tict^  of  the 
peace  of  the  county,  division,  riding  or  place  where 
such  last-mentioned  ofience  or  ofiences  shall  be  com- 
mitted, upon  complaint  made  to  him  or  them  upon  oath 
against  any  person  or  persons,  for  any  such  lai»t-aiai- 
tioned  ofience  or  offences,  to  issue  hb  or  their  warrant  or 
warrants  to  bring  the  person  or  persons  so  complained  of 
before  him  or  them ;-  and,  if  the  person  or  p^sons  so 
complained  of  shall  be  convicted  of  any  of  the  said  of- 
fences last  mentioned,  before  such  justice  or  justices,  or 
any  other  of  his  majesty's  justices  of  the  same  county, 
division,  riding  or  place  aforesaid,  by  the  oath  or  oaths 
of  one  or  more  credible  witness  or  witnesses,  which  oath 
such  justice  or  justices  are  hereby  authorized  to  admini- 
ster, or  by  his  or  their  own  confession,  then  and  in  such 
case  the  party  so  convicted  shall,  immediately  after  sack 
conviction,  pay  the-said  penalty  of  five  pounds,  hereby 
before  imposed  for  the  offence  or  offences  aforesaid,  to 
such  justice  or  justices  before  whom  he  shall  be  so  cod* 
victed,  for  the  use  of  such  person  or  persons  as  the  same 
is  hereby  appointed  to  be  forfeited  and  paid  unto ;  and, 
in  Sefault  thereof,  shall  be  committed  by  such  justke  or 
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jfistices  to  the  bouse  of  correction,  for  any  time  not  ex*  A'»  P.  1765. 
ceeding  six  months,  unless  the  money  forfeited  shall  be 
sooner  paid. 

IV.  Provided  nevertheless,  That  it  shall  and  may  be 
lawfftl  to  and  for  such  ovner  or  owners  of  the  fishery  of 
sach  river  or  stream  of  water,  or  of  such  pond,  pool  or 
other  water,  wherein  any  such  offence  or  offences  last 
mentioned  shall  be  committed  as  aforesaid,  to  sue  and 
prosecute  for,  and  to  recover  the  said  sura   of  five 
pounds,  by  action  of  debt,  bill,  plaint,  or  information, 
in  any  of  his  majesty's  courts  of  record  at  Westminster ; 
and  in  such  action  or  suit,  no  essoin,  wager  of  law,  or 
more  than  one  imparlance,  shall  be  allowed  ;  provided 
that  such  action  or  suit  be  brought,  or  commenced,  with- 
in six  calendar  months  next  after  such  offence  or  ofiences 
shall  have  been  committed. 

V.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  That  nothing  in  this  act  shall  ex- 
tend, or  be  construed  to  extend,  to  subject  or  make 
Hable  any  person  or  persons  to  the  penalties  of  this  act, 
who  shall  fish,  take,  or  kill  and  carry  away,  any  fish, 
in  any  river  or  stream  of  water,  pond,  pool  or  other  wa- 
ter, wherein  such  person  or  persons  shall  have  a  just 
right  or  claim  to  take,  kill^or  carry  away  any  such  fish. 
«  VI.  And  whereas  there  are  many  thousand  acres  of 
^  land  in  this  kingdom  altogether  unfit  for  cultivation, 

<  and  yet  the  same  are  capable  of  rendering  great  profit, 

<  by  the  breeding  and  maintaining  conies,  as  well  to  the 

<  owners  of  such  lands  as  to  a  multitude  of  industrious 
«  manufacturers  who  gain  their  livelihood  by  working 
^  up  coney- wool :  and  whereas  a  great  part  of  the  said 

<  land  is  already  used  as  warrens,  in  the  breeding  and 
«  maintaining  conies,  but,  because  divers  disorderly 
«  persons,  neglecting  their  own  lawful  trades,  have  be- 

<  taken  themselves  to  the  taking,  killing  and  stealing  of 
^  conies  in  the  night*time,  whereby  the  owners  and  oc- 
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A>T».  17^5.  ^  cupierg  of  such  ^varrens  are  greatlj  difleouniged,  and 

many  such  owners  and  occupiars  have  been  ioduciad 

to  destroy  such  i^arrens,  and  others  have  been  de* 

terred  from  stocking  other  laadsi  to  the  great  prejudice 

of  the  manufactures  of  this  kingdom  {   and  Mhefeas 

^  the  provisions  already  subsisting,  hare,  by  experienoe, 

^  been  found  insufficient  for  the  effectual  preservation  of 

^  conies  in  warrens  s*  for  remedy  thereof,  be  it  furiber 

Persons  con-enacted,  That  if  any  person  or  persons  shall,  &om  and 

victed  of  en-    ^^  ^j^  ^^^  ^     of  June,  one  thousand  seven  hundred 

tenng  war*  •'  ' 

rens  in  the  and  sixty«five,  wilfully  and  wrongfully,  in  the  night* 
aij^  taki^^'  time,  enter  into  any  warren  or  grounds  lawfully  used  or 
or  killing  co-bept  for  the  breeding  or  keeping  of  conies,  although  the 
mav  be  pu-  same  be  not  inclosed,  and  shall  then  and  there  wilfuBj 
nished  by     ^^  wrongfully  take  or  kiU,  in  the  ni^ht-time,  any  oo* 

transporta-  ^       ^  '         «  ,  '       ^ 

tion^  &c.  ney  or  conies,  against  the  wiU  of  the  owner  or  occu^pkr 
th^eof,  or  shall  be  aiding  and  assistisg  therein,  and 
shall  be  convicted  of  the  same  before  any  of  his  ma- 
jesty's justices  of  oyer  and  terminer,  or  general  gaol  d&> 
livery,  for  the  county  where  such  oiTeace  or  offencei 
shall  be  committed ;  every  such  person  and  persoofi  so 
offending,  and  being  thereof  lawful^  convicted  in  noan- 
ncr  aforesaid,  shall  and  may  be  transported  (or  the  space 
of  seven  years,  or  suffer  such  other  lesser  punishment  by 
ipbipping,  fine,  or  imprisonment,  as  the  court  before 
whom  such  person  or  persons  ^hall  be  tried,  shall,  io 
their  discretion,  award  and  direct* 

VII.  Provided  always,  and  be  it  enacted^  That  no 
person  who  shall  be  omvicted  of  any  offence  against  this 
act,  shall  be  liable  to  be  convicted  for  any  such  offisnoe 
under  any  former  act  t>r  acts,  law  or  laws,  now  in 
fcrre, 
^  VIIL  And  whereas  great  mtscfaief  and  damage  has 

<  bedn,  and  still  may  be,  occasioned  by  the  increase  of 

<  conios  upkm  the  ka  and  river  banka  in  the  eounty  of 
*■  hkiMhtf  or  upott  the  land  or  gtomid  within  a  cwcUm 


AfPENDIX.  615 

A  distaoc*  from  tlw  ««id  banks  s'  for  leraedy  tbereof,  be  a.  O.  1765. 
a  enacted  by  the  authority  aforesaid^  TbalnoUikig  inActnotto 
*tbis  act  coBlained  »haU  extend,  or  be  opQsbrued  U>  ex^gtroying  co- 
lend,  to  preveotany  p^isen  or  persons  from  kiUins:  and"^^^  \^  ^^^? 

M  .  /-,.  ,  .  r,    day-time,  in 

destroying,  or  from  taking  aad  carryu^^  <^vay>  m  tbe Lincoln,  &c. 

dAj'Aisnej  any  ooaies  that  sball  be  found  on  aay  sea  or 

Tiver  banks,  erected  or  to  be  erected  for  tbe  preservalion 

of  the  adjoining  lands  from  being  orerflowed  by  the  sea 

or  rirer  waters^  so  for  as  the  flux  and  reflnx  of  tbe  tide 

does  or  shall  extend,  or  upon  any  land  or  ground  within 

one  furlong  distance  of  such  sea  or  rin^  banks,  ao  fiir  as 

tbe  flux  and  reflux  of  the  tide  does  or  shall  extend,  or 

«pon  any  tend  or  ground  within  one  furlong  distance  of 

Mich  sea  or  rirer  banks ;  but  that  it  shall  and  may  be 

lawfed  to  and  for  any  person  or  persons  to  enter  upon 

any  such  banks,  land  or  ground,  as  aforesaid,  within  ikt 

aatd  county  of  Lincobi^  and  to  kill,  destroy,  take  and 

carry  away,  in  the  day-time,  to  his  or  theur  own  use, 

any  conies  so  found  upon  any  such  banks,  land  or  ground 

as  aforesaid,  within  the  said  county,  he  or  they  doing  as 

little  damage  as  may  be  to  the  owner  or  tenant  of  such 

banks,  land  or  ground  ;  any  thing  in  this  oi  any  other 

act  contained  to  the  contrary  notwithstanding. 

IX.  I¥oyided  also,  That  no  person  or  persons  shaM 
be  obliged  to  make  sa&isfiiotion  for  any  damages  that 
may  be  occasioned  by  such  entry,  unless  such  damages 
shall  ^oeed  the  sum  of  one  shilling. 


lOOBO.  3.  C.  18.    A.  D.  17TO.  A.  D.  1770. 

AH  AOT  FOa  PaBVXNTINO  THB  Sl^EALINO  OP  DOIM. 

<  Whereas  the  practice  of  stealing  dogs  hath  of  late 
<  years  greatly  increased  :  for  remedy  whereof,  may  it 
^^  jpkaa^  yoiv  n^jesty^  that  it  mi^  be  enafcted ;'  andbeit 
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A.  D.  1770.  enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same.  That  from 
and  after  the  first  day  of  May,  one  thousand  seven  hun- 
dred and  seventy,  if  any  person  shall  steal  any  dog*  or 
dogs,  of  any  kind  or  sort  whatsoever,  from  the  owner  or 
owners  thereof,  or  from  any  person  or  persons  intmstcd 
by  the  owner  or  owners  thereof  with  such  dog  or  dogs : 
or  shall  sell,  buy,  receive,  harbour^  detain  or  keep  any 
dog  or  dogs  of  any  kind  or  sort  whatsoever,  knowing*  the 
same  to  have  been  stolen  as  aforesaid,  every  such  person, 
upon  bdng  convicted  thereof  upon  the  oath  of  one  or 
more  credible  witness  or  witnesses,  or  by  his  or  her  own 
confession,  before  any  two  or  more  justices  of  the  peace 
for  any  county,  riding,  division  or  place,  shall,  for  the 
]  irst  offence  first  offence,  forfeit  and  pay  such  sum  of  money,  not  ex- 
less  than  20l.^^*"S  thirty  pounds  nor  less  than  twenty  pounds,  as 
&c.  to  such  justices  shall  seem  meet,  together  with  the 

charges  previous  to  and  attending  such  conviction,  to 
be  ascertained  by  such  justice  before  whom  suchofiender 
shall  be  convicted  :  and  in  case  such  penalty  shall  not 
be  forthwith  paid,  such  justices  shall  commit  the  of- 
fender to  the  common  gaol  or  house  of  correction,  there 
to  remain  without  bail  or  mainprise  for  any  time  not  ex- 
ceeding twelve  calendar  months  nor  less  than  six  calen- 
dar months,  or  until  the  penalty  and  charges  shall  be 
paid :  and  if  any  person,  having  been  convicted  as 
aforesaid,  shall  afterwards  be  guilty  of  the  like  offence, 
and  shall  be  thereof  convicted  in  like  manner  as  afore- 
Subsequent  said  ;  every  such  person  shall,  for  every  such  ofience, 
forfeit  not  forfeit  and  pay  such  sum  of  money,  not  exceeding  fifty 
kss  than  301. pounds  nor  less  than  thirty  pounds,  as  to  such  justices 
shall  seem  meet,  together  with  the  charges  previous  to 
and  attending  such  conviction,  io  be  ascertained  by  such 
justices  before  whom  such  offender  or  offenders  shall  be 
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90  conyicted ;  which  said  penalties,  or  any  of  them,  when  A.D.  itto. 
recovered,  shall  be  paid,  one  moiety  thereof  to  the  in- 
former, and  the  other  moiety  to  the  poor  of  the  parish 
where  the  oiSence  shall  be  committed  ;  and,  upon  non- 
payment thereof,  such  justices  shall  commit  the  offender 
to  the  common  gaol  or  house  of  correction,  there  to  re- 
main without  bail  or  mainprize,  for  any  time  not  ex- 
ceeding eighteen  months,  nor  less  than  twelve  months, 
or  until  the  penalty  and  charges  shall  be  paid  ;  and  such 
justices  shall  also  order  the  said  offender  to  be  publicly 
whipped,  within  three  days  after  such  commitment,  in 
the  town  wherein  such  gaol  or  house  of  correction 
shall  be,  between  the  hours  of  twelVe  and  one  of  the 
clock. 

IL  And  be  it  farther  enacted  by  the  authority  afore- Justices  to 
said.  That  it  shall  and  may  be  lawful  to  and  for  any  one^[J^  ^^^ 
or  more  of  his  majesty's  justices  of  the  peace  in  or  for 
any  county,  riding,  division  or  place,  upon  information 
to  him  or  them  made  for  that  purpose,  to  grant  a  war- 
rant or  warrants  to  search  for  any  dog  or  dogs  stolen  as 
aforesaid,  and  in  case  any  such  dog  or  dogs,  or  the  skin 
or  skins  of  such  dog  or  dogs,  shall  upon  such  search  be 
found,  to  take  and  restore  every  such  dog  or  dogs,  or 
such  skin  or  skins,  to  the  owner  thereof;  and  the  person 
or  persons  in  whose  custody  or  possession  any  such  dog 
or  dogs,  skin  or  skins,  shall  be  so  found  (in  case  it  shall 
appear  that  such  person  was  privy  to  such  dog  or  dogs 
having  been  stolen  as  aforesaid,  or  that  such  skin  or 
skins  was  the  skin  or  skins  of  any  dogs  or  dogs  stolen  as 
aforesaid)  shall  respectively  be  subject  and  liable  to  the 
like  penalties  and  punishments  as  persons  convicted  of 
stealing  any  dog  or  dogs,  are  herein-before  made  sub- 
ject and  liable  to. 

III.  And  for  the  more  easy  and  speedy  conviction  of  Justices  may 

*••/•«  ■■    fw«i_     cause  to  be 

ofienders  against  this  act,  be  it  further  enacted,  That^i^^^  up  the 

ail  justices  of  the  peace,  before  whom  any  person  or  per-*«llo^«"S 
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A.  p.  1770.  gooB  yhali  be  coQvieted  of  any  ofence  against  tliaa  act, 
shall  and  vaj  cause  tha  oonvickion  to  be  drawn  np  m 
tbe  following  fi>rni  of  words,  or  tn  any  otber  form  of 
words  to  the  same  effect,  as  tbe  case  shall  happen ; 
videlicet. 

Form  of  con^f  BE  it  remembered,  that  on  the 

'  day  of  in  the  year  of  enr  Loid 

^  Jf  B.  is  convicted  before  oa 

(  of  his  mi^)esty*s  justices  of  the 

f  peace  for  the  county  of  {iV^ 

^  ^ifyi^^S  ^^  <!^<BiiCf ,  0ftd  the  time  and  place  mhen  aad 
<  where  the  same  was  cammiUed,  as  the  case  shall  beJ} 

'  Given  under  our  hands  and  seals,  the  day  and 
^  jear  aforesaid.' 

AppeaL  IV,   Provided  always,  and  be  it  further  enacted, 

That  if  any  person  shall  tbiak  himself  or  herself  agT 
grieved  by  any  thing  done  in  pursuance  of  this  act,  such 
person  may  appeal  to  tbe  justices  o£  tbe  peace  atthe 
next  general  quarter  session  qf  the  peace  to  be  bdd  far 
tf^e  county  or  place  wherein  the  cause  of  complaint  shidt 
arise,  and  within  four  days  after  the  cause  of  sifch  oc^m? 
plaint  shall  have  arisen ;  such  i^pellant  giving^  qr  cans- 
ing  to  be  given^^  fourteen  days  notice  at  least,  in  writii^^ 
of  hb  or  her  intention  to  bring  such  appe^,  and  of  the 
{natter  thereof,  to  the  persons  who3e  acts  are  complained 
against ;  and,  within  t^o  days  after  su<;h  notice,  epterr 
ing  into  a  recqgnL^am^  before  some  justice  of  the  peape 
for  such  county  or  phipe,  with  two  sufficient  sureties, 
conditioned  to  try  suqh  iippeal,  and  ^bide  the  order  of, 
and  to  pay  such  costs  as  shall  be  awarded  by^  the  justices 
at  such  quarter  sessions ;  and  the  said  ji|stices  at  such 
session,  upon  due  proof  of  such  notice  being  ^^ven  .a|s 
.aforesaid^  aod  of  the  enteiiiig  into  #uch  iseqqgnwinccj 
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shall  hear  and  finally  detennine  the  cafuses  and  matters  A.  D.  trre. 
of  such  appeal  in  a  summary  way,  and  award  such  costs 
to  the  parties  appealing,  or  appealed  against,  as  they 
the  said  justices  shall  think  proper ;  and  the  determiha- 
lion  (rf'such  quarter  sessions  shall  be  final,  binding  and 
eoncliisire,  to  all  intents  and  purposes ;  and  no  order 
made  concerning  any  of  the  matters  aforesaid,  or  any 
other  proiceeding  to  be  had,  touching  the  conviction  or 
conyictions  of  any  ofii^nder  against  this  act,  shall  be 
quashed  for  want  of  form,  or  be  removed  by  certiorari, 
or  any  other  writ  or  process  whatsoever,  into  any  of  his 
majesty's  courts  of  record  at  Westminster; 


^ 


11  OEoaoB  8.  t^.  87.  A.  d.  1771.  ^  P-  ^^n, 

AN  ACT  FOB  REGULATING  AND  IMPROVING  THE 
FISHERIES  IN  THE  RIVEa  TWESO,  AND  THE  RIVERS 
AND  STBEAHS  RUNNING  INTO  THE  SAME;  AND 
ALSO  WITHIN  THE  MOUTH  OR  ENTRANCE  OF  THE 
SATB  RIVER. 


i|««i    n  gi^^^»»a-—»i— 


CAP.  31. 

Air    ACT.POR   tKB   ENCOURAGEMENT   OF  TflE    WIHTE 

HERAIN«   FISHERY. 


» •  •  • 


CAP.  38. 

AH   ACT   Fofc  rVTE   BETTER   SUPPOHt  AND  ESTABLISH. 
MENT   OF  THB  GREENLAND  AND  ^VHATR  FISHERY. 
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A.  D>  177t> 

12  GEO.  d.  c.  58.  A.  D-  1772. 

AN  ACT  FOB  THE  FUaTIIEB  ENCOUBAGEHEMT  OF  TtfS 
UERR1NO-F18HERT  OK  THE  COA8T8  OF  THE  18I«E 
OF  MAN  ;  AND  FOR  ORVIATING  A  DOUBT  WHICH 
HAS  ARISEN  WITH  RESPECT  TO  THE  ALLOWIIIO 
THE  BOUNTIES  UPON  THE  BRITISH  WHITB  HBB« 
R1N6  FISHERY,  IN  THB  YEAR  ONE  THOUSAND 
•EVEN  HUNDRED   AND  8BT£NTY*0NE. 


A.  D.  1775.  13  GEO.  3.   C.  54.   A.  D.  1773. 

AN  ACT  FOR  THE  MORE  EFFECTUAL  PRESERVATION 
OF  THE  GAMK  IN  THAT  PART  OF  GREAT  BRITAIN 
CALLED  SCOTLAND  ;  AND  FOR  REPEALING  AND 
AMENDING  SEVERAL  OF  THE  LAWS  NOW  IN  BEING 
RELATIVE   THERETO. 

^  W  hereas  the  laws  already  made  for  the  presenratioa 

<  of  game  in  that  part  of  Great  Britain  called  Scotland 

<  are  found  by  experience  to  be  insufficient  for  that  por- 
^  pose,  without  being  altered  and  amended ;'  may  it 
therefore  please  your  majesty, thatit  may  be  enacted^  and 
be  it  enacted  by  the  king's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament 

Persons  tak-  ^^ssc^abled,  and  by  the  authority  of  the  same.  That  every 

ing,&c.         person  who  shall  wilfully  take,  kill,  destroy,  carry,  selli 

muir-fowl.     v  i  •    v.  i 

&c.  between  ^^^y)  ^'  u^Y^  m  his  or  her  possession,  or  use  any  maur« 

Dec.  10.  and  fo^i  qj  tarmargan,  between  the  tenth  day  of  Deoemberi 

Aug.  IS,  &C.  _  ./«ii  ft  • 

shall  forfeit  &nu  the  twelfth  day  of  August,  m  any  year ;  or  any 

bird  lo'de-    '*®'^^'*"^^w'j  between  the  tenth  day  of  December,  and  the 

stroyedsl.    twentieth  day  of  August,  in  any  year;  or  any  par- 

tridge,  between  the  first  daj(  of  February^  and  the  fiist 

9 
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day  of  September,  in  any  year;  or  any  pheasant,  be^  A.  D.  1773, 
tween  the  first  day  of  February,  and  the  first  day  of 
October,  in  any  year;  shall  for  every  bird  so  taken, 
killed,  destroyed,  carried,  sold,  bought,  found,  or  used, 
forfeit  and  pay  the  sum  of  five  pounds  sterling; ;  and  in 
case  of  not  pajfing  the  sum  decreed  within  the  space  of 
ten  days  after  conviction  by  a  final  sentence,  shall  sufier 
imprisonment  for  two  months  for  each  five  pounds  ster- 
ling* thereof.' 

II.  Provided  always.  That  nothing  in  this  act  shall 
extend  to  any  pheasant  or  partridge  which  shall  be  taken 
in  the  seasons  allowed  by  this  act,  and  kept'in  any  mew 
or  breeding-place.  *" 

III.  And  be  it  further  enacted   by  the  authority  Having  game 
aforesaid,  That  every  person  whatsoever,  not  qualified  jjjj^^^^^^l^^^ 
to  kill  game  in  Scotland,  who  shall  have  in  his  or  herof  persons 
custody,  or  carry,  at  any  time  of  the  year,  upon  any PJJfSJ^^^^ 
pretence  whatsoever,  any  hares,  partridges,  pheasants, 
muir-fowl,  tarmargans,  heath-fowl,  snipes,  or  quails, 
without  the  leave  or  order  of  a  person  qualified  to  kill 

game  in  Scotland,  for  carrying  such  hares  or  other  game, 
or  for  having  the  same  m  his  or  her  custody,  shall,  for 
the  first  ofience,  forfeit  and  pay  the  sum  of  twenty  shil- 
lings sterling ;  and  for  the  second,  and  every  other  sub- 
sequent offence,  the  sum  of  forty  shillings  sterling ;  and 
in  case  of  not  paying  the  sum  decreed  within  the  space 
of  ten  days  after  conviction  by  a  final  judgment,  shall 
suffer  imprisonment  for  six  weeks  for  the  first  ofience, 
and  for  three ,  months  for  the  second,  and  every  other 
subequent  ofience. 

IV.  And  be  it  further  enacted  by  the  authority  afore- Penalties  for 
said.  That  every  person  who  shall  make  muirburn,  or  ^^^^  *"^  •"^^ 
set  fire  to  any  heath  or  muir,  in  that  part  of  Great  Bri-  fences,  &«. 
tain  called  Scotland,  from  the  eleventh  day  of  April  to 

the  first  day  of  November  in  any  year,  shall  forfeit  and 
pay  the  sum  of  forty  shillings  sterling  for  the  first  of* 


633  AI^PENDtX. 

A.  D.  1773.  fence,  five  pounck  sterling  for  tfacf  second  dfence,  taA 
^ten  pounds  sfeiiing  for  the  third  and  cilery  other  sttkK* 
quent  offence ;  and  In  case  of  not  paying  the  som  decreed 
within  the  space  of  ten  days  after  conviction  bjaftnl 
judgment,  shall  suffer  imprisonment  for  set  weefafcr 
the  first  offence,  two  months  for  the  second,  and  thne 
months  foir  the  third  and  erery  other  subseqntBt  of' 
fonee. 

Occupiers  of     y ^  ^qJ  j^  j^  forther  enacted  by  the  anthoribr  tfcw- 

the ground        .,-,.,  .       r   t 

liable.  Said,  That  the  tenant,   possessor,  or  oPCC«pier  of  toe 

uolcss,  &c.    ground  upon  which  such  mnirbnm  shall  be  nndeerdis' 

oofered  within  the  fcnrbidden  time  aforesaid,  diali  h 

deemed  and  taken  to  be  guilty  of  the  offence^  and  AA 

be  iial^le  to  the  several  penalties  aforesaid,  unless  such 

tenant,  posaessor,  or  occupier,  riiatl  prove,  to  Ae  satif 

fitcticm  of  the  court  brfore  whidi  he  or  she  shsS  be 

prosecuted,  that  such  fire  was  conmanicated  fiomsont 

aeighlKNiring  ground,  or  was  raised  upon  his  or  ker 

growttd  by  some  other  pereon  not  in  his  or  her  serrice  sr 

ftmvly. 

VI.  Provided  always,  and  be  it  eaMled  by  fbess- 
(hority  aforesaid,  Tbat  every  pt^sprietor  of  high  ui 
wet  mmir  lands,  €he  heath  upon  which  freipiently  c»- 
not  be  bwmt  so  early  as  the  eleventh  day  of  April,  fUff 
when  such  lands  are  in  his  own  occupation,  bam  At 
heaHi  upon  the  same,  at  any  time  betnveen  the  elefSiA 
and  tw^ty-fifUi  day  df  April  in  any  year,  withwt  ifr 
curring  Bny  of  the  penalties  beforensientiaied ;  ^ 
-when  such  lands  are  let,  the  proprietor,  or  his  osaaoii- 
sioner  or  factor,  may,  by  a  writing  under  his  ar  dN* 
faiGEMls,  anthorise  his  tenant  or  tenants  in  sodi  lanch  io 
bum  flie  heath  thereon,  at  any  'tine  between fhederefllh 
and  twenty-^h  day  of  April,  in  any  year,  wttiioat  ih 
cirrring  any  of  the  pendties  befere-inentioRed. 

Vli.  Provided  also,  llMt  (hewritkig  aothorisiogsM* 
Imming,  when  Oe  lahds  are  in  Ihe  eecnpation  el  s 
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tfinant,  shall,  previous  to  such  burning,  be  recorded  in  A.  D>  1778. 
tbe  sheriff  or  stewart  court  books  of  the  county  or  stew- 
artry  within  which  the  lands  are,  and  which  the  sheriff 
er  Stewart  clerk  of  such  county  or  stewartry  is  hereby 
ordered  and  directed  to  do,  upon  receiving  payment  of 
the  fees  usually  paid  for  recording  writings. 

VIII.  And  be  it  further  enacted  by  the  authority  offences 

aforesaid.  That  all  offences  ascainst  this  act  shall  and  ™^^.^®j®" 

'       ,  ^^  terminea, 

may  be  enquired  into  and  determined,  either  by  the  oath&c 
or  oaths  of  one  or  more  credible  witness  or  witnesses,  or 
by  the  confession  or  oaths  of  the  parties  accused,  before 
any  two  or  more  of  his  majesty's  justices  of  the  peace, 
or  before  the  sheriff,  or  stewart-depute,  or  substitute,  of 
the  county  where  the  offence  shall  be  committed,  or 
vrheie  the  offender  shall  be  found ;  and  that  all  prose- 
cutions for  offences  against  this  act  shall  be  carried  on, 
either  at  the  instance  of  the  fiscal  of  the  court  in  which 
the  prosecution  is  brought,  or  of  any  other  person  who 
lirill  inform  or  complain. 

IX.  And  be  it  farther  enacted  by  the  authority  afpre- Persons  con- 
said.  That  if  any  person  conVicted  of  any  of  the  offences  ^"ithin  t^n^^ 
against  this  act  shall  not  pay  the  penalty  or  forfeiture  <lftys>&c- 
decreed  against  him  or  her  within  the  space  of  ten  days 

from  and  after  a  final  judgment  of  conviction,  it  shall 
and  may  be  lawful  for  the  justices  of  the  peace,  sheriff, 
or  Stewart-depute,  or  substitute,  before  whom  the  infor- 
mation, complaint  or  action  may  have  be^i  brought, 
upon  the  applicaticm  of  the  prosecutor,  to  grant  war- 
rant for  levjring  the  penalties  or  forfeitures  by  imme- 
diate distress  and  sale  of  the  offender's  goods  and  move- 
ables,  together  with  the  costs  and  charges  attending  the 
levying  thereof,  returning  the  overplus,  if  any  be,  to  the 
owner ;  or  to  grant  warrant  for  conunitting  the  offender 
to  the  common  gaol  of  the  county,  for  the  time  speci- 
fied in  this  act,  as  satis&ction  for  the  penalty  or  forfei- 
ture incurred,  or  until  paymoit ;  and  in  case  a  warrant 

[T] 
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A.  D,  1778,  for  levying  the  penalty  by  distress  and  sale  of  th«  of- 
fender's goods  and  moveid)Ies  shall  be  first  applied  for 
and  obtained,  and  that  the  penalty  or  forfeiture  shall  not 
be  recovered  in  consequence  thereof,  it  shall  and  may  be 
lawful  for  the  justices  of  peace,  sheriff,  or  stewart-depatc, 
or  substitute,  nrho  granted  the  warrant  for  levying  the 
penalty  or  forfeiture  by  distress  and  sale  of  the  offender's 
goods  and  moveables,  upon  its  being  certified  to  him  or 
them  by  the  officer  employed  in  executing  the  wananty 
cither  that  he  has  been  able  to  recover  no  part  of  the 
penalty  or  forfeiture,  or  that  a  certain  part,  to  be  oerti- 
fied  by  him,  still  remains  uniecovered,  to  grant  warrant 
for  committing  the  ofiender  to  the  common  gaol  of  the 
county  for  the  time  specified  in  this  act,  as  satisfaction 
for  tlie  penahy  or  forfeiture  incurred,  or  until  compile 
payment  shall  be  made  of  the  penalty  or  forfeitare  in^ 
currod  and  decreed. 
fcnaltiesand     X.  And  be  it  further  enacted  by  the  authority  aforo- 
t^rfeitures.    ^^^^^  ^jj^j^^  ^j^^  moiety  of  the  penalties  or  forfeiturrs  to 

be  incurred  for  any  offence  against  this  act,  shall,  vrhen 
recovered,  be  paid  to  the  prosecutor,  and  the  other 
moiety  shall  be  applied  to  the  use  of  the  poor  of  the 
parish,  or  to  the  repairing  of  the  high  roads  witkin  the 
parish  where  the  offence  shall  be  committed,  as  the  jus- 
tices of  the  peace,  or  the  sheriff  or  stewart^depote,  or 
substitute,  shall  direct,  before  whom  thp  offender  shall 
be  convicted* 
Appeal.  ^^*  Provided  always,  and  be  it  enacted  by  the  au« 

thority  aforetoid,  That  it  shall  and  may  be  lawful  to  or 
for  any  person  conceiving  himself  or  herself  aggrieved  by 
any  decree  of  the  justices  of  the  peace,  or  sheriff,  or 
Stewart-depute,  or  substitute,  in  such  prosecutions,  to 
complain  and  seek  relief  by  appeal  to  the  next  circuit 
court  of  justiciary  of  the  circuit  wherein  the  county  is 
where  the  decree  is  pronounced ;  orwheie  there  are  no 
•ircttU  courts,  to  the  court  of  justiciary  at  Edinburgh^ 
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by  taking  and  entering  an  appeal  in  open  court,  at  the  A.  D.  1773. 
time  of  pronouncing  such  decree,  or  at  any  time  there- 
after within  ten  days,  by  lodging  the  same  in  the  hands 
of  the  clerk  of  the  court,  and  serving  the  adverse  parly 
-with  a  duplicate  thereof  personally,  or  at  his  dwelling- 
house,  or  his  procurator  or  agent  in  the  cause ;   and 
such  service  shall  be  sufficient  summons  to  oblige  the 
prosecutor  to  attend  and  answer  at  the  next  circuit  court 
"which  shall  happen  to  be  held,  at  least  fifteen  days  after 
service,  or  at  the  first  court  of  justiciary  which  shall  be 
held  at  Edinburgh,  in  the  case  where  there  are  no  circuit 
courts,  at  least  fifteen  days  after  such  service ;    and 
tliereupon  the  judge  or  judges  at  such  circuit  court,  or 
in  the  court  of  justiciary  at  Edhiburgh,  shall  and  may 
proceed  to  cognosce,  bear,  and  determine ;  and  in  case 
they  shall  find  the  reasons  of  any  such  appeal  not  rele- 
vant, or  not  instiucted,  or  sha'.l  determine  against  the 
party  appealing,  the  judge  or  judges  shall  condemn  the 
appellant  in  such  costs  of  suit  as  shall  appear  to  be  just 
and  reasonable,  and  the  decree  so  pronounced  shall  be 
final  and  conclusive  to  the  parties. 

XII.  Provided  also,  and  be  it  enacted  by  the  au- 
thority aforesaid,  That  when  an  appeal  is  taken,  the 
appellant,  at  the  time  of  entering  his  or  her  appeal,  shall 
lodge  with  the  clerk  of  the  court  from  M'hich  the  appeal 
is  taken,  a  bond,  with  a  sufficient  cautioner,  for  paying 
the  sum  or  sums  contained  in  the  decree  appealed 
against,  so  far  as  aii]rn)ed  and  approved  of  by  the  judg- 
ment upon  the  appeal,  and  for  paying  the  costs  of  suit^ 
if  any  shall  be  awarded  ;  and  the  clerk  of  court  shall  be 
answerable  for  the  sufficiency  of  such  cautioner. 

XIII.  Provided  likewise,  and  be  it  enacted  by  the 
authority  aforesaid.  That  in  case  any  circuit  court  shall, 
on  hearing  any  such  appeal,  find  any  such  difficulty  to 
arise,  that  by  means  thereof  such  circuit  court  cannot 
proceed  to  the  determination  of  the  same,  consistently 

[t2] 
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A.  n  1773.  with  justice  and  the  nature  of  the  case ;  inanysuchcase, 
and  not  otherwise,  it  shall  and  may  be  lawful  to  and  for 
such  circuit  court  to  certify  such  appeal,  together  with 
the  reasons  of  such  difficulty,  and  the  proceedings  there- 
upon  had  before  such  circuit  court,  to  the  poart  of  justi- 
ciary at  Edinburgh,  which  is  hereby  authorised  and  re- 
quired to  proceed  in  and  determine  the  same. 

XIV.  Provided  always,  That  no  penalty  or  forfeiture 
in  this  act  shall  be  recovered,  unless  the  prosecution  Far 
recoyeringthereof  shall  be  commenced  within  six  months 
after  the  offence  committed. 

XV.  Provided  also,  That  no  person  shall  be  liable  to 
any  of  the  penalties  or  forfeitures  herd[>y  enacted,  ex- 
cept for  such  ofience  as  shall  be  committed  after  the 
twenty-fourth  day  of  June  one  thousand  seven  hundred 
and  seventy-three. 

XVi.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  from  and  after  the  passing  of  this  pre- 
sent act,  an  act  passed  in  the  twenty-fourth  year  of  his 

24  Ceo.  2.  liite  majesty  King  George  the  Second,  intituled,  «  an 
act  for  the  Ixntcr  preservation  of  the  game  in  that  part  of 
Great  Britain  called  Scotland  ;'*  and  an  act,  passed  the 

3  Geo.  3.  third  year  of  his  present  majesty,  intituled,  "  an  actf<»- 
thc  better  preservation  of  the  game  in  that  part  of  Great 
Britain  called  Scotland  ;  and  for  repealing  part  of  an 
act,  passed  in  the  twenty-fourth  year  of  his  late  majesty, 
for  the  better  preservation  of  the  game  in  that  part  of 
Great  Britain  called  Scotland  ;"  and  so  much  of  an  act, 
passed  in  the  sixth  year  of  his  present  majesty,  intituled, 

^e\lFd'^'  ''  ^^^^  ^^  extend  an  act,  made  in  the  fourth  year  of 

repea  e  .  ^j^^  ^.^^  of  Kuig  George  the  First,"  intituled,  ^  an  act 
for  the  further  preventing  robbery,  burglary,  and  other 
felonies ;  and  for  the  more  effectual  transportation  of 
felons,  and  unlawful  exporters  of  wool ;  and  for  declar- 
ing the  law,  upon  some  pomts,  relative  to  pirates,  to 
tliat  part  of  Great  Britain  called  SooUand,  so  far  as  the 
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met  relates  to  the  more  effectual  transportation  of  felons ;  A.  D.  1773, 
mud  for  amending  and  rendering  more  efiectual  the  laws 
for  restraining  muirburn  in  forbidden  time^  in  that  part 
of  the  united  kingdom  as  limits  the  time  for  making 
muirburn;'  shall  be,  and  are' hereby  declared  to  be  re- 
pealed. 


13  GEORGE  S.  c.  55.  A.  D.  1773* 

AN  ACT  TO  EXPLAIN  AND  AMEND  THE  SEVERAL 
LAWS  NOW  IN  BEING,  SO  FAR  AS  THE  SAME  RE- 
LATE TO  THE  PRESERVATION  OP  THE  MOOR  OR 
HILL   GAME. 

*  Whereas  the  laws  now  in  being,  relative  to  the  pre- 

<  servation  of  the  moor  or  hill  game,  have  been  found 

*  very  insufficient  to  answer  the  purpose  for  which  they 
^  were  intended :  and  whereas  some  further  regulations 

*  are  become  absolutely  necessary  to  prevent  tlie  total 

<  destruction  of  that  species  of  game  :*  may  it  please 
your  majesty  that  it  may  be  enacted ;  and  be  it  enacted 
by  the  king's  most  excellent  majestyj  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  tempomi, 
and  commons,  in  this  present  parliament  assembled,  and 

by  the  authority  of  the  same,  That,  from  and  after  the  No  person  to 
twenty-fourth  day  of  June,  one  thousand  seven  hundred  ^^^^^^j^^"^^; 
and  seventy -three,  no  person  or  persons  shall,  upon  any  tween,  &c. 
pretence  whatsoever,  wilfully  take,  kill,  destroy,  carry, 
sell,  buy,  or  have,  in  his,  her,  or  their  possession  or  use, 
any  heath-fowl,  commonly  called  black-game,  between 
the  tenth  day  of  December  and  the  twentieth  day  of  Au- 
gust, in  any  year ;  nor  any  grouse,  commonly  called 
red-game,  between  the  tenth  day  of  December  and  the 
twelfth  day  of  August,  in  any  year ;  nor  any  bustard, 
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Penalty. 


Forfcitiir«s 
and  penal- 
tics. 


A.  D.  1775.  between  the  first  day  of  March  and  the  first  day  rf  Sep- 
lember,  in  any  year. 

II.  And  be  it  farther  enacted  by  the  authority  afoie- 
said,  That  from  and  after  the  said  twenty-fourth  day  of 
June,  if  any  person  or  persons  shall,  in  any  of  the  caaes 
aforesaid,  offend,  contrary  to  tbe  true  intent  and  mean* 
ing  of  this  act,  every  such  person  shall,  upon  due  con- 
viction, for  the  first  offence,  forfeit  and  pay  any  sura  or 
sums  of  money  not  exceeding  twenty  pounds,  nor  less 
than  ten  pounds  ;  and  for  the  second  and  every  subset 
quent  offence,  any  sum  or  sums  of  money  not  exceed- 
ing thirty  pounds,  nor  less  than  twenty  pounds  ;  to  be 
levied  and  recovered  in  manner  as  herein  is  after  men* 
tioned. 

III.  And  be  it  further  enacted,  Tliat  all  such  forfei- 
tures and  penalties,  so  to  be  incurred  as  aforesaid,  shall 
and  may  be  recovered  by  action  of  debt,  bill,  plaint,  or 
information,  in  any  of  his  majesty's  courts  of  record  at 
Westminster,  or  great  sessions  in  Walrs,  wherein  no 
essoin,  protection,  nor  wager  of  law,  nor  more  than  one 
imparlance  shall  be  allowed :  provided  such  action  be 
brought  within  six  calendar  months  after  the  matter  or 
thing  done,  for  which  the  same  shall  be  commenced  or 
exhibited. 

luforroation.  I\r.  And  be  it  further  enacted,  That  it  shall  and  may 
be  lawful  for  any  person  whatsoever  (except  the  person 
liable  to  pay  any  such  forfeitures  or  penalties)  to  proceed 
to  recover  any  of  the  aforesaid  forfeitures  and  penalties, 
by  information  and  conviction,  before  any  justice  or  jus* 
tices  of  the  peace  of  any  county,  city,  corporation,  di- 
vision,  riding,  precinct,  or  liberty,  wherein  the  offence 
shall  happen  ;  and  such  justice  or  justices  are  hereby 
authorised  and  impowered,  upon  due  proof  made  upon 
oath  by  one  or  more  credible  witness  or  witnesses,  or  by 
the  confession  of  the  party  accused^  to  cause  the  said 
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ferfeitare  to  be  fordiwith  paid ;  and,  in  case  of  ileglect  a.  D.  1778. 
is>r  refusal,  to  levy  the  same  by  dbtress  andsale  of  the 
offender's  goods  and  chattels,  by  warrant  under  his  or 
their  hand  and  seal,  or  hands  and  seals,  together  with 
slW  costs  and  charges  attending  the  same,  returning  the 
overplus,  if  any,  to  the  owner ;  and  everj  such  forfei- 
ture, when  paid  or  recovered,  shall  be  ap[4ied,  one 
moiety  to  tiie  informer,  and  the  other  moiety  to  the 
poor  of  the  parish  where  S'Uch  offence  shall  have  been 
committed  ;  and  it  shall  and  may  be  lawful  for  such  jus- 
tice or  justices  to  order  such  offender  to  be  detained  in 
«afe  custody  until  return  may  be  conveniently  had  and 
made  to  such  warrant  of  distress,  unless  the  party  so  con- 
victed shall  give  sufficient  security,  to  the  satis&ction  of 
such  justice  or  justices,  for  his  appearance  before  him  o)r 
thera,  on  the  day  appointed  for  the  return  of  the  war- 
rant of  distress,  such  day  not  exceeding  five  days  from 
the  time  of  taking  such  security ;  which  security  the 
said  justice  or  justices  is  and  are  hereby  empowered  to 
take  by  way  of  recognizance,  or  otherwise  :  and  in  case 
no  sufficient  distress  can  be  had,  such  justice  or  justices 
shall  commit  such  offender  to  the  common  gaol,  or  house 
of  correction,  there  to  be  kept  to  hard  labour  for  any 
time  not  eiccceding  six  nor   less  than  three  calendar 
monUis,  unless  the  money  forfeited,  and  all  costs  and 
charges  attending  the  prosecution,  shall  be  sooner  paid 
and  discharged. 

V.  Provided  always,  and  be  it  further  enacted,  That 
no  offender  against  the  provisions  of  this  act  shall  be 
prosecuted  for  the  same  offence  both  by  action  of  law 
and  by  information  before  a  justice  of  the  peace;  but, 
in  case  of  any  second  prosecution,  the  person  so  doubly 
prosecuted  may  plead,  in  his  defence,  the  former  pro- 
secution pending,  or  the  conviction  or  judgment  there- 
upon had.  . 
^  VI.  And|  for  the  more  eaisy  convictiw  of  offenders  Conviction/ 
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A.  D.  177S.  ^  agftinst  this  act/  be  it  further  enacted,  That  the  Saaa 
"of  the  cony iction shall  be  drawn  np  in  the  foUowing,  or 
like  form  of  words  : 

<  BE  it  remembered,  that  on  the  day  of 

<  in  the  year  of  our  Lord 

^  A.  B.  haying  appeared  before  me,  us,  [ar^ 

<  one  or  more  of  his  majesty's  justices  of  the 
*  peace  [as  the  case  may  be']  for  the  county  of 

<  and  due  proof  baying  been  made,  upon  oath, 

<  by  one  or  more  credible  witness  or  witnesses,  or  by  coo- 
^  fession  of  the  party  \_as  the  case  maybe']  isccmyictedof 
^  [specifi/ing  the  offence^  with  the  time  and  place  where 

<  the  same  was  committed^  and  also  specifying,  ifknean, 
'  that  it  is  the  first  J  second,  or  any  subsequent  offence 
^  against  this  act,  as  the  ease  shall  be.] 

*  Giyen  under  my  hand  and  seal,  [or,  our  handsaad 
^  seals,]  the  day  and  year  aforesaid/ 


Which  conyiction  the  said  justice  or  justices  shall 
to  be  wrote  fairly  upon  parchment,  and  returned  ts 
the  next  general  quarter  session  of  the  peace  for  the 
county  where  such  conyiction  was  made,  to  be  filed 
by  the  clerk  of  the  peace,  and  remain  and  be  kept 
among  the  records  of  the  county,  riding,  diyision,  or 
place. 

YIL  Proyided  always,  and  be  it  further  enacted, 
That  it  shall  and  may  be  lawful  for  any  clerk  of  the 
peace  for  any  county,  riding  or  place,  and  he  is  hereby 
required,  upon  application  made  to  him  by  any  persOB 
or  persons  for  that  purpose,  to  cause  a  copy  or  copies  of 
any  conyiction  or  conyictions,  filed  by  him  under  the 
directions  of  this  act,  to  be  forthwith  ddiyeied  to  such 
person  or  persons,  upon  payment  of  one  shilling  for  eyery 
such  copy. 
JustUes  may     yuL  And  be  it  further  enacted,  That  it  shall  and 
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may  be  lawful  for  any  such  justice  or  justices  of  the  A.  D.  I77g. 
peace,  as  aforesaid,  to  administer  an  oath  to  any  witness^"iinister 
or  witnesses,  or  other  person  or  persons,  for  the  better 
discovery  and  execution  of  the  several  mattersand  things 
berein-before  directed  to  be  examined  into,  or  performed 
by  such  justice  or  justices  respectively. 

IX.  Provided  always,  and  be  it  furtlier  enacted, 
That  no  person  shall  be  proceeded  against  for  any  of  the 
offences  aforesaid,  by  information  before  a  justice  of  the 
peace,  unless  such  information  shall  be  made  upon  oath 
before  some  justice  of  the  peace  for  the  county  or  place 
wherein  such  offence  shaU  be  committed,  within  three 
calendar  months  after  such  offence  shall  have  been  com- 
mitted. 

X.  And  be  it  further  enacted  by  the  authority  afore- Appeal, 
•aid,  That  if  any  person  shall  think  himself  or  herself 
•aggrieved,  by  any  thing  done  in  pursuance  of  this  act, 

by  any  justice  or  justices  of  the  peace,  as  afore- 
said, every  such  person  may  appeal  to  the  justices  of 
the  peace  at  any  general  quarter-sessions  of  the  peace  to 
be  held  for  the  county,  riding,  city,  corporation,  pre- 
cinct, or  liberty,  wherein  the  cause  of  such  complaint 
shall  arise,  and  within  four  calendar  months  after  the 
cause  of  such  complaint  shall  have  arisen,  such  appel- 
lant giving,  or  causing  to  be  given,  fourteen  days  notice 
at  the  least,  in  writing,  of  his  or  her  intention  to  bring 
such  appeal,  and  of  the  matter  thereof,  to  the  justice ; 
and  every  other  person  or  persons,  against  whom  such 
complaint  shall  be  made,  and  within  four  days  after  such 
notice,  entering  into  a  recognizance  before  some  justice 
of  the  peace  for  the  said  county,  riding,  division,  city, 
corporation,  precinct,  or  liberty,  with  one  sufficient 
Burety,  conditioned  to  try  such  appeal  at,  andal^ide  the 
order  of,  and  pay  such  costs  as  shall  be  awarded  by  the 
justices  at  such  quarter  sessions ;  and  every  such  justice, 
and  other  personj  having  received  notice  of  such  appeal, 
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A.  n.  1773.  shall  return  all  proceedings  had  before  them,  toucliin; 
the  matter  of  snch  appeal,  to  the  said  justices,  at  sQch 
quarter*ses8ioQs,  on  pain  of  forfeiting  five  pounds  for 
every  such  neglect;  and  the  said  justices,  upon  due 
proof  of  the  notice  given,  and  of  the  entering  into  suck 
recognizance  as  aforesaid,  shall  hear,  and  finally  deter- 
mine, the  causes  and  matters  of  such  appeal,  in  a  snm« 
mary  if(  ay,  and  award  such  cobts  to  the  parties  appeal- 
ing or  appealed  against,  as  they  shall  think  proper;  to 
be  levied  and  recovered  as  herein-bcfore  dirrcted  for  thr 
recovery  of  forfeitures  and  penalties  under  this  act,  aod 
the  determination  of  .such  quarter-sessions  shall  befioal 
and  conclusive,  to  all  intents  and  purposes ;  and  no  pro- 
coTflings  to  be  had  or  taken  in  pursuance  of  this  act  shali 
be  quashed  or  vacated  for  vrant  of  form,  or  removed  bj 
certiorari,  or  any  other  writ  or  process  vrhatsoever,  ex- 
cept as  hcrcin-before  mentioned,iatoany  ofhismajest/i 
courts  of  record  at  Westminster,  any  law  or  statute  (o 
the  contrary  notwithstanding. 
Not  to  ex-  XI.  And  be  it  further  enacted,  That  nothing  ia 
land/^  ^^**  ^^^^  *^^  contained  shall  extend  to  that  part  of  Great  Bri* 

tain  called  Scotland. 
Limitation  of    XII.  And  be  it  further  enacted,  That  if  any  actioo, 
nciions.        ^j^j^  ^j.  iiiformation,  shall  be  commenced  or  prosecuted 
against  any  person  or  persons  for  any  thing  which  shall 
be  done  in  pursuance  of  this  act,  or  in  execution  of  anjr 
of  the  powers  or  authorities  hereby  given,  every  such 
action,  suit  or  information,  shall  be  commenced  or  pro- 
secuted within  the  space  of  six  calendar  months  next 
after  the  fact  craimitted,  and  shall  be  laid  or  brought 
in  the  county,  riding,  division  or  place,  where  the  mat- 
ter shall  arise,  and  not  elsewhere  ;  and  the  defendant  or 
defendants  in  every  such  action,  suit  or  information, 
shall  and  may,  at  his  or  their  election,  plead  specially, 
General  is-   or  the  general  issue,  and  give  this  act,  and  the  special 
*"®-  matter  in  evidence  :  and  if  a  verdict  shall  be  given  fc 
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the  defendant^  or  if  tlid  plaiotiff  or  plaintifik  shall  be  A,  D.  1773. 
nonsuited,  or  discontinue  his,  her  or  their  action,  suit  or 
information,  after  the  defendant  or  defendants  shall  have 
appeared ;  or  if,  upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff  or  plaintiffs,  tlien  the  defend* 
ant  or  defendants  shall  recover  treble  costs,  and  have  Treble  costs. 
such  remedj  for  the  same,  as  any  defendant  or  defendants 
hath  or  have  in  other  cases  by  law. 

XIII.  And  be  it  enacted  by  theauthority  aforesaid.  Part  of  act 
That  so  much  of  an  act,  passed  in  the  second  year  of  pQ^Oed.  * 
his  present  majesty's  reign,  intituled,  ^^  an  act  for  the 
^^  belter  preservation  of  the  game  in  that  part  of  Great 
^^  Britain  called  England,''  as  relates  to  heath-fowl, 
commonly  called  black-game,  or  grouse,  commonly 
called  red-game,  shall  be  and  is  hereby  repealed* 


13  CrEo.  3.  c.  72.  A.  D.  1773. 

AN  ACT  TO  PERMIT  THE  FREE  IMPORTATION  OP  C01>* 
FISH,  LING,  AND  HAKE,  CAUGHT  AND  CURED  Ilf 
CHALEUR-BAY,  OR  ANY  OTHER  PART  OP  THE 
GULPH  OF  SAINT  LAWRENCE,  OR  ON  THE  COAST  OF 
LABRADOR. 


13  GEO.  3.  c.  80. 

AN  ACT  TO  REPEAL  AN  ACT,  MADE  IN  THE  TENTH 
YEAR  OF  THE  REIGN  OF  HIS  PRESENT  MAJESTY, 
INTITULED,  *  AN  ACT  FOR  THE  BETTER  PRESERVA- 
TION  OP  THE  GAME  WITHIN  THAT  PART  OF  GREAT 
BRITAIN  CALLED  ENGLAND  ;'  AND  FOR  MAKING 
OTHER  PROVISIONS  IN  LIEU  THEREOF. 

^  Whereas  by  an  act  passed  in  the  tenth  year  of  the  ^^  q^^  3^ 
^  reign  of  his  present  majesty,  intituled,  <^  an  act  for<^.  i^- 
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A.  D.  1773. 


the  better  preserration  of  the  game  in  that  part  of 
Great  Britain  called  England/'  certain  penalties  and 
punishments  were  inflicted  on  persons  killing  and  de- 
stroying game  in  the  night,  between  onehour  after  sun* 
set  and  one  hour  before  sun-rise :  and  whereas  sooui 
doubts  have  arisen  concerning  the  construction  of  some 
parts  of  the  said  act,  and  some  inconveniences  hxst 
followed  therefrom  ;'   therefore,  for  obviating  suck 
doubts,  and  for  remedying  such  inconveniences,  mayit 
please  your  majesty,  that  it  may  be  enacted ;  and  be  K 
enacted  by  the  king's  most  excellent  majesty,  bj  sod 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  as^ 
Rules  to  be   aembled,  and  by  the  authority  of  the  same.  That  froai 
b^'^^erwns    ^^  ^^^^  ^^  twenty-fourth  day  of  June,  one  thoufflod 
killing  hares,  seven  hundred  and  seventy-three,  if  any  person  or  per- 
f  Jin'&c!"^  sons  shall  knowingly  and  wilfully  kill,  take,  or  destroy 
any  hare,  pheasant,  partridge,  moor-game,  or  heath- 
game,  or  use  any  gun,  dog,  snai-e,  net,  or  other  engine, 
with  intent  to  kill,  take,  or  destroy,  any  hare,  pheasant, 
partridge,  moor-game,  or  heath-game,  in  the  night,  that 
is  to  say,  between  the  hours  of  seven  of  the  clock  at 
night  and  six  in  the  morning,  from  the  twdftb  day  of 
October  to  the  twelfth  day  of  February,  and  between  the 
hours  of  nine  of  the  clock  at  night  and  four  in  the  morn- 
ing, from  the  twelfth  day  of  February  to  the  twelfth  day 
c(  October,  every  such  person  being  convicted  thereof, 
upon  the  oath  or  oaths  of  one  or  more  credible  witness  or 
witnesses,  before  one  or  more  justice  or  justices  of  the 
peace,  acting  for  the  county,  riding,  or  place  where  the 
oflfence  shall  be  committed,  shall  forfeit  and  pay  for  the 
first  offence,  any  sum  not  exceeding  twenty  pounds,  nor 
less  than  ten  pounds ;  and  for  the  second  ofience,  an 
sum  not  exceeding  thirty  pounds,  nor  less  than  twentj 
pounds :  but  in  case  any  information  shall  be  made  upon 
oath,  as  aforesaid,  before  toy  justice  or  justices,  agaW 
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any  person  offending  against  this  acf,  and  if  it  shall  ap-  a.  D.  1773. 
pear  that  such  offender  hath  already  been  convicted  of 
ft  first  and  second  offence  against  this  act ;  then,  and  in 
Mich  case,  such  justice  or  justices  shall  and  may  commit  How  offend- 
such  offender  to  the  common  gaol,  or  house  of  correction,  ®"j!^.^®  P^ 
for  the  county,  riding,  or  place,  there  to  remain  till  the 
next  general  quarter-session  of  the  peace  for  the  said 
county,  riding,  or  place,  unless  such  offender  shall  have 
entered  into  a  recognizance,  \yith  two  sufficient  securi- 
ties, to  appear  at  such  general  quarter-session,  then  and 
there  to  be  tried  by  indictment  for  the  said  offence ;  and 
also  shall  and  may  bind  over  the  informer  to  prosecute 
tlie  said  offender  by  indictment  as  aforesaid ;  and  the 
justices  at  their  said  general  or  quarter-sessions,  shall  and 
may  direct  the  said  indictment  to  be  tried  accordingly  ; 
and  if  upon  such  indictment  such  offender  shall  be  con* 
victed,  he  shall  forfeit  and  pay  in  court  the  sum  of  fifty 
pounds ;  and  in  case  he  shall  neglect  or  refuse  to  pay  the 
said  sum  of  fifty  pounds,  he  shall  be  committed  to  the 
common  gaol,  or  bouse  of  correction,  for  such  county, 
riding,  or  place,  for  any  term  not  less  than  six  nor  more 
than  twelve  calendar  months,  unless  such  penalty  shall 
be  sooner  paid ;  and  such  offender  shall,  if  the  justices 
think  proper,  be  once  publicly  whipped  for  such  offence 
at  the  expiration  of  such  commitment,  in  the  town  or 
place  where  such  gaol  or  house  of  correction  shall  be, 
between  the  hours  of  twelve  and  one  of  the  clock  in  the 
day. 

II.  And  be  it  further  enacted,  That  the  justice  or 
justices^  before  whom  any  ofiender  shall  be  convicted  as 
aforesaid,  shall  cause  the  said  conviction  to  be  made  out 
in  the  manner  and  foiin  following :  that  is  to  say  ; 

^  BE  it  remembered,  that  on  the  day  of  Form  of  oon- 

'  in  the  year  of  our  Lord  A.  B.  ^>^^- 

'  is  convicted  before  me  one  of  his  majesty's 
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A.  D.  1773.  *  justices  of  the  peace  for  the  county  of 

""""^^"""^  ^  [specifying  the  offence^  xcilh  the  time  and  place  Tchere 

*  the  same  was  conimiiled^  and  also  specifying  thai  ii  was 

*  the  first  or  second  offence  against  this  acty  as  the  case 

*  shM  be.'] 

<  Given  under  my  hand  and  seal^  the  day  and 
*  year  aforesaid/ 

Which  conviction  the  said  justice  shall  cause  io  be 
fidrly  \vrotc  over  upon  parchment,  and  returned  to  the 
next  general  quarter  session  of  the  peace  for  the  county, 
riding,  or  place  where  such  conviction  was  made,  to  be 
filed  by  the  clerk  of  the  peace,  and  remain  and  be  kept 
among  the  records  of  the  county. 
Clerk  to  (le-      IH*  Provided  always,  and  be  it  fnrther  enacted  by 
liver  a  copy  ^jj^  authority  aforesaid.  That  it  shall  and  may  be  lawfiil 
on  payment  for  any  clerk  of  the  peace  for  any  county,  riding  or 
^^  ^^*  place,  and  he  is  hereby  required,  upon  applicalian  made 

to  him  by  any  person  or  persons  for  that  porpose,  to 
oause  a  copy  or  copies  of  any  conviction  or  convictions, 
filed  by  him  under  the  directions  of  this  act,  to  be  forth- 
with delivered  to  such  person  or  persons,  upon  payment 
of  one  shilling  for  every  such  copy. 
Penalties  and  I V.  And  be  it  further  enacted  by  the  autliority  afor^* 
or  eiturcs.  ^^j j^  That  the  pecuniary  penalties  and  forfeitures  hcie- 
by  to  be  incurred  and  made  payable  upon  any  con  victiiMi, 
for  a  first  and  second  offence  against  this  act,  and  also 
for  a  third  offence,  upon  conviction  at  the  quartcr-ces- 
sions,  as  aforesaid,  together  with  the  costs  and  charges 
previous  to,  and  attending  such  conviction^  to  he 
ascertained  by  the  justice  or  justices  before  whom  any 
pfiender  shall  be  convicted,  shall  be  forthwith  paid  by 
the  person  convicted,  one  moiety  of  the  forfeiture  to  the 
informer,  and  the  other  moiety  to  the  poor  of  the  parish 
or  place  where  the  offence  shall  be  committed :  and  in 
case  such  person  shall  refuse  or  neglect  to  pay  the  same , 


APPENDIX.  637 

or  to  give  security  for  the  payment  thereof,  such  justice  A.  D.  1773, 
or  justices  shall,  by  warrant  under  his  or  their  hand  and 
seal,  or  hands  and  seals,  cause  the  same  to  be  levied  by 
distress  and  sale  of  the  offender's  goods  and  chattels,  to- 
gether with  all  costs  and  charges  attending  such  distress 
and  sale,  returning  the  overplus  (if  any)  to  the  owner ; 
and  it  shall  and  may  be  lawful  for  such  justice -or  jus- 
tices to  order  such  offender  to  be  detained  in  safe  cus- 
tody, until  return  may  conveniently  be  hod  and  made  to 
such  warrant  of  distress,  unless  the  party  so  convicted 
shall  give  sufficient  security,  to  the  satisfaction  of  such 
justice  or  justices,  for  his  appearance  before  the  said 
justice  or  justices,  on  such  day  as  shall  be  appointed  by 
the  said  justice  or  justices,  for  the  day  of  the  return  of  the 
said  warrant  of  distress,  such  day  not  exceeding  seven 
days  from  the  time  of  taking  such  security  ;  which  se- 
curity the  said  justice  or  justices  are  hereby  impowered 
to  take  by  way  of  recognizance,  or  otherwise :  but  if 
upon  such  return  no  sufficient  distress  can  be  had,  then^ 
and  in  such  case,  the  said  justice  or  justices  shall  and 
may  coounit  such  offender  to  the  common  gaol  or  house 
of  correction,  of  the  county,  riding  or  place,  for  the 
space  of  three  calendar  months,  unless  the  money  for- 
feited shall  be  sooner  paid,  or  until  such  offender,  think- 
ing him  or  herself  aggrieved  by  such  conviction,  shall 
give  notice  to  the  informer,  that  be  or  she  intends  to  ap- 
peal to  the  justices  of  the  peace,  at  the  next  general 
qucurter  sessions  of  the  peace,  to  be  held  for  the  county 
or  place  wherein  the  cause  of  complaint  shall  arise,  and 
shall  enter  into  recognizance  before  some  justice  or  jus- 
tices, with  two  sufficient  securities,  conditioned  to  try 
such  appeal,  and  to  abide  the  order  of,  and  pay  such 
costs  as   shall  be   awarded   by  the  justices  at  such 
quarter  sessions ;  which  notice  of  appeal  being  not  less 
than  fourteen  days  before  the  trial  thereof,  such  person 
v>  aggrieved  is  hereby  impowered  to  give ;  and  the  said 


638  APPENDIX. 

A.  D.  1773.  justices  at  such  session,  upon  due  proof  of  such  notice 
being  given  as  aforesaid,  and  of  the  entering  into  suck 
lecognuance,  shall  hear  and  finally  detennine  the  canaa 
and  nuitlers  of  such  appeal  in  a  summary  way^  and 
award  such  costs  to  the  parties  appealing  or  appealed 
against,  as  they  the  said  justices  shall  think  propei ; 
mi  the  determination  of  such  quarter-sessions  shall  be 
final,  binding,  and  conclusive,  to  all  intents  and  par- 
poses  vrhatsoever. 
Provisions  of  V*  And  be  it  further  enacted.  That  all  the  proTisaons 
10  Geo.  3.     ^f  jj^Q  ggj^  recited  act  shall  be^  and  are  hereby  dedaied  to 

pealed.         be  repealed. 

Penalties  for     VI.   And  be  it  enacted  by  the  authority  afinesaid, 

wilfully  kill-  xhat  from  and  after  the  said  tiwenty-fonrth  day  of  Jane, 

ing  g  imc,  or  ^  ^  j 

usiDg  a  gun  one  thousand  seven  hundred  and  seventy-three,  if  any 

ort.'li^tmM.P®"^^  ^^  persons  shall,  upon  a  Sunday,  or  on  Christ- 
day,  mas-day,  in  the  day-time,  knowingly  and  wilfully  take^ 
kill  or  destroy  any  hare,  pheasant,  partridge,  heath- 
game,  or  moor-game,  or  shall  upon  a  Sunday  or  on 
Christmas-day,  use  any  gun,  dog,  net,  or  engine^  far 
taking,  killing,  or  destroying  any  hare,  pheasant,  par- 
tridge, moor  •game,  or  heath-game ;  every  such  person 
being  convicted  thereof,  in  the  manner  and  form  pre- 
scribed by  this  act,  shall  be  subject  to  the  like  fedeitiires 
and  penalties  as  are  herein-before  enacted  to  be  inflicted 
for  other  oiFences  against  this  act. 
How  penal-       ^H*  And  be  it  further  enacted,  Tliat  in  case  any  per- 
ties  for  of-     gQQ  g])|^u  commit  an  offence  aninst  this  act,  wherebr  a 

fences  com-  ^^  '  ^ 

niitted  are  to  penalty  or  punishment  is  incurred,  and  dwells  in  an- 
be  recovered,  ^^g^  county  than  in  that  in  which  the  oflknce  was  com- 
mitted, the  justice  or  justic^^  before  whom  such  iniinr- 
mation  or  indictment  was  bad  or  made,  may  direct  his 
or  their  warrant  of  apprehension,  and  of  distress  and 
sale,  to  any  constable  within  such-  county,  ridings  or 
place,  where  the  offence  was  committed^  to  be  by  bim 
carried  to  the  justice  near  residing  to  the  place  Where 
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Ihe  oflcndfr  dtrdfls  iti  stttSt  other  countj,  riding,  ot  a.  D.  itts. 
place,  to  be  signed  by  bhti  on  the  back  of  tbe  said  tmr- 
itmf,  upon  proof  (Ai  Oftftt  of  the  band-tvriting  of  the  jus- 
tice wbo  firrt  granted  the  warrant ;  which  indorsement 
fiball  be  suffieierrt  authority  for  the  constable  of  finch  pa- 
rish or  township  whrtre  he  dwells,  or  where  his  goods 
afnd  ehattefe,  or  distress,  are  to  be  had  and  fonnd,  or  for 
such  c<Mistabie  who  shall  bring  the  said  warrant  to  be  in« 
dorsed,  to  appfrcfiend  and  convey  such  offender  befdie 
the  jastice  wiio  first  granted  th^  warrant,  or  any  other 
justice  or  jnstlces  of  that  county  where  the  offence  waii 
committed,  or  for  sucfh  confutable  to  levy  such  pe- 
nalty, by  disrtress  and  sale,  fn  the  same  manner,  and  with 
the  same  powers,  as  might  have  been  done  if  the  person 
Iiad  fived  in  the  county,  ridhig,  or  place  where  the  of« 
fence  was  committed  ;  and  also,  in  case  where  no  suffi- 
cient distress  cati  be  had  or  found,  to  convey  the  of- 
fefnder  before  the  justice  who  first  granted  the  warrant  of 
distress,  or  any  other  ju^ioe  or  justices  of  that  county 
where  the  offence  was  committed,  to  be  dealt  with  ac- 
ccmling  to  law  ;  and  the  ju'stice  of  such  otiier  county 
who  indorsed  the  warrant  of  distress  or  apprehension 
slmll  direct  such  constable,  or  other  person  taking  and 
making  such  distress  and  sale,  to  deliver  over  any  sums 
oT  money  for  penalties  arismg  from  sach  distress  and 
sale,  f  o  the  justice  of  the  county  tv^io  first  granted  the 
warrant,  to  be  by  him  distributed  according  to  the 
meaning  of  this  act ;  and  in  case  such  constable  or  other 
person  shall  neglect  or  refuse  to  pay  such  sums  of  mo* 
ney,  or  deliver  over  all  proceedings  had  upon  such  dis« 
tress  and  sale,  or  warrant  of  apprehension,  such  justice 
who  first  granted  the  warrant,  or  tbe  justice  who  iO'* 
dorsed  it,  may  commit  such  constable,  or  other  person 
so  refusing  or  neglecting  te  account  for  the  sums  of 
money  received,  or  deliver  over  the  proceedings  so  bad 
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« 

A.  D.  1773.  thcrcppoD,  to  the  coaunon  gaol^  or  house  of  cornectioD, 
for  the  space  of  six  months,  or  until  the  money  shall  be 
paid,  and  the  proceedings  delivered  over  to  the  justice 
who  first  granted  the  warrant ;  or  in  case  of  his  absence 
or  death,  to  any  other  justice  of  the  same  county,  to  be 
by  him  distributed  according  to  the  true  intent  and 
meaning  of  this  act :  and  thai  no  action  of  trespass, 
false  imprisonment,  information,  or  indictment,  or  other 
^ion  or  appeal,  shall  be  brought,  sued,  commenced,  or 
prosecuted,  by  any  person  or  persons  whatsoever,  against 
the  justice  of  such  other  county  who  indorsed  such  war- 
rant, for  or  by  reason  of  his  indorsing  the  same. 
Proceedings      VIII.  Provided  always,  and  be  it  further  enacted, 
qu  ishcd,  nor'^'^^^  ^^  order  made  concerning  any  of  the  matters  afore* 
rcmuveable   said,  or  any  other  proceedings  to  be  had  touching  the 
'conviction  or  convictions  of  any  offender  or  ofl^nden 
against  this  act,  shall  be  quadied  fw  want  of  form,  or 
be  removed  by  writ  of  certiorari,  or  any  other  writ  or 
process  whatsoever,  into  any  of  his  majesty's  courts  of 
record  at  Westminster. 
Iiifonnaiion       IX.  Provided  also.  That  no  person  shall  be  pro- 
uith!  ^"       cecded  against  for  any  of  the  offences  against  this  act, 
as  aforesaid,  unless  information  shall  be  made  thereof 
upon  oath  before  some  justice  of  the  peace  for  the  county, 
riding,  or  place,  wherein  such  ofience  shall  be  com-* 
milted,  within  one  calendar  month  after  sucli  offence 
shall  be  committed 
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A.  D.  \r75. 

15  GEO.  S,  c.  46.  A.  D.  1775. 

AN  ACT  FOR  AMENDING  AND  RENDKRING  MORE  EF- 
FECTUAL AN  ACT  FA9SED  IN  THE  ELEVENTH  YEAR 
OF  His  PRESENT  MAJCSTY^S  REIGN,  INTITULED, 
*  AX  ACT  FOR  REGULATING  AND  IMPROVING  THE 
FISHERIES  IN  THE  RIVER  TWEED,  AND  THE  RIVERS 
AND  STREAMS  RUNNING  INTO  THE  SAME,  AND 
ALSO  WITHIN  THE  MOUTH  OR  ENTRANCE  OF  Tilt 
SAID    RIVER." 


16  GEO.  3.  c.  30.  A.  D.  1776.  A.  D.  1776. 

A3I  ACT  MORE  EFFECTUALLY  TO  PREVENT  THE  STEAL* 
ING  OF  DEER,  AND  TO  REPEAL  SEVERAL  FORMER 
STATUTES   MADE   FOR   THE   LIKE    PURPOSE,    (a) 

*   Whereas  the  statutes  now  in  force  for  the  discovery j^i^^  and 
and  punishment  of  deer'Stealers  are  numerous,  and^"  V^^  r^'* 
many  of  them  ineffectual :  and  whereas  the  goodpur«43  Geo,  s. 
poses  thereby  intended  might  be  better  effected,  ifsuch^*  "^^J* 
of  the  said  statutes  as  are  found  to  be  defective  wereany  whoMiall 
repealed,  and  such  good  provisions  as  are  therein  con«^^°^^*^*  ^ 
tained,  together  with  such  further  provisions  as  may  bedeer,  in  any 
expedient,  were  reduced  into  one  act ;'  be  it  therefore  ^^^^^^    ^* 
enacted  by  the  king's  most  excellent  majesty,  by  and 
m^ith  the  advice  and  consent  of  the  lords  spiritual  and  summer  ad« 
temporal,  and  commons,  in  this  present  parliament  as*^*^®  ^^^1^®""** 
sembled,  and  by  the  authority  of  the  same.  That  if  anyoneDavies 
person  or  persons  shall  course  or  hunt,  or  shall  take  in^^^  tried  ** 
any  slip,  noose,  toyle,  or  snare,  or  shall  kill,  wound  or"  for  hunting 
destroy,  or  shall  shoot  at,  or  otherwise  attempt  to  kill,fj2low-dMr  * 

wound  or  destroy,  or  shall  carry  away,  any  red  or  fal- in  an  inclosed 

,  *,.  .     ^P^rk,"  on 

low-deer,  in  any    iorest,    chase,  purlieu,    ot  ancient 9  Qeo.  1. 
walk,  wliether  ine^o^cd  or  not,  or  in  any  inolosed  parkjj- ^^- T^?"£^ 

tv  2]  P"""" 
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A>  D.  tn6.  paddock)  wood,  or  other  inclosed  ground,  vhere  deer 

was  con-       n^e,  have  been,  or  shall  be  usaaBy  icept^  without  the 

question  was  consent  of  the  owner,  or  without  being  otherwise  duly 

reserved  for  authorised,  or  shall  be  aiding,  abetting,  or  assisting 

tnc  opinion  •»• 

of  the  twelve  therein  or  thereunto,   every  person  so  offending,  bj 

the? tlw!t  act  coursing,  hunting,  shooting  at,  or  otherwise  attempting 
was  not  vir-  to  kill,  wound,  or  destroy,  or  by  aiding  therein  or  there- 
j^J^jJd'by  't'lto*  s^aU  forfeit,  for  every  such  offence,  the  sum  of 
16  Geo.  $•  twenty  pounds ;  and  every  person  so  offending  by  kil- 
Judges  de-  ling,  wounding  or  destroying,  or  by  taking  in  any  slip, 
cided  that  it  ^oose,  toyle,  or  snare,  or  by  carrying  away,  or  by  aid- 
secfuence  of  ing  therein  respectively, shall,  for  every  deer  so  wounded, 
f^Aw^at^*^  killed,  destroyed,  taken,  or  carried  away,  forfeit  and 
the  ensuing  pay  the  sum  of  thirty  pounds;  and  if  the  offender  in 
discharged!  any  of  the  cases  aforesaid  shall  be  a  keeper  of,  or  person 
8  Eatt'i  in  any  manner  entrusted  with  the  custody  or  care  of 
§  ao9«  deer^  in  the  forest,  chase,  purlieu,  ancient  walk,  or  in- 

closed park,  paddock,  or  wood,  or  other  inclosed  plaop, 
where  the  offence  shall  be  committed-,  ev«ry  such  of- 
fender shall  forfeit  and  pay  double  t^  penalty  heran- 
before  appointed  to  be  paid  by  other  oSenders ;  «kl  if 
Buy  person  or  persons,  after  having  been  convieted  of 
any  of  the  aforesaid  ofiences,  shall  offend  a  ^seeond  time 
against  this  act,  by  committing  any  of  the  afaresaMl  o£> 
fbices,  such  second  oflfence,  whether  it  be  the  same  as 
the  first  oflbnce,  or  be  any  other  of  the  afbresaid  af^ 
fences,  shall  be  deemed  and  adjudged  to  be  feloay,  alMl 
the  person  guilty  thereof,  bemg^awfuHy  convicted  upcai 
indictment,  ^hall  be  transpotted  to  one  ^f  his  majesty^ 
plantations  in  America,  for  the  spsice  of  seven  years. 
Persona  con-     H*  And  be  it  further  enacted.  That  eveiy  person  who 
2^'^'"  hath  been,  or,  before  the  conttnencemeirt  of  tkb  art, 
siill  ViMe  to  shall  be,  convicted  under  any  statute  now  in  force,  fck 
peaaiuesy&c  unlawfully  hunting,  coursing,  killing,  taking,  or  cany* 
ing  away,  any  deer  out  of  any  forest,  chase,  putfiea, 
ancicm  walk,  paihrk,  paddock*,  wo6d,  ^indoied  grMixl> 
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dhall  be  su^ecl  and  liable  to  the  seTeral  pftioaaad  pfenak  A.  D.  trr^. 

ties  by  such  statute  provided^  ia  like  iiiai\Ber  as  if  thig 

act  bad  uoi  been  made ;  and  ia  case  any  such  olfender 

shall,  after  the  comniencement  of  this  act,  be  guilty  and 

convicted  of  any  of  the  aforesaid  oflfences  againet  this 

act  (the  legal  proof  of  such  first  or  former  ooariction 

lutTing  been  first  made),  every  such  person  shall  be 

deemed  and  iidjudged  to  have  ccmimitted  a  second  o£m 

fence  against  this  act,  in  like  manner  as  if  this  act  had 

beoi  in  force  at  the  time  of  such  first  conviction,  and  as 

if  such  conviction  had  been  made  under  the  provisions 

of  this  act. 

^  IIL  And,  to  the  intent  that  the  prosecution  of  per- How  jusHoss 
^  80BB  \Tbo  shall  oSkmd  a  second  time  in  maimer  albre*^^  proceed, 
^  said,  may  be  carried  on  ynXh  as  little  expence  and 
*  trouble  as  is  possible,'  be  it  further  enacted.  That  the 
justice  before  whom  any  person  shall,  after  the  com- 
Basnoement  of  this  act,  be  convicted  for  the  first  time 
of  any  of  the  ofiences  before-described,  shall  transmit 
suck  oonvlctioD,  under  his  hand  and  seal,  to  the 
quarter  session  which  next  after  such  conviction  shall 
be  hoUen  for  tlie  county,  riding,  division,  city,  towB^ 
or  place,  wherein  such  first  ofience  shall  be  committed, 
there  to  be  filed  by  the  clerk  of  the  peace,  and  to  be 
kept  amongst  the  records  of  the  peace ;  and  such  con* 
victiim  so  fikd,  or  a  true  copy  thereof  certified  and 
subscribed  by  such  clerk  of  the  peace,  shall  be  suffieient 
eyidence  to  prove  the  conviction  of  such  first  offence  as 
aforesaid, 

iV.  And  be  it  further  enacted.  That  it  shaH  be  law- justices  may 
fal  for  any  one  justice  of  the  peace,  to^pon  complaint  6^^ 
made  to  him  on  oath  by  any  cicedible  persons,  that  there  search, 
is  reason  to  suqiecl  any  person  or  persons  of  having  in 
bis,  her,  or  their  custody  or  possession,  or  in  any  dwel- 
ling-house, out-house,  yard,  garden,  or  place,  any  red 
or  fidUow-deer,  which  shall  have  been  unlawftdly  kiUed} 
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A.D.  iT7d>  or  the  liead,  skin,  or  other  part  thereof,  or  any  dip, 
noose,  toyle,  snare,  or  other  engine,  for  the  unlaivfol 
taking  of  deer,  by  ifvarrant  under  his  hand  and  seal,  to 
cause  such  person  and  persons,  and  such  dvreHing-house, 
out- house,  £^rden,  or  place,  to  be  searched ;  and  if 
any  red  or  faUow«-deer  suspected  to  have  been  unlawfuHy 
killed,  or  the  head,  skin,  or  other  part  thereof,  or  any 
slip,  noose,  toyle,  snare,  or  other  engine,  suspected  to  be 
used  for  the  unlawful  taking  or  killing  of  deer,  shall  be 
found  in  his,  her,  or  their  custody  or  possession,  or  in 
such  dwelling-house,  out-house,  garden,  or  place,  to 
cause  the  same  and  such  person  or  persons  so  haYing 
possession,  or  in  whose  dwelling-hoilse,  out-house, 
garden,  or  other  place,  the  same  shall  be  found, 
to  be  brought  before  any  justice  of  the  peace  haying 
jurisdiction;  and  if  such  peison  or  persons  shall  not 
produce  before  such  justice  the  party  of  whom  he,  she 
or  they,  received  the  same,  or  satisfy  such  justice  that 
he,  siie  or  tbey,  came  lawfully  by  such  deer,  or  the 
head,  skin,  or  other  part  thereof,  or  had  a  lawful  occa- 
sion  for  such  slip,  noose,  toyle,  snare,  or  other  engine, 
or  did  not  keep  the  same  for  any  unlawful  purpose,  then 
every  such  person  shall  forfeit  any  sum  not  exceeding 
•thirty  pounds  nor  less  than  ten  pounds,  at  the  discre- 
tion of  such  justice. 
In  case  per-  V.  And  be  it  further  enacted.  That  if  any  red  or  fal- 
b^"corv^c"ted  ^w-deer,  suspected  to  have  been  unlawfully  killed,  or 
how  justices  the  head,  skin,  or  other  part  of  such  deer,  shall,  on  a 
procee  .  g^j.^jj  ^nder  a  warrant  from  any  justice  of  the  peace,  be 
£>und  in  the  possession  or  custody  of  any  person  or  per- 
sons, or  in  any  dwelling«house,  out-house,  garden,  or 
other  place,  or  shall  be  proved  to  have  been  in  the  pos- 
session,  house,  out-house,  garden  or  place,  of  any  per>> 
.  son  or  perisons  who  may  be  justly  suspected  to  have 
come  dishonestly  or  unlawfully  by  the  same  as  aforesaid ; 
and  such  person  or  persons  so  in  possession,  or  the 
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o^imer  or  occupier  of  such  dwelling-hoiise,  out-house,  A.  D.  17T6. 
garden,  or  other  place,  shall  not,  under  the  provisions 
aforesaid,  be  liable  to  conviction ;  then,  and  in  every 
such  case,  for  the  discovery  of  (he  party  or  parties  who 
actually  killed  or  stole  such  deer,  it  shall  and  may  be 
laivful  to  and  for  any  justice  of  the  peace  having  juris- 
diction, as  the  evidence  given  and  the  circumstances  of 
the  case  shall  require,  tp  summon  before  him,  at  his  dis- 
cretion, every  person  through  whose  hands  such  deer,  or 
the  head,  skin,  or  other  part  thereof  so  found,  shall  ap- 
pear to  have  passed ;  and  if  the  person  and  persons  from 
-whom  such  deer,  or  the  head,  skin,  or  other  part  thereof, 
shall  appear  to  have  been  first  received,  or  who  having 
had  possession  thereof,  shall  not  give  proof,  to  the 
satisfaction  of  such  justice,  that  he,  she  or  they  came 
la'wfully  by  the  same,  such  person  or  persons  shall,  on 
every  conviction,  forfeit  and  pay  any  sura  not.  exceeding 
thirty  pounds  nor  less  than  ten  pounds,  at  the  discretion  • 
of  such  justice. 

YI.  And  be  it  further  enactf^d.  That  in  case  it  shallSuspected 
appear,  on  the  oath  of  a  credible  witness,  that  any  per-P^^^^°^'  *^* 
son  or  persons  hath  or  have  had  in  his,  her  or  their  pos- 
session, house,  out-house,  garden,  or  place,  any  red  or 
jfaJlow-deer,  or  the  skin,  head,  or  other  part  thereof,  and 
shall  be  reasonably  suspected  to  have  come  dishonestly 
or  unlawfully  thereby,  then,  and  in  every  such  case, 
every  such  person  or  persons,  and  all  other  persons 
through  whose  hands  the  same  shall  appear  to  have 
passed  under  the  like  suspicion,  shall  and  may  be  pro- 
ceeded against  in  like  manner  and  form,  and  on  convic- 
tion shall  be  subject  and  liable  to  tlie  same  penalty  or 
penalties,  as  if  such  deer,  or  the  head,  skin,  or  other 
part  thereof,  had  been  found  in  the  possession,  house, 
out-<house,  garden  or  place,  of  such  person  or  persons, 
upon  a  search  made  under  and  by  virtue  of  any  such  - 
warrant  as  fiforeisaid. 
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A,  P.  l7Tg>  VII*  Aad  b^  ii  foslber  ensctsd)  Thai  in  cue  aajr  pv 
Penalty  on  5911  or  fgfnooB  sball  act,  lay  or  use  any  net,  iriie,  dip, 
teuiDg  netBy  ^^^^^^^^  ^^j^  ^  ^^^  engine,  for  the  purpose  of  takinger 

kmiog  doer,  within  or  upon  any  (bresl,  chace,  purlin 
or  ancient  walk,  or  in  the  ring  or  outer  fence  or  bank 
dlTuling  the  same  from  the  adjoining  kudb;  arinanj 
inclosed  park,  paddock,  wood  or  ground,  where iker 
are,  have  been,  or  shall  be  ufiually  )b9f%y  anch  perMo  or 
persons,  not  being  the  owner  of  such  forest,  ehsce,  puf* 
lieu,  ancient  walk,  park,  paddock,  wood  or  gnuiad^  or 
entrusted  with  the  care  of  the  deer  within  the  same,  asi 
shall  be  convicted  of  any  of  such  oftnces,  evoj  nd 
offender  shall  forfeit  and  pay,  for  the  first  oftnos,  mj 
sun  ndt  exceeding  ten  pounds  nor  less  than  fivepmiods; 
and  if  afterwards  convicted  of  any  of  the  offences  hst- 
mentioned,  shall,  on  every  conviction  after  the  6ni,  fa* 
feit  and  pay  any  sum  not  exceeding  twenty  peands  aor 
less  than  ten  pounds;  which  said  respedive  foifeiuua 
shall  be  set  at  the  discretion  of  the  justice  or  jastices  be* 
foce  whom  the  offender  or  o£Eendars  shall  be  conrictedof 
such  first  or  further  oAence. 
Penalty  on  VIII.  And  be  it  further  enacted.  Thai  if  any  penfl» 
P;J^°^J^"or  persons  shaU  at  any  tisse  wilfully  pull  down  or  de- 
stroy,  or  cause  to  be  wilfully  pulled  down  or  dcstojed, 
the  pale  ot  pales,  or  any  part  of  the  walls  of  any  fore^ 
chace,  purlieu,  andent  walk,  park,  paddock,  wood  or 
other  ground,  where  any  rod  or  feHow-deer  shall  faethea 
kept,  without  the  consem  of  tlie  owner  or  person  ckie^^ 
entrusted  with  the  custody  thereof,  or  beings  otkenrise 
duly  authori^d,  eyery  person  so  offending  shsH  be  ink* 
ject  unito  the  forfeiture  aad  pcnidty  hereby  inflicted  ftf 
the  finst  offence  o(killii]g  of  any^  deer. 
Pensltyon  IX.  And  be  iA  further  enacted,  Tbalif  anypensDOf 
carrying  fire  peiBons  carrying  any  gun  or  other  fiio-arias,  or  any 
svard,  staff,  or  other  offensive  weapon,  shaU  come  iatt 
any  forest,  chace,  purlieu  or  ancient  wafr,  or  into  aV 
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iiiciQadl  paric^  paddock,  wood,  fa  into  9mj  other  gioiadA.I>.  ir76. 
where  deer  ave  BsuaUjr  kept,  be  tke  some  incloard  ca 
not  indosed,  with  an  mient  luiUiwffilljr  to  shoot  at, 
oourse  or  bniit,  or  to  take  in  any  slip,  noote,  ioyitf 
snare  or  other  engine,  or  to  kill,  wonnd,  destroy  or  take 
away,  any  red  or  fallow-^eer,  it  shall  be  lawful  for  every 
ranger  or  keeper,  or  person  entrasted  with  the  care  of 
such  deer,  to  seise  and  take  from  such  person  and  per« 
sons,  in  and  upon  suck  forest,  chace,  purlieu,  ancient 
walk,  park,  paddock,  wood  or  other  gnnuid,  to  and  for 
the  use  of  the  owner  thereof  respectively,  aH  such  guns, 
fire-arms,  slips,  ngoees,  toyles,  snares  or  other  engines, 
and  all  dogs  theie  brought  for  courting  deer,  in  the  same 
and  like  manner  as  the  game^keepers  of  nanocs  are  im* 
powered  by  law,  within  their  respective  manors,  to  seise 
and  take  dogs,  nets,  or  other  engines,  in  the  custody  of 
persons  not  qualified  by  the  laws  to  keep  the  same ;  and 
if  any  such  person  or  persons  shall  these  unlawfully  beisit 
or  wooad  any  ranger  or  keeper,  or  his  or  their  servants 
or  assistants,  in  the  execution  of  his  or  their  ofice  or  of> 
"Scesj  or  shall  attempt  to  rescue  any  person  in  the  lawful 
custody  of  any  such  ranger,  keeper,  servant  or  assist* 
ant,  ev^  peiBon  so  offending  shall  be  deemed  and  ad- 
judged to  be  guilty  of  felony,  and  on  being  lawfully 
convieied  on  indictment,  riiail  be  tnmsported  to  one  of 
his  majesty^s  phntotions  nx  America,  for  the  space  of 
seven  years. 

X.  And  be  it  fuitber  enacted.  That,  upjm  com- How  justices 
plaint  or  information  upon  oath,  of  any  one  or  uioreiQJ^nnstion 
^sredible  witness  or  witnesses,  befiMre  any  one  justice  of  o^<>ff«^<^*®- 
the  peace  having  jurisdiction,  of  any  offence  committed 
against  this  act,  it  shall  and  may  be  lawful  to  and  for 
auch  justice  (except  in  such  cases  only  where  the  justice 
is  specially  directed  previously  to  sumniOB  the  party  be* 
fore  him)  to  cause  the  person  or  persons,  who  shall  be 
eharged  by  such  complaint  ot  information,  to  be  appre* 
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A.  D.  1773.  justices  at  such  session,  upon  due  proof  of  sudi  notice 
being  given  as  aforesaid,  and  of  the  entering  into  %nA 
recognizance,  shall  hear  and  finally  determine  the  oanan 
and  nuitlers  of  such  appeal  in  a  suaunary  way,  and 
award  such  costs  to  the  parties  appealing  or  appeakd 
against,  as  they  the  said  justices  shall  think  propci ; 
and  the  determination  of  sach  quarter^sessiona  shall  be 
final,  binding,  and  conclusiye,  to  all  intents  and  pur- 
poses whatsoerer. 
Provisions  of  V.  And  be  it  further  enacted^  That  all  the  proTisiaas 
10  Geo,  3.     of  the  said  recited  act  shall  be^and  are  hereby  dedared  to 

c.  19.  re- 

pealed.         be  repealed. 

Penalties  for     VL   And  be  it  amcted  by  the  authority  aforesaid, 

wilfully  kill-  ri£]^^  f^om  and  after  the  said  twenty-fi»ufth  day  of  Jane, 

ins  gime,  or  ,  ,  .       ,     ,        i  ^     ^i.  -^ 

using  a  gun  one  thousand  seven  hundred  and  8e?enty*lhree,  if  any 
on  aSunday  p^^g^jj  ^^  persons  shall,  upon  a  Sunday,  or  on  Ghristp 
day.  mas*day,  in  the  day-time,  knowingly  and  wilfully  take, 

kill  or  destroy  any  hare,  pheasant,  partridge,  heath- 
game,  or  moor-game,  or  shall  upon  a  Sunday  or  on 
Christmas-day,  use  any  gun,  dog,  net,  or  engine^  tot 
taking,  killing,  or  destroying  any  hare,  pheasant,  par- 
tridge, moor-game,  or  heath-game ;  every  such  person 
being  convicted  thereof,  in  the  manner  and  form  pre- 
scribed by  this  act,  shall  be  subject  to  the  like  foorfeitBres 
and  penalties  as  are  herein-before  enacted  to  be  inflicted 
for  other  oiFences  against  this  act. 
How  penal-  ^H*  ^d  be  it  further  enacted.  That  m  case  any  per- 
ties  for  of-     gQn  gj^all  commit  an  offence  airainst  this  act,  wherd>v  a 

fences  com-  ,    °  "^ 

initted  are  to  penalty  or  punishment  is  incurred,  and  dwells  in  an- 
be  r€cevered.^g|^  county  than  in  that  in  which  the  offimce  was  com* 
mitted,  the  justice  or  justice,  before  whom  such  infor- 
mation or  indictment  was  bad  or  made,  may  direct  his 
or  their  wanant  of  apprehension,  and  of  distress  and 
sale,  to  any  constable  within  such-  county,  riding,  or 
place,  where  the  offence  was  committed,  to  be  by  him 
carried  to  the  justice  near  residing  to  the  place  where 
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(he  f^thnitr  dwcJRs  iti  sttA  otier  counlj,  riding,  ot  a,  D.  177s. 
place,  to  be  signed  hy  fciiti  on  the  back  of  tbc  said  tmr- 
nmt,  upon  proof  ofn  <wrfh  of  the  hand-tvriting  of  the  jus- 
tice wbo  firrt  granted  the  warrant ;  'which  indorsement 
shall  be  sufficient  authority  for  the  constable  of  «uch  pa- 
rish or  township  whrtre  be  dwells,  or  where  his  goods 
and  ehattdts,  or  distress,  are  to  be  had  and  found,  or  for 
SHch  c<MistabIe  who  shall  bring  the  said  warrant  to  be  in- 
(torsed,  to  app/re!iei!id  and  convey  such  oflender  befdie 
the  justice  who  first  granted  th^  warrant,  or  any  other 
justice  or  jnstices  of  that  county  where  tbe  ofience  was 
committed,  or  for  sudi  constable  to  levy  such  pe- 
BHhy,  by  distress  and  sale,  in  tbe  same  manner,  and  with 
the  same  powere,  as  migbt  have  been  done  if  the  person 
had  Hred  in  the  county,  riding,  or  place  where  tht  o& 
fence  was  committed  ;  and  also,  in  case  wh^re  no  suffi- 
cient distress  cati  be  had  or  found,  to  convey  the  of^ 
feeder  before  the  justice  who  first  granted  the  warrant  of 
distress,  or  any  other  ju^ice  or  justices  of  that  county 
^'herc  the  ofience  was  committed,  to  be  dealt  with  ac- 
cording to  law;  and  the  justice  of  such  other  county 
who  indorsed  the  warratit  of  distress  or  apprehension  , 
sIkiH  ditcct  such  constable,  or  other  person  taking  and 
making  such  di&tress  and  sale,  to  deliver  over  any  sums 
oT  money  for  penalties  arising  from  such  distress  and 
sale,  to  the  justice  of  the  county  wlio  first  granted  the 
warrant,  to  be  by  him  distributed  according  to  the 
meaning  of  this  act ;  and  in  case  such  constable  or  other 
person  shall  neglect  or  refuse  to  pay  such  sums  of  mo* 
ney,  or  deliver  over  alt  proceedings  had  upon  such  dis- 
tress and  sale,  or  warrant  of  apprehension,  such  justice 
who  first  granted  the  warrant,  or  the  justice  who  in^ 
dorsed  it,  may  commit  such  constable,  or  other  person 
so  refusing  or  neglecting  te  account  for  the  sums  of 
money  received,  or  deliver  over  the  proceedings  so  bad 
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A.l>.  1776.  payment  of  the  penakj  or  penalties  inciicrad,  mihtke 
ckarges  incident,  within  stx^days,  iadustre  of  the  day  of 
conviction,  then,  and  in  such  case,  it  shall  be  lawfid  fx 
such  justice  or  justices  to  accept  such  seciiritj,and  upon 
Mon-pajment  thereof  at  the  time  to  be  stipulated  fci  thai 
purpose,  to  cause  the  party  conyicted,  aad  bis  said  save- 
ties,  to  be  apprehended  by  warrant  under  his  or  their 
hand  andseaI,or  hands  and  seals,  and  them  to  coomui  to 
the  conunon  gaol  of  the  county  or  place  wheie  tibe  of* 
fence  was  conmitted,  for  such  space  of  time  as  the 
party  convicted  was  subject  and  liable  to  have  been  im* 
prisoned  in  case  no  such  security  had  been  given,  unless 
the  penalty  or  charges  shall  be  sooner  paid. 
ItecfMirinay  XV.  And  be  it  further  enacted,  That  it  shall  and  may 
apprehend  ^  be  kwAil  for  any  keqpcr  or  under-kecper  of  any  foMst, 
chaoe,  purlieu^  ancient  walk,  paddock,  park^  or  ath« 
ground  inclosed,  where  deer  are,  have  been,  or  shall  be 
usually  kept,  and  their  servants  or  assbtanis,  to  seiae  aad 
apprehend,  upon  the  spot,  any  person  or  persons  when 
they  shall  discover  in  the  actual  fiict  of  hunting,  couis* 
ing,  killing,  wounding,  shooting  at,  taking,  destroying, 
or  carrying  away  any  red  or  fellow-deer  from  any  snck 
Ibiest,  chaqe,  pntlieu,  or  ancient  walk,  whether  indesed 
or  not,  or  in  any  inclosed  park,  paddock,  wood,  or  ia 
any  other  inclosed  ground,  or  attempting  so  to  do,  or  m 
setting  or  laying  any  net,  wire,  sbp,  noose,  toyic, 
snare,  or  other  engine  thereia,  for  the  taking,  kiDii^, 
or  destroying  of  deer  therein,  aad  to  carry  such  ci^ 
fender  or  odbideia  before  some  neighbouring  juaticeef 
the  peace  having  junadictisn,  to  be  dealt  with  accent* 
ing  to  law. 
Offenders  XVi.  And  be  it  fwrthei  enacted,  That  in  case  any  of« 
comn^itted^  lender  hr  hk  int  ofence  against  this  aet  shall*  §x  want 
krged.  ma  sufficient  distress,  be  conuniUed  to  gaol,  and  shaii, 
whilst  in  gaol,  obtan  the  consent  m  writing  of  the  prose- 
ont^,  and  abo  of  the  owno*,  ranger,  fticster,  keeper,  or 
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^^iier  ]pefson  chiefly  entrusted  with  Ihe  care  of  the  deer  A.  O.  if  f6i. 
in  the  fcreat^  cfaaoe^  purlieu,  tedent  iraifc,  purk,  pad- 
clock,  or  place,  wherein  tke  aSence  was  o^imnitted,  for 
Iiis  enhirgcme&t ;  Htmt  then,  and  in  every  Buch  case.  It 
rinH  and  may  be  lawful  to  aad  far  die  jntices  of  the 
peacd  haTiag  jutisiyction,  at  their  general  or  qmtter 
sessioBS)  to  cause  such  ofl^ender  to  be  fwr^ught  before 
them,  and  thereupon  by  tketr  order  to  direct  the  keeper 
of  such  gaol  to  set  such  offender  at  liberty ;  and  the 
Mtkl  keeper  is  hereby  direct^  to  obey  such  order  ac« 
^ovdilfigly ;  siiy  thing  bereia*-befne  ^mtained  totlieoaiv- 
traty  notwithstanding. 

XYll.  And,  for  the  better  diseoyery  ml  oftndersDisooveiy, 
dgadnst  diis  act,  be  it  fnrdier  enacted,  Tbai  any  person^^* 
wfto  shaM  tfSsnd  against  this  act,  add  dRdl  mnfte  Ah* 
€Mveity  of  any  other  person  or  persons  who  hath  or  bare 
oflbnded  against  tbe  same,  so  as  he,  ske,  or  they,  be 
tiJMy  convicted  of  suck  ofience  acoording  to  this  act ; 
then,  and  in  such  case,  snch  disoov^rer  Bbrilbedis* 
chi^rgsd  of  aH  ^  forfenrtvres  and  penalties  of  this^  act^ 
by  hiam,  ber,  or  thea  incurred  previous  to  such  dis- 
covery. 

<  XVllI.  'And,  in  older  to  prevent  tbe  quashing  oAlow  justices 
<  oonvic^ioliis  «f  offenders  against  this  act  for  want  <rf^/J^I^ 
*  fom,'  be  it  finrtiher  enacted,  That  the  conviction  andtion  of 
'^^teonVidtions  of  $il  and  every  offenders  against  this  act^ 
«ball  be  certified  by  the  justice  or  jnstices  of  the  peace 
htHiM  \rbom  tbe  same  shall  be  made,  to  the  next  genend 
qUttrM  sessions  of  tbe  peace,  to  be  filed  amongst  the 
vecDids  of  the  said  sessions ;  and  tkatsnch  conviction 
nhal  be  ftirly  written  on  parchment  or  paper  in  the  fol« 
lowing  form  of  .^vords,  as  the  case  shall  happen,  or  in 
imy  other  form  of  words  to  the  like  effect ;  that  is  to 
say,  (to  wit), 

^  BE  it  remembered,  that  on  the  day  <?™ ^^^  '^*' 
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A.  D.  1776. 


in  the  year  A.  B.  vas, 

npon  the  compbunt  o{  CI  D.  anvicted  before 
of  the  justices  of  the  peace  for 

in  pursuance  of  an  act  passed  in  the 
year  of  the  reign  of  his  majesty  King  George 
the  Third,  for  [«i  the  ease  shall  be.] 

'  Given  under  hand  and  seal,  tk 

^  day  and  year  above  written/ 

Which  said  cmiviction  shall  be  good  and  effectual Ib 
Uw  to  all  intents  and  purposes,  and  shall  not  be  quashed, 
set  aside,  or  adjudged  void  or  insufficient,  for  want  of 
any  form  or  words  whatsoever. 
(Vrtiorari         XIX.  And  be  it  further  enacted.  That  no  ceitioiari 
Iinlcw^&c. '  ^^^^  ^  allowed  to  remove  any  conviction  made,  or  otlw 
proceedings,  of,  for,  or  concerning  any  matter  or  thing 
in  this  act,  unless  the  party  or  parties  convicted  shaD, 
before  the  allowance  of  such  certiorari,  become  booad 
to  the  person  or  persons  prosecuting  ia  the  sum  of  one 
hundred  pounds,  with  sufficient  sureties  as  the  justice  or 
justices  of  the  peace  before  whom  the  offender  was  cod« 
victed,  with  condition  to  pay  unto  the  said  prosecutoiS) 
within  thirty  days  ofter  such  convicti<m  confirmed,  on 
a  procedendo  granted,  their  full  costs  and  damages,  to 
be  ascertained  upon  their  oaths ;  and  shall  become  also 
bound  to  the  justice  or  justices  of  the  peace  before  whoof 
such  conviction  was  made,  with  such  sufficient  suretief 
as  such  justice  or  justices  shall  approve  of,  in  the  penalty 
of  sixty  pounds  for  each  ofiience,  with  condition  to  pro- 
secute such  wNt  of  certiorari  with  effect,  and  to  paj 
such  justice  or  justices  the  forfeitures  due  by  such  cod- 
viction,  to  be  distributed  as  by  this  act  is  directed,  af 
to  render  the  person  or  persons  convicted  to  such  jus- 
tice or  justices,  within  thirty  days  next  after  such  coo* 
viction  shall  be  confirmed,  or  a  procedendo  granted ; 
and  that  in  default  thereof,  it  shall  be  lawful  to  proceed 
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* 

to  the  leyying  of  the  penalty  mentioned  in  snch  con*  A.  D.  1776. 
yiction,  in  such  manner  as  if  no  snch  certiorari  had  been 
awarded. 

XX.  And  be  it  further  enacted^  That  after  the  con- Confirmation 

^ x-  r  •  *•  •  i»  .^i.'  ofconvic- 

firmation  of  any  conviction  or  convicticMis  upon  this^^^Qs^ 

"  act,   by  any  of  the  superior  courts  at  Westminster^ 

and  delivering  the  rule  to  the  said  justice  or  justices, 

"whereby  such  conviction  or  convictions  hath  or  have 

been  so  confirmed,  it  shall  and  may  be  lawful  for  such 

justice  or  justices  to  proceed  against  the  party  or  parties 

convicted,  in  the  same  maimer  as  if  a  procedendo  had 

been  granted. 

XXI.  Provided  always,  and  it  is  hereby  declared  and  Appeal, 
enacted,  That  if  any  person  or  persons  shall  think  him, 

her,  or  themselves  aggrieved  by  the  judgement  or  deter- 
mination of  any  justice  or  justices  of  the  peace,  upon 
conviction  of  or  for  any  of  the  offences  in  this  act,  and 
shall  not  have  sought  his  remedy  by  removing  the  mat- 
ter by  certiorari  as  aforesaid,  such  person  or  persons  may 
appeal  from  the  judgement  of  the  said  justice  or  justices, 
to  the  general  or  quarter  sessions  of  the  peace,  to  be 
held  for  the  said  county,  division,  or  place,  where  such 
person  or  persons  vras  or  were  convicted,  next  after  the 
expiration  of  twenty  days  from  the  time  of  such  convic- 
tion ;  but  the  person  or  persons  so  appealing  shall,  and 
he,  she,  and  they,  are  hereby  required  and  directed  to 
give  at  least  six  days  notice  in  writing  to.the  prosecutor 
or  prosecutors  of  such  person  or  persons  as  shall  so  ap- 
peal, of  such  his,  her,  or  their  intention  of  bringing  and 
prosecuting  such  appeal,  and  of  the  matter  thereof,  and 
shall  enter  into  recognizance  before  some  justice  or  jus- 
tices of  the  peace  for  the  county,  division,  or  place, 
wherein  the  conviction  or  judgement  was  made  or  given, 
with  two  sufficient  sureties,  to  be  approved  by  the  said 
justice  or  justices,  on  conviction,  to  appear  and  try 
such  appeal  at  the  general  or  quarter  session  which  shall 
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A.  P.  iTTfl,  be  lidd  M  aii4  Air  tbe  ooMty,  ^rrinoii,  «piM»,lvkl^ 
ia  itteh  convkiM  «r  JHdgrtte^  was  nade  or  giTCB,  Kxt 
and  immediatdy  after  the  expiiatioit  of  ten  daysfrM 
tbe  tiflie  of  audi  convklion,  aad  to  abide  by  the  aria 
m  detenunaliaa  af  aodi  cdatt,  and  for  pajmat  tf 
Moh  eaitfs  and  chatfea  at  ahall  be  awarded  at  ticsai 
ooatt;  andeferjr  Mcfc  afipealaadappcskshail,  bjik 
eoait  at  the  said  gcMnd  or  qnart^  aeasions,  to  wyck 
aach  appeal  or  apiiaals  is  or  iienude^bethencuaiiBd) 
and  the  fiMSls  and  cwnMnstaaoea  trf*  the  caK  Mf  0* 
^ilad  into,  aad  the  BMitter  then  finaHy  beard  tad  d^ 
tennined;  and  in  case  such  judgement,  detrrnrinHtwij 
or  canviotiany  as  i^x^esaid,  shaH  be  then  add  tbereaf- 
finned,  the  party  appealing  shaH  pay  luKo  the  fiw* 
ctttor  or  pveseeaton,  his,  faer,  or  their  fall  costs,  tok 
ascertained  by  oixfer  of  tbasaid  court  of  general  or  qn^ 


XXH.  PWmdedako,  Tfaatincaacai^persoasrpft 
sonS)  tbinkiAg  him,  her,  or  thanaselres  i^grierfld^a 
afinrosaid,  shall  hate  paid  the  penalty  ii^ided  bydv 
act  ibr  the  oienee  of  wUeh  be,  she,  orthejriMlhie 
been  convicted,  or  shaH  be  then  imprisoned;  €mj 
such  persMi or  piDTsons  having  so  paid^  orfaeingfloiB' 
prisoned,  may  appeal  to  sach  jndgenmit,  oidar,  deltf- 
mtaatlon,  or  convictioa  as  aforesaid,  on  eitenogioto 
recqgMaance,  by  himactf,  hanBelf,  or  tfaetDseiveB  oily) 
and  without  any  surety  or  snreiies,  conditioaed  ssb^ 
fore-mentioned,  the  said  penalty  remaining  in  the  hsA 
of  such  justice  or  justices,  or  such  person  or  persoo 
continuing  in  prison  in  the  mean  time,  and  untii  tke 
merits  of  the  said  appeal  sbdl  be  heard  and  finally^ 
termined* 
Proceedings      XXIIL   Provided  also,   Ilut  no  such  coaiicti0B 
quMh^  &c.  ™«*«>  ^  judgement  given  as  afimaaid,  shall  be  set  ssi* 
by  the  said  court  of  genend  of  quarter  8esioo8,ftr  ii«Bt 
of  form^  or  Cmt  want  of  slaitiBgy  ortfanmgh  the  v/MiPt 
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of  any  fiicts,  ctrcomstances,  or  matter  wliatsoever,  in  a.  D.  1776. 
case  the  facts  alledged  in  the  said  conviction,  or  on 
which  the  same  shall  be  grounded,  shall  be  proved  to 
the  satisfaction  of  the  said  court ;  but  such  appeal  and 
appeals  sball  be  decided  on  the  merits  of  the  case  only  ; 
nor  shall  such  conviction  or  judgement  be  removed  or 
removeabk  by  certiorari,  or  any  other  writ  or  process 
whatsoever,  into  any  of  his  majesty's  courts  of  record 
at  Westminster ;  any  law  or  statute  to  the  contrary  not- 
withstanding. 

XXIV.  Provided  also,  and  be  it  enacted.  That  if 
any  person  or  persons  shall  be  sued  or  prosecuted  for 
any  matter  or  thing  which  he  or  they  shall  do  in  pur- 
suance of  this  act,  it  shall  and  may  be  lawful  to  and 
for  the  person  or  persons  so  sued  or  prosecuted  to  plead 

the  general  issue,  and  give  the  special  matter  in  evi-  General 
dence ;  and  if  a  verdict  shall  pass  for  the  defendant,  or"*"^' 
the  plaintiff  shall  become  nonsuit,  or  suffer  a  discon- 
tinuance ;   or  if,  upon  a  demurrer,  judgement  shall  be 
given  against  the  plaintiff,   the  defendant  shall  have 
and  recover  his  treble  costs,  and  have  the  like  remedyxrebic  costs. 
for  the  same  as  any  defendant  hath  in  any  other  cas^ 
by  law. 

XXV.  And  be  it  further  enacted.  That  every  prose- Prosecutions 
cution  for  any  offence  against  this  act,  shall  be  com- ^*^^lj?^^^ 
menced  within  twelve  calendar  months,  but  not  afterj 

from  the  time  of  the  offence  committed ;  and  that  such 
persons  as  shall  be  prosecuted  under  this  act  for  any  of 
the  offences  aforessaid,  shall  not  be  liable  to  prosecution 
for  the  same  offences  under  any  other  act  of  parliament, 
or  in  any  court  of  attachment,  swainmote,  eyre,  or  any 
forest  court. 

XXVI.  And  be  it  further  enacted,  That  all  actions,  Limitation 
writs,  and  prosecutions,  to  l>e  commenced  against  any®*  ^^^^f"^^* 
person  or  persons  for  any  thing  to  be  done  under  or  in 
pursuance  of  this  act,  shall  be  laid  and  tried  in  the 
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A.  D.  1776.  county  or  place  wliere  the  fact  was  committed,  and ahaD 

be  commenced  within  six  calendar  months  after  the  fiict 

committed^  and  not  otherwise. 

Coimnence-      XXYII.  And  be  it  further  enacted.  That  tins  act 

jnent  ot  this  ^^u  commence  and  besin  to  be  in  force  od  the  tenth 

act. 

day  of  June,  in  the  yesa  of  our  Lord  one  thousand 
Parts  of        seven  hundred  and  seventy-six  i  and  from  and  imrae- 

various  sta*  diatelv  after  the  commencement  thereof,  so  much  of  the 

tiltes  re.  •'^ 

pealed.         thirteenth  chapter  of  the  first  part  of  the  statutes  made 

IS  Rich.  2.  in  the  thirteenth  year  of  the  reign  of  Richard  the  Se- 
cond, as  inflicts  a  penalty  on  those  who  shall  use  heys, 
nets,  or  other  engines,  for  destroying  deer ;  so  much  of 
the  eleventh  chapter  of  the  statutes  made  uk  the  niv* 

19  Hen,  7.  teenth  year  of  the  reign  of  King  Henry  the  Seventh,  as 
relates  to  deer ;  and  also  so  much  of  an  aet,.  made  in 

5  Eliu  the  fifth  year  of  the  reign  of  Queen  Elizabeth,  intitoled,, 

<  an  act  for  punishing  of  unlawful  taking  fisb^  deer,  or 

<  hawks,  as  relates  to  deer  ;*  and  also  so  much  of  an  act, 
s  J^.  U       KiA^  iu  ^bc  third  year  of  the  reign  of  King  James  the 

First,  intituled,  ^  an  act  against  unlawful  hunting,  and 
^  stealing  of  deer  and  conies,as  relates  to  deer  ;*  and  also 
so  much  of  an  act,  made  in  the  seventh  year  of  the  leign 

7Jac.  1.  of  the  said  King  James  the  First,  intituled,  ^anactfiv 
^  the  explanation  of  one  statute  made  in  the  second  ses- 
^  sion  of  this  present  parliament,'  intituled,  ^<  an  act 
^'  against  unlawful  hunting,  and  stealing  of  deer  and 
^<  conies,''  as  relates  to  deer,  except  such  part  iheiecf 
as  repeals  any  pail  of  the  statutes  of  the  tiiird  of  James 
before-mentioned ;  and  alsoan  aet^  miKle  in  the  thirtecntb 

tZCdr.  9.  y^^  of  the  reign  of  King  Charles  the  Second,  intituled, 
^  an  act  to  prevent  llie  unlawful  coursing,  huniing,  or 

<  killing  of  deer  ^  ^  also  an  act,  made  in  the  third  and 
fourth  years  of  the  reign  of  their  kite  majesties  King 

3  &  4  Cul  &  William  and  Queen  Mary,  intituled,  <  an  act  for  tfar 

Mar.  6  jQQje  eficctual  discovery  and  punishment  of   ck*er- 

^ stealers;'  and  also  aaact,  made  in  the  fiilh  year  ot'the 
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reign  of  his  late  majesty  King  George  the  First,  inti-  A.D.  irre. 

tuledy  ^  an  act  for  making,  more  effectual  an  act  of  the^  ^^  i- 

^  third  and  fourth  years  of  the  reign  of  King  William 

'  and  Queen  Mary,'  intituled,  ^^  an  act  for  the  more  ef- 

^^  fectual  discovery  and  jpunishment  of  deier«stealers  ;'* 

and  also  so  much  of  an  act,  made  in  the  tenth  year  of 

tlie  reign  of  his  late  majesty  King  George  the  Second,  lo  Geo.  d« 

intituled,  <  an  act  foe  continuing  an  act,  for  the  more 

^  effectual  punbhing  ivicked  and  evil^disposed  persons 

<  going  armed  in  disguise,   and  doing  injuries  and 

<  yiolences  to  the  persons  and  properties  of  hid  majesty's 

<  subjects,  and  for  the  more  speedy  bringing  the  o& 
^  fenders  to  justice ;  and  for  the  continuing  two  clauses 
^  to  prevent  the  cutting  or  breaking  down  the  bank  of 

<  any  river  or  sea  bank,  and  to  prevent  the  malicious 

*  catting  of  hop*binds,  contained  in  an  act  passed  in  the 
^  sixth  year  of  his  present  majesty's  reign  ;  and  for  the 

<  more  eflfectual  punishment  of  persons  removing  any 
'  materials  used  for  securing  marsh  or  sea  walls  or  banks, 
'  and  of  persons  maliciously  setting  on  fire  any  mine, 
^  pit,  or  delph  of  coal,  or  cannd  coal,  and  of  persons 

*  unlawfully  hunting  or  taking  any  red  or  fallow«deer 
^  in  forests  or  chaces,  or  beating  or  wounding  keepei^ 
.«  or  other  ofikers  in  forests,  chaces,  or  parks ;  and  fat 

<  the  more  effectually  securing  the  breed  of  wild-fowl ;' 
as  relates  to  the  second  conviction  of  any  person  or  per*' 
sons  for  unlawfully  coursing,  hunting,  taking  in  toyles, 
l^illing,  wounding,  or  taking  away,  any  red  or  fallow 
deer,  in  any  open  or  uninclosed  forest  or  chace,  or  re* 
lates  tabeating  or  wounding  keepers  or  other'officers  in 
liMrests,  chaces,  or  parks ;  shall  be,  and  the  same  are 
bereby  respectively  repealed. 

XXYIIL  Provided  always,  and  be  it  further  enacted. 
That  nothing  contained  in  this  act  shall  extend  to  that 
part  of  Great  Britain  called  Scotland. 

1x2] 
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A.  D.  iT7r  18  GEO.  3.  c.  33.  a.  d.  1778- 

An  Act  for  the  better  preservation  of  Fish,  and  regolatiiig 
the  Fisheries,  in  the  Rivers  Severn  and  Vemiew. 


36  GEO.  3.  c.  118.  A.  D.  1796. 


A.  D.  1796. 


AN    ACT   TO  AUTHORIZE   THE    SALE    OF   FISH 

LING8GATB  BY  KETAIL. 


AT    BIL" 


52  Geo.  a. 
r.  15.  recited. 


<  Whcfe&s  by  an  act  passed  in  the  second  year  of 
the  reign  of  his  present  majesty,  intituled,  <<  an  act 
for  the  better  supplying  the  cities  of  Londoa  aad 
Westminster  with  fish,  and  to  reduce  the  present  ex* 
orbitant  price  thereof,  and  to  protect  and  enconnge 
fishermen  ;*'  it  is  enacted,  among  other  things^  that  no 
person  or  persons,  from  and  after  the  first  day  of  May, 
one  thousand  seven  hundred  and  sixty*two,  shall  a 
second  time  sell,  or  expose  to  or  for  sale,  in  Billings^' 
gate-market,  or  within  the  space  of  150  yards  irom 
Bitlingsgate-dock,  or  any  other  market  in  the  city  of 
Ixmdon,  or  within  the  weekly  bills  of  mortality,  aay 
fish  which,  in  the  same  day,  shall  have  been  befm 
sold  in  the  same  mari^et :  and  whereas  the  retailinsrof 
fish  at  Billingsgate  would  be  of  great  public  utilitj 
and  convenience,  and  tend  materially  to  reduce  the 
exorbitant  price  of  fish ;  but  inasmuch  as  such  re- 
tailing of  fish  may  not  be  practised  whilst  the  said 
provision  contained  in  the  said  act  remains  in  force  :* 
nay  it  please  your  majesty,  that  it  may  be  enacted ; 
and  be  it  enacted  by  the  king's  most  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  cororaofo,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same^ 
So  miuh  of  That  so  much  of  the  said  herein-befiire  in  part  recited 
**^t  r^re^      ^^^*  passed*  in  the  second  year  of  the  reign  of  his  present 
strains  the    majesty,  as  restrains  or  prohibits  the  sale  offish  by  way 
by^rctaiUt   of  retail  in  Billingsgate-market,  or  withui  the  space  of 
Billingsgate  one  hundred  and  fifty  yards  from  Billin^ssate-dock,  in 

repealed.  °  °  ' 
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the  same  day  upon  which  the  same  shall  have  been  be-  a.  D.  1706. 
fore  sold  in  the  same  market,  or  widiin  the  said  space  of 
one  hundred  and  fifty  yards  from  Billingsgate-dock, 
but  no  further,  or  otherwise,  shall,  from  and  after  the 
passing  of  this  act,  be,  and  the  same  is  hereby  repealed. 

II.  And  be  it  further  enacted.  That  notwithstanding  Authorizing 
the  provisions  to  the  contrary  in  the  said  herein-before^  ?  ^^-^f 
lecited  act,  or  in  any  otbar  act  or  acts  of  parliament  toHngsgate  by 
the  same  or  the  like  effect  contained,  it  shall  and  may  ^^^ ' 

be  lawful  for  any  person  or  persons,  from  and  after  the 
passing  of  this  act,  by  way  or  in  the  manner  of  retail, 
(but  in  no  other  manner)  to  sell  a  second  time,  and  not 
oftener,  in  Billingsgate-market,  or  within  the  space  of 
one  hundred  and  fifty  yards  from  Biliingsgate-dock,  any 
fish  whatever,  although  the  same  fish  shall  on  the  same 
day  have  been  sold  once  before  by  wholesale  in  the 
same  market,  or  within  the  space  of  one  hundred  and 
fifty  yards  from  Billingsgate-dock ;  any  law,  statute, 
usage,  or  custom,  to  the  contrary  thereof  in  any  wise 
notwithstanding. 

III.  And  be  it  further  enacted,  That  the  lord-mayor,Cuurtofcom. 
aldermen,  and  commons  of  the  city  of  London,  in  com-™""^^"^^*^ 

'  T     /v       1.  .      *^  have  the 

mon-council  assembled,  shall  from  and  after  the  passingsame  juris- 
ofthis  act,  from  time  to  tmie  appoint  the  hour  for  the ^^^^^^^^^^^^^^ 
commencementof  the  sale  offish  by  retail  in  Billings- tail  market 
gate-market,  or  within  the  said  space  of  one  hundred o^h^r  pijl^ji^ 
and  fifty  yards  from  Billingsgate-dock;  and  that  the  markets  of 
said  lord-mayor,  aldermen,  and  commons  of  the  city  of 
limdon,  in  common  council  assembled,  shall  have  the 
iike  power,  authority,  jurisdiction  And  controul,  over 
the  said  market,  for  the  sale  offish  by  retail,  as  they 
now  have  over  the  several  other  public  markets  of  the 
said  city. 

IV.  And  be  it  further  enacted,  That  this  act  shall  bepublic  act 
deemed,  adjudged,  and  taken  to  be  a  public  act,  and 

shall  be  judicially  taken  notice  of  as  sudi,  by  all  judges. 
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A.  D.  irM.  jostioes,  and  other  persons  whatsoever,  without  the 
being  specially  pleaded. 


37  GEO.  3.  c.  131. 

An  Act  for  granting  to  his  Majesty  certain  Duties  on 

Dogs. 


A.  D.  1T9T.  37  GEO.  3.  C.  48.   A.  D.  1797. 

An  Act  for  altering,  amending,  and  rendering  more  ef« 
fectual  Two  Acts,  made  in  the  eleventh  and  fiAeeoth 
Years  of  the  Reign  of  his  present  Majesty,  fbr^  the 
Regulation  and  Improvement  of  the  Fisheries  in  the 
River  Tweed,  and  the  Rivers  and  Streams  runniiig 
into  the  same,  and  also  within  the  Mouth  or  Entiaiice 
of  the  said  River* 


m 


37  GEp.  3.  c.  95. 

A|i  Act  to  amiend  Two  Acts,  made  in  the  Fourth  Year  of 
the  Reign  of  Queen  Anne,  and  the  first  Year  of  the 
Reign  of  King  George  the  First,  for  the  preservatioD 
of  Salmon  and  other  Fish,  i|i  the  Rivers  within  the 
Counties  of  Southampton  and  Wilts. 


A.  D.  If 98.  38  GEO.  3.  c.  41.  a.  d.  1798. 

An  Act  for  repealing  the  Duties  upon  Male  Servant^ 
Carriages,  Horses,  Mules,  and  Dogs ;  and  for  grantr 
ing  to  his  Mi^jesty  other  Duties  in  lieu  thereof. 


38  GEO.  3.  c.  80. 

An  Act  to  explain  and  amend  an  Act  df  the  present  Sei* 
sion. of  Parliament,  intitotedi  ^^  An  Act  for  repealioi: 
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tbe  Duties  apcn  Male  Servants,  Carriageg,  Horses,  A.  D.  1798. 
Mules  and  Dogs ;  and  for  granting  Co  his  Majesty 
other  Duties  an  lieu  thereof* 


39  GEO.  3.  c.  34*  A.  D.  1799.  A.  D.  1799. 

AN  ACT  FOn  RBPEALIKG  TWO  ACTS,  PASSED  IN  TUB 
TUIRTV-8IXTH  YEAR  OF  THB  REIGN  OF  HIS  PRE- 
SENT MAJESTY,  WHICH  LIMIT  THE  TIME  FOR  KILL* 
ISG  PARTRIDGES  IN  ENGLAND  AND  SCOTLAND  ; 
AND  FOR  AMENDING  80  MUCH  O^  AN  ACT,  PASSED 
IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  UIS  PRE* 
«£NT  MAJESTY,  AS  RELATES  TO  SUCH  LIMITATION 
WITHIN  THAT  PART  OF  GREAT  BRITAIN  CALLED 
ENGLAND,  BY  MAKING  OTHER  PROVISIONS  FOR 
THAT  PURPOSE. 

^  Whereas  by  an  act  passed  in  the  second  year  of  the  20eo.  s.  c.i9. 
reign  of  his  present  majesty,  intituled,  <<  an  act  for 
the  better  preservation  of  the  game  in  that  part  of 
Great  Britain  called  England  ;*'  it  was  amongst  other 
things  enacted,  that  no  person  or  persons,  after  the 
first  day  of  June  one  thousand  seven  hundred  and 
sixty-two,  should,  upon  any  pretence  whatsoever, 
take,  kill,  destroy,  carry,  sell,  buy,  or  have  in  his, 
her,  or  their  possession  or  use,  any  partridge,  between 
the  twelfth  day  of  February  and  the  first  day  of  Sep« 
tember,  in  any  year,  under  the  penalty  therein  men- 
tioned :  and  whereas  by  another  act  passed  in  these  Ceo.  o. 
thirty-sixth  year  of  the  reign  of  his  present  majesty ,  *^*  ^^* 
for  amending  the  said  last-mentioned  act,  the  said  re- 
striction was  repealed ;  and  it  was  enacted,  that,  from 
and  after  the  passing  of  the  said  act,  no  person  or  per- 
sons should,  on  any  pretence  whatsoever,  take,  kill, 
destroy,  carry,  sell,  buy,  or  have  in  his,  her,  ox  their 
possesfiian  or  use^  apy  partridge,  betweea  the  twelfUi 
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Ai  D.  1799. 


IS  Geo.  3. 


and  36  Geo.S. 
c.  54.  recited. 


36  Geo.  3. 
re.  39, 54. 
repeajed. 


day  of  Febniary  and  the  fourteenth  day  of  SepUan- 
ber^  in  any  year,  nnder  the  same  penalty  as  by  the 
said  last-mentioned  act  is  imposed:  and  whereas  by 
an  act  passed  in  the  thirteenth  year  ofthe  reign  of  his 
present  majesty,  intituled,  "  an  act  for  the  morecf- 
fectttal  preseryation  of  the  game  m  that  part  of  Great 
Britain  called  Scotland,  and  for  repealing  and  amend- 
ing  several  of  the  laws  now  in  being  relative  thereto ;" 
it  was  amongst  other  things  enacted,  that  every  per- 
son who  should  wilfully  take,  kill,  destroy,  carry, 
sell,  buy,  or  have  in  his  or  her  possession  or  use,  any 
partridge,  between  the  first  day  of  February  and  (Be 
first  day  of  September,  iu  any  year,  should  be  liable  to 
the  penalty  therein  mentioned  :  and  whereas  by  an- 
other act,  passed  in  the  thirty-sixth  year  ofthe  r«gn 
of  his  present  majesty,  for  «amending  the  said  last- 
mentioned  act,  the  said  restriction  was  repealed  ; 
it  was  enacted,  that  from  and  after  the  passing  of 
said  act,  every  person  who  should  wilfully  take,  kill) 
destroy,  carry,  sell,  bny,  or  liave  in  his  or  her  poaes' 
sion  or  use,  within  that  part  of  Great  Britain  called 
Scotland,  any  partridge  between  the  first  day  of  F^ 
bruary  and  the  fourteenth  day  of  September,  in  any 
year,  should  be  liable  to  the  same  peaahies  and  ftr- 
feitares  as  by  the  said  last-mentioned  act  are  impottd: 
and  whereas  it  is  expedient  that  the  said  acts  passed 
in  the  thirty-sixth  year  ofthe  reign  of  bis  present  ma- 
jesty should  be  repealed,  and  that  the  said  act  of  the 
second  year  of  his  present  majesty  should  beainended, 
so  far  as  respects  the  time  so  therein  limited,  within 
that  part  of  Great  Britain  called  England,  by  makiag 
other  provisions  for  that  purpose ;  may  it  therefore 
please  your  majesty  that  it  may  be  enacted ;'  andbc 
t  enacted  by  the  king's  most  excellent  majesty^  byX" 
with  the  advioe  and  consent  of  the  lords  spiritual  ^ 
temporal,  and  cmmons,  in  thi»  pfeMSi^  pariiaaieat  ^ 
1 
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sembled,  and  by  the  authoritj  of  the  same,  That  from  A.  D.  1709. 
and  after  the  passing  of  this  act,  the  said  recited  acts, 
passed  in  the  thirty-sixth  year  of  the  reign  of  his  pre- 
sent majesty,  shall  be,  and  the  same  are  hereby  declared 
to  be  repealed. 

II.  And  be  it  further  enacted,  That  from  and  after  The  act  2 
the  passing  of  this  act,  so  much  of  the  said  recited  act, go  f^r  as  re- ' 
passed  in  the  second  year  of  the  reign  of  his  present  ma-!*'^*  *^  ^*^- 
jesty ,  as  relates  to  the  taking,  killing,  destroying,  using,  tridges  be- 
er having  any  partridge,  between  the  twelfth  day  ^^^^^^f^'^^ 
February  and  the  first  day  of  September,  in  any  year,  repealed. 
shall  be,  and  the  same  is  hereby  declared  to  be  re- 
pealed. 

III.  And  be  it  further  enacted.  That  from  and  after pg„0Q3 
the  passing  of  this  act.  no  person  or  persons  shall,  on^^^>°»«^5: 

*^         ^  .  any  partridge 

any  pretence  whatsoever,  take,  kill,  destroy,    carry,betweeQ  Feb, 
sell,  buy,  or  have,  in  his,  her,  or  their  possession  or^^^  *J|^  to  pV' 
use,  any  partridge  within  the  kingdom  of  Great  Britain,  nalties  of 
between  the  first  day  of  February  and  the  first  day  of®  ^^  ^'  ''•^^• 
September,  in  any  year ;  and  if  any  person  or  persons 
shall  transgress  this  act  in  the  case  aforesaid,  every  such 
person  shall  be  liable  to  the  same  penalty  as,  by  the 
•aid  act  of  the  second  year  of  the  reign  of  his  present 
nifyesty,  is  laid  and  imposed  on  any  person  or  persons 
transgressing  the  same ;  such  penalty  to  be  imposed, 
inflicted,  recovered,  applied,  and  disposed  of,  in  such 
and  the  same  manner,  and  under  such  and  the  same 
rules,  regulations,  and  restrictions,  as  in  and  by  the  said 
act  is  provided  and  directed  with  respect  to  the  penalty 
thereby  imposed  on  persons  transgressing  the  said  act. 
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A.  D.  180(X 


Persons  to 
the  number 
of  two  or 
more  found 
in  any  forest^ 
&c.  at  the 
titnes  herein 
specified, 
having  any 
psui  or  en- 
gine with  in- 
tent t  >  kiU 
or  take  game, 
«r  persons 
aiding;  with 
offrnsive 
weapons, 
mav  be  ap- 
prehended, 
9Dd  on  coo* 


39  &  40  GEO.  S.  c.  50.  A.  D.  1800. 

AN  ACT  TO  EXTEND  THE  PROVISIONS  OP  AN  ACT  MADE 
IN  THE  SEVENTEENTH  TEAR  OP  THE  REIGN  OF  KING 
GEORGE  THE  SECOND,  INTITULED,  ^  AN  ACT  TO 
AMEND  AND  MAKE  MORE  EFFECTUAL  THE  LAWS  RE- 
LATING TO  ROGUES,  VAGABONDS,  AND  OTHER  IDLE 
AND  DISORDERLY  PERSONS,  AND  TO  HOUSES  OP 
CORRECTION.*, 

<  Whereas  idle  and  disorderly  persons  frequently  as* 

'  scmble  and  associate  themselves  to  support  and  assisi 

each  other  in  the  destruction  of  game  in  the  nu^lit^ 

<  and  are,  if  interrapled,  guilty  of  great  violence,  by 

<  shooting,  maiming,  and  beating,  to  the  great  terror  of 

<  his  majesty's  subjects,  and  to  the  encouragement  of 

<  idleness  and  immorriity ;  and  such  practices  are  found 

<  by  experience  to  lead  to  the  commission  of  crimes  and 
^  felonies :'  for  the  suppression  thereof,  may  it  there* 
fore  please  your  majesty  that  it  may  be  enacted ;  and 
be  it  enacted  by  the  king's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  That  if 
any  persons  to  the  number  of  two  or  more  shall,  after 
the  passing  of  this  act,  enter  into  or  be  found  in  any  fo- 
rest, chase,  park,  wood,  plantation,  paddock,  fidd, 
meadow,  or  other  open  or  inclosed  ground^  in  the  night, 
that  is  to  say,  between  the  hours  of  eight  of  the  ckM^  at 
n%ht  and  six  in  the  morning,  from  the  first  day  of  Oc- 
tober to  the  first  day  of  February,  or  between  the  hoots 
often  at  night  and  four  in  the  morning,  from  the  first 
day  of  February  to  the  first  day  of  October  in  each  and 
every  year,  having  any  gun,  net,  engine,  or  other  in- 
strument, for  the  purpose  and  with  the  intent  to  destroy, 
take,  or  kill,  or  shall  wilfully  destroy,  take,  or  kill,  any 
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kara,  pheasant,  partridge,  heath -fowl,  comraonlj  called  A.  D,  laoo. 

black  game,  or  grouse,  commonly  called  red  game,  orvicuun  be- 

.1  ,gf  1    It  1    fore  a  justice, 

any  other  game ;  or  if  any  person  or  persons  shall  be  shall  be 

found  with  any  gun,  fire-arms,  bludgeon,  or  with  any^®^"^®*^    . 

--  ^      .  ,.•.,.  rogues  and 

otner  offensive  weapon,  protecting,  aiding,  abetting,  or  vagabonds 

assisting  any  such  persons  as  aforesaid,  it  shall  and  may^"^^?  ^^  ^ 
be  lawful  to  and  for  the  ranger  and  rangers,  and  to  and  \7  Geo.  2. 
for  the  owner  and  owners,  occupier  and  occupiers,  of  ^'  ^' 
any  such  forest,  chase,  park,  wood,  plantation,  pad- 
dock, field,  meadow,  or  other  open  or  inclosed  ground, 
'  and  also  for  his,  her,  or  tlieir  keeper  and  keepers,  ser- 
vant and  servants,  and  also  for  any  other  person  or 
persons,  to  seize  and  apprehend,  or  to  assist  in  seizing 
and  apprehending  such  offender  or  offenders,  by  virtue 
of  this  act,  and  by  the  authority  of  the  same  to  convey 
and  deliver  such  offender  or  offenders  into  the  custody 
of  a  peace-oflScer,  who  is  hereby  authorized  and  directed 
to  convey  such  offender  or  ofienders  before  some  one  of 
his  majesty's  justices  of  the  peace  for  the  county  or 
place  where  such  offence  shall  be  alleged  to  have  been 
committed  ;  or  in  case  such  offender  or  offenders  shall 
not  be  so  apprehended,  then  it  shall  and  may  be  lawful 
for  any  such  justice,  on  information  before  him  on  the 
oath  of  any  credible  witness  or  witnesses,  to  issue  his 
warrant  for  the  apprehension  of  such  offender  or  of* 
fenders  :  and  if,  upon  the  apprehension  of  any  such  of*> 
fender  or  offenders,  it  shall  appear  to  such  justice  on  the 
oath  of  any  credible  witness  or  witnesses,  that  the  per* 
son  or  persons  so  charged  hath  or  have  been  guilty  of 
any  or  either  of  the  said  offences,  every  such  person 
shall  be  deemed  and  taken  to  be  a  rogue  and  a  vaga* 
bond,  within  the  true  intent  and  meaning  of  an  act, 
made  in  the  seventeenth  year  of  the  reign  of  King 
George  the  Second,  intituled,  <  an  act  to  amend  and 
^  make  more  efiectual  the  laws  relating  io  rogues  and  « 

'  vagabonds^  and  other  idle  and  disorderly  persons, 


/ 
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A.  D.  i8oa.  <  and  to  houses  of  conection/  and  shall  Mffisr  rach 
pains  and  punishments  as  are  directed  to  be  inflicted  by 
anj  law  or  statute  in  force  and  efiect  on  rogues  and  Ta- 
gabonds ;  and  in  case  any  person  or  peisoos  being  so 
connoted  shall  again  ofiend  against  any  of  the  prori- 
sions  of  this  act,  such  person  or  persons  shall  be  deemed 
and  taken  to  be  an  incorrigible  rogue,  and  shall  suffier 
such  pains  and  punishments  as  by  any  law  or  statute  in 
force  and  effect  are  directed  to  be  inflicted  on  inconi* 
gible  rogues. 


39  &  40  CEO.  3.  c.  86. 

An  Act  for  the  better  Preservation  of  Timber  in  the 
New  Forest,  in  the  County  of  Southampton ;  and 
for  ascertaining  the  Boundaries  of  the  said  Forest,  and 
of  the  Lands  of  the  Crown  within  the  same. 


A.  D.  1801.  41  GEO.  3.  c.  99.   A.  D.  1801. 


'« 


An  Act  for  granting  Bounties  for  taking  and  bringiiuf 
Fish  to  the  Cities  of  London  and  Westmtinsier,  and 
other  Places  in  the  United  Kingdom. 


41  GEO.  3.  c,  180. 

An  Act  for  enabling  his  Majesty  to  grant 
for  executing  an  act  made  in' the  thirty-ninth  and  for^ 
tieth  Years  of  the  Reign  of  his  present  Majesty,  intt- 
tuled,  <'  An  Act  for  the  better  Preservation  of  Tim- 
ber, in  the  New  Forest,  in  the  County  of  Southampton, 
and  for  ascertaining  the  Boundaries  of  the  said  Fo- 
rest, and  of  the  Lands  of  the  Crown  withhi  the  same. 
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42  GEO.  3,  c.  19.  A.  D.  1802.  ^*  ^'  ^^^ 

An  Act  to  amend  so  much  of  an  Act,  made  in  the  twen-  ' 
tj-ninth  Year  of  the  Reign  of  his  late  Majesty  King 
George  the  Second^  intituled,  ^  An  Act  for  explain* 
ing,  amending,  and  renderbg  more  effectual  an  Act, 
made  in  the  Twenty-second  Year  of  his  present  Ma* 
jesty's  Reign,  intituled,  ^^  An  Act  for  making  a  free 
Market  for  the  Sale  of  Fish  in  the  City  of  West* 
minster,  and  for  preventing  ibe  forestalling  and  mo- 
nopolizing of  Fish,  and  for  allowing  the  Sale  of  Fish 
under  the  Dimensions  mentioned  in  a  Clause  con- 
tained in  an  Act  of  the  First  Year  of  his  late  Majesty's 
Reign,  in  case  the  same  are  taken  with  a  Hook,*'  as 
relates  to  the  Sale  of  Eels. 


42  GEO.  S.  c.  37. 

An  Act  for  granting  to  his.  Majesty  certain  additional 
Duties  on  Servants,  Carriages,  Horses,  Mules,  and 
Dogs ;  and  for  consolidating  the  same  with  the  pre- 
sent Duties  thereon. 


42  GEO.  3.  c.  107. 

AN     ACT     MORE    EFFECTUALLY    TO     PREVENT    THE 

STEALING   OF   DEER. 

*  Whereas  it  is  expedient  to  make  some  further  pro- 

*  vision  for  preventing  the  stealing  of  deer,  and  the  pu- 

*  nishment  ofdeer-stealers;'  be  it  therefore  enacted  by 
the  king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  st)iritual  and  temporal, 

and  commons,  in  this  present  parliament  lossembled,  andp^j-g^Qg^l,^ 

by  the  authority  of  the  same,  That  from  and  after  iheshallillegally 

^  L  11      -1    """^»  snare,  . 

passing  of  this  act,  if  any  person  or  persons  shall  wil-or  shoot, &c. 
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A.  D.  laot.  fully  coarse  or  bunt,  or  take  in  any  slip,  nooae,  toQ  or 
deer  in  any  gnare.  or  kill,  wound,  or  destroy,  or  shoot  at.  or  other- 
and  their  ^^c  attempt  to  kill,  wound,  or  destroy,  or  snail  canj 
abettoif,  away,  any  red  or  fellow  deer,  kept  or  being  in  tkc  in- 
feiony,  pu-  dosed  part  of  any  forest,  chase,  parlien,  or  andciit 
wven*5e^^^  walk,  or  any  inclosed  park,  paddock,  wood,  or  other 
transports-  inclosed  ground  wherein  deer  are,  have  been,  or  shall 
*  be  usually  kept,  without  the  consent  of  the  owner  of 

such  deer,  or  without  being  otherwise  duly  authorised, 
.  or  shall  knowingly  be  aiding,  abetting,  or  assisting  ther^ 
in  or  thereunto,  every  person  so  wilfully  oflbnding  » 
aforesaid,  in  any  of  the  cases  above-mentioned,  shaBbe 
deemed  and  taken  to  be  guilty  of  fekmy  ^  and  being  ht* 
fully  convicted  thereof  upon  indtctment,  shall  be  ad- 
judged to  be  transported  for  the  term  of  seven  years. 
Fenahy  on       IL  And  be  it  further  enacted,  That  from  and  after 
initting  such  the  passing  of  this  act,  if  any  person  shall  wilfoUy  course 
offcnccsin    ^^  hunt,  or  take  in  any  slip,  noose,  toil,  or  snare,  or  kiD, 
grouiui^  SOL  wound,  or  destroy,  or  shoot  at,  or  otherwise  attempt  to 
kill,  wound  or  destroy,  or  shall  carry  away,  any  red  or 
fallow  deer,  kept  or  being  in  the  unindosed  part  ofttnj 
forest,  chase,  purlieu,  or  ancient  walk,  without  the  con- 
sent of  the  owner  of  such  deer,  or  without  being  other- 
wise duly  authorized,  or  shall  knowingly  be  aidisft 
abetting,  or  assisting  therein  or  thereunto,  every  penoa 
so  offending  shall,  for  every  such  act  of  wilful  oounii^ 
or  hunting,  and  for  every  such  attempt  to  kill,  vouod^ 
or  destroy,  and  for  every  deer  so  taken  or  kiUed^ 
wounded  or  destroyed^  or  shot  at  or  carried  away  as 
aforesaid^  in  or  from  any  uninclosed  part  of  any  fotesty 
cbace^  purlieu,  or  ancient  walk^  forfeit  and  pay  thesotf 
Keepers  of    of  fifty  pounds ;  and  if  the  ofiender  in  any  of  the  caw 
iWidlntshall'^fo'^^siid  shall  be  a  keeper  of,  or  person  in  any  mmott 
f<irleitdouUe.eiitrusted  with  the  care  or  custody  of  deer  in  the  fsi»^ 
chace^  purlieu>  or  ancient  walk,  wherein  theoffisoceabalt 
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be  committed,  he  shall  for. every  such  offence  forfeit  and  a.  D.  iro3. 
pay  double  the  penalty  berein-before  enacted  to  he  paid 
by  other  offenders. 

III.  And  be  it  further  enacted,  That  all  powers,  pro-Pirovisions  of 
▼isions^  rules,  regulations,  methods,  forms,  restrictions,  ^so^^xt^Q^ 
and  all  other  matters  and  things  enacted,  prescribed,  ap-  ^  ^  ^^ 
pointed,  or  contained  in  and  by  an  act  of  the  parliament 
of  Great  Britain,  made  in  the  sixteenth  year  of  tlie  reign 
of  his  present  majesty,  intituled,  ^  an  act  more  effec- 
^  tually  io  prevent  the  stealing  of  deer ;  and  to  repeal  se« 
^  veral  former  statutes  made  for  the  like  purpose,*  for  or 
concerning  the  seizing  and  apprehending,  and  the  con- 
yiction  of  persons  offending  against  the  said  act,  apd  for 
or  concerning  the  recovery,  application,  and  disposal 
of  the  penalties  and  forfeitures  theiein-mentioned,  and 
for  or  concerning  the  time  and  manner  of  appealing  from 
convictions,  and  of  bringing  actions  or  prosecutionv 
against  any  person  or  parsons  for  any  thing  done  under 
or  in  pursuance  of  the  said  act,  and  for  or  concerning 
the  manner  of  pleading,  and  other  proceedings  in  such 
actions,  and  the  costs  by  the  said  act  given  in  certain 
cases,  shall,  so  far  as  the  same  respectively  are  applica- 
ble, be  in  full  force  and  eifect,  and  be  applied  and  made 
use  of  in  seising  and  apprehending  and  in  convicting 
offenders  against  this  act,  and  in  the  recovery,  applica- 
tion, and  disposal  of  the  penalties  and  forfeitures  hereby 
imposed,  and  with  respect  to  the  time  and  manner  of 
appealing  from  convictions^  and  of  bringing  actions  and 
prosecutions  against  any  person  for  any  thing  done  un- 
der or  in  pursuance  of  this  act^  and  with  respect  to  the 
manner  of  pleading  and  other  proceedii^  in  such  ac- 
tions, and  the  costs  thereof,  and  for  all  other  purposes  to 
which  such  powers^  provisions,  rules,  regulations,  roe- 
thods>  forms^  restrictions,  matters,  and  things,  or  any  of 
them^  aie  i^licable  under  this  act^  as  fully  as  if  the 
same  bad  beea  severally  herein  contained  and  set  forth  i 
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A.  D.  I80t.  Provided  always,  that  in  case  of  non-payment  rf  any 
In  detauit  of  pecuniary  penalty  or  forfeiture  imposed  by  this  set, 
penalUesy^of^  with  the  charges  incident  to  the  conviction,  immediatdj 
feDders  may  q^  h^^  conviction,  and  for  want  of  suflBcient  distroi  of 
for  six  the  goods  and  chattels  of  the  offender  or  oflfenden,  he 

months.         ^^j  ^^^y  ^^^^  y^  ^^q^  y^y  ^  justice  or  justices  befoie 

whom  such  conviction  shall  be  made,  to  the  omubqb 
gaol  of  the  county,  riding,  or  division,  city,  town,  or 
place,  where  the  ofienoe  was  committed,  for  six  moaths, 
thereto  remain  without  bail  or  mainprize,  unless  the  pe- 
nalty and  chai]ges  incident  be  sooner  paid. 
Penonscon-      IV.  And  be  it  further  enacted.  That  if  any  penonor 
Mcom]  ot^     persiHis  after  having  been  duly  convicted  of  any  offieaoe 
fence,  du-      for  which  a  pecuniary  penalty  or  forfeiture  is  imposed, 
a'pecuniary  ^^^  1>J  ^1^  ACt  or  by  the  said  act  nruide  in  the  six- 
penalty,  shall  teenth  year  of  the  rein  of  his  present  majesty,  shall  of- 

bca<ljudged    ^     .     ^  1  ..        lT  -J^  inJ       ^i^ 

to  be  ftslons,  fend  a  seoHid  time  by  committmg  any  ommce  agaiiw 
^^*  this  act,  for  which  a  pecuniary  penalty  or  forfeitnie  ii 

herein-before  imposed,  such  second  offence,  whether  ii 
be  the  same  offence  as  the  first  oflence,  or  be  any  other 
of  the  said  offences,  shall  be  deemed  and  taken  to  be  a 
felon,  and  the  person  or  persons  guilty  thereof,  being 
lawfully  convicted  upon  indictment,  shall  be  adjudged 
to  be  transported  for  the  term  of  seven  years. 
Cunvictions       <  V.  And,  to  the  intent  that  the  prosecution  of  persons 

fence?shaU  *  ^^^  •'**'^  ofiend  a  second  time,  may  be  carried  on  witl 
be  trans-  <  as  little  expence  and  trouble  as  may  be  ;*  be  it  further 
quarter  ses-  enacted,  That  the  justice  before  whom  any  person  shsll 
fii^ V"**  be  convicted  for  the  first  time  of  any  ofience  against  tbi 
froof.  act,  for  which  pecuniary  penalty  or  forfeiture  is  imposed, 

shall  transmit  such  conviction  under  his  hand  and  seal  (o 
the  quarter  session  which  next  after  such  conviction  shall 
be  holden  for  the  county,  riding,  or  division,  city,  town, 
or  place  wherein  such  first  offence  was  committed,  there 
to  be  filed  by  the  clerk  of  the  peace  or  other  proper  offi- 
cer, and  kept  amongst  the  records  of  the  court  j,  and  y«<* 
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conviction  so  filed,  or  a  true  copy  thereof,  certified  by  A.  T).  180^. 
such  clerk  of  the  peace  or  other  oflBcer,  or  proved  to  be 
a  true  copy,  shall  be  sufficient  evidence  to  prove  the 
conviction  for  such  first  offence  as  aforesaid. 

VI.  And  be  it  further  enacted,  That,  from  and  afterSo  much  of 

the  passing  of  this  act,  so  much  of  the  said  act  made  in^  so  JSee 

the  sixteenth  year  of  the  reign  of  his  present  majesty,  as§  i]  ^  in- 

.   /m.  ^  t±       r    r  -A  •  1    tiicts  penal* 

imposes  or  mflicts  any  penalty,  forfeiture,  or  punish-  ^jes  for  hunt- 

ment,  on  any  person  vrho  shall  hunt  or  course,  or  takel^g^'^s^^*" 
in  any  slip,  noose,  toil,  or  snare,  or  kill,  wound,  or  de- repealed! 
stroy,  or  shoot  at,  or  otherwise  attempt  to  kill,  wound, 
or  destroy,  or  carry  away,  any  fallow  deer  in  any  forest, 
chace,  purlieu,  or  ancient  walk,  whether  inclosed  or  not, 
or  in  any  inclosed  park,  paddock,  wood  or  other  in- 
closed ground,  where  deer  were  or  had  been  or  should 
be  usually  kept,  without  the  consent  of  the  owner,  or 
without  being  otherwise  duly  authorized,  or  who  shall 
be  aiding,  abetting,  or  assisting  therein,  shall  with  re- 
spect to  the  said  oflTences  committed  after  the  passing  of 
this  act,  be  and  the  same  is  hereby  repealed. 

VII.  Provided  always,   and  be  it  further  enacted, Not  to  ex- 
That  nothing  herein  contained   shall  extend  to  those[^°j^^  j|:^.^* 
parts    of  the    United  Kingdom  called  Scotland  and  land. 
Ireland. 


42  GEO.  3.  c.  88. 

An  Act  for  repealing  so  much  of  an  Act,  made  in  thesGe^.s.c.is. 
Second  Year  of  the  Reign  of  his  present  Majesty, 
intituled,  <  An  Act  for  the  better  supplying  the  Ci- 
<  ties  of  London  and  Westminster  with  Fish,  and  to 
^  reduce  the  present  exorbitant  Price  thereof,  and  to 
^  protect  and  encourage  Fishermen,'  as  limits  the 
Number  of  Fish  to  be  sold  by  wholesale  within  the 
said  City  of  London ;  and  for  the  better  Uegulation 
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of  the  sale  of  Fish  by  wholesale  in  tlic  Market  of 
Billingsgate  i^ithin  the  said  City. 


A.  D.  1803. 


13  Geo.  3. 
c.  55.  §  1. 


43  GEO.  3.  c.  23.  A.  D.  1803. 

An  Act  for  granting  to  his  Majesty  certain  DntiesiipaB 
Certificates  with  respect  to  the  killing  of  Game  ii 
Ireland. 


4Sg£0.  3.  c.  31. 

An  Act  for  establishing  certain  Regulations  inthcOficf 
of  Surveyor-general  of  his  Majesty's  Woods,  Forests, 
Pftrks  and  Chaccs. 


43  GEO.  S.  c.  119. 

AN  ACT  FOR  THE  BETTER  PRESERVATION  OP  HEATH- 
FOWL,  COMMONLY  CALLED  BLACK  GAME,  IN  THE 
NEW  FOREST,  IN  THE  COUNTY  OF  SOUTlIAMPTONt 

I 

<  Whereas  by  an  act  passed  in  the  parUaioeiii  rf 
Great  Britain,  in  the  thirteenth  year  of  the  leiga  of 
his  present  majesty,  intituled,  "  an  act  to  cxpto" 
and  amend  the  several  laws  now  in  being,  so  &r  as  the 
same  relate  to  the  preservation  of  the  moor  or  W"- 
game,"  it  is  enacted,  amongst  other  things,  that  fro» 
and  after  the  twenty-fourth  day  of  June,  one  thonsaw 
seven  hundred  and  berenty-threc,  no  person  or  peno« 
shall,  npon  any  pretence  wbatsoeyer,  wiHullyl*'** 
kill,  destroy,  carry,  sell,  buy,  or  have  in  his,  her,  of 
their  possession  or  use,  any  heath-fowl,  cwnnH^y 
called  black-game,  between  the  ieiith  day  of  0^ 
cember  and  the  twentieth  day  of  August  in  any  year: 
and  whereas  the  pursuing,  taking,  and  kiUiog  i^  ^ 
New  Forest,  in  the  county  of  Soulhampt«i>^of  1**^' 

1 
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<  fowl^  commonly  called  black  game,  so  early  as  the  A.  D.  1803. 
'  twentieth  day  of  August,  has  been  fimiid  to  be  very 

'  prejudicial  to  the  increase  of  such  heath-fowl,  as  well 

<  as  (rf*  all  other  game  within  the  said  forest,  and  it  would 
'  tend  very  much  to  the  preservation  thereof  in  the  said 
^  forest,  if  the  time  for  taking  and  killing  therein  heath- 

<  fowl  were  postponed  ;'  be  it  therefore  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  kwds  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by 

the  authority  of  the  same,  That  from  and  after  the  pass- Persons  tak- 
ing of  this  act,  no  person  or  persons  shall,  on  any  pre-jUfhe  ^ew"^ 
tenoc  whatsoever,  take,  kill,  or  destroy,  or  attempt  toJP'orcst  any 
take,  kill,  or  destroy,  in  the  New  Forest,  in  the  county  between     ' 
of  Southampton,    any  heath-fowl,    commonly   called ^*^- ^^i*hf 
black-game,  between  the  tenth  day  of  December  and  theto  the  for^ 
fiist  day  of  September  in  any  year ;  and  every  P^fsoJ^fhe^rec^ted 
who  shall  transgress  this  act  in  any  of  the  cases  afore- act. 
said,  shall,  for  every  heath-fowl  so  taken,  killed,  or  de- 
stroyed, and  for  every  attempt  to  take,  kill,  or  destroy 
such  heath-fowl,  contrary  to  the  true  intent  and  meaning 
of  this  act,  be  liable  to  the  same  forfeitures  and  penalties, 
to  be  recovered  in  the  same  manner,  and  subject  to  the 
like  appeal  and  the  same  provisions  in  every  respect 
whatsoever,  as  in  and  by  the  said  recited  act  are  enacted 
in  respect  of  any  oflfence  committed  against  the  said  act. 


43  GEO.  3.  c.  61. 

n  Act  to  alter  and  amend  Two  Acts,  passed  in  the  Thir- 13  Edw.  1. 
teenth  Year  of  the  Reign  of  King  Edward  the  First,''-  *^- 
and  in  the  Thirteenth  Year  of  the  Reign  of  King  Ri-ts  Bkh,  2. 
chard  the  Second,  for  the  Preservation  of  Salmon  and^* 
other  Fish  in  the  Rivers  Teign,  Dart,  and  Plym,  in 
the  County  of  Devon. 

[y2] 
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A.  D,  1804, 

44  GEO*  3.  c.  45.  A.  D.  1804. 

An  Act  for  the  better  regulating  and  improving^  the 
Fisheries  in  the  Arm  of  the  Sea  between  the  Covnij 
of  Cumberland  and  the  Counties  of  Datnfries  and 
Wigton,  and  the  Stewartry  of  Kirkcudbright,  and 
also  the  Fisheries  in  the  several  Streams  and  Waters 
which  run  into,  or  communicate  with,  the  said  Arm 
of  the  Sea.  (38  Geo,  3.  c.  94.  for  regulating  Sal- 
mon  Fisheries  in  ike  Nith  repealed,) 


A.  D.  1805,  45  Gi:o.  3.  c.  64.  a.  d.  1805. 


An  Act  to  amend  an  Act  made  in  the  Forty-first  \f  ear 
of  his  present  Majesty,  for  granting  Bounties  for 
taking  and  bringing  Fish  to  the  Cities  of  London 
and  Westminster,  and  other  places  in  the  United 
Kingdom. 


45  GEO.  3.  c.  S3. 

An  Act  for  the  Preservation  of  Salmon  and  other  Fish 
in  the  Rivers  in  the  County  of  Carmarthen,  and 
County  of  the  Borough  of  Carmarthen. 


A.  D.  1806.  46  GEO.  3.  c.   142.   A.  D.   1806. 


An  Act  for  the  better  Regulation  of  the  Office  of  Sur- 
veyor-General of  Woods  and  Forests. 
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[A,  D.  1806, 

46  GEO.  3.  c.  19.  A.  D.  1806. 

An  Act  for  the  R>cgulation  of  the  Oyster,  Sole,  and  Sal- 
mon Fisheries,  within  the  Harbour  of  Milford,  in 
the  County  of  Pembroke,  and  the  Rivers  running 
into  the  said  Harbour* 


47  eB04  3.  c.  21.  a.  d.  1807.  A.  D.  isor. 

An  Act  to  provide  for  regulating  and  securing  the  Col- 
lection of  certain  Rates  and  Taxes  in  Ireland,  in  re- 
spect of  Dwclling-Houses,  Fire-Hearths,  Windows, 
Male  Servants,  Horses,  Dogs,  and  Carriages. 


47  GEO.  3.  c  32. 

AN  ACT  FOR  PUNISHING  MUTINY  AND  DESERTION; 
AND  FOR  THE  BETTER  PAYMENT  OF  TUE  ARMY 
AND   THEIR    QUARTERS. 

LXIX,  And  for  the  better   preservation   of  gamepenalty  for 
in  or  near  such  place  where  any  officers  or  soldiers  shaIP^?.^''*°f 

■^  .    .      ,  -  -  -  soldiers  de- 

at  anj  time  be  quartered,  be  it  enacted  hy  the  authority  stroying  the 
aforesaid,  That  if,  from  and  after  the  said  twe;Bty -fourth S*™*' 
day  of  March,  one  thousand  eight  hundred  and  seven, 
any  officer  or  soldier  shall,  without  leave  of  the  lord  of 
the  manor,  under  his  hand  and  seal  first  had  and  ob- 
tained, take,  kill,  or  destroy,  any  hare,  coney,  pheasant, 
partridge,  pidgeon  or  any  other  sort  of  fowls,  poultry, 
or  fish,  or  his  majesty's  game,  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  upon  complaint 
thereof  shall  be,  upon  oath  of  one  or  more  credible  wit-g^g  ^^  q^  ^ 
ness  or  witnesses,  convicted  before  any  justice  or  justic?sc.  it.  <.  66. 
of  the  peace,  who  is  and  are  hereby  empowered  and  an-  ^i^^  "^q/  "'' 
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A.  D.  1S07.  thorised  to  hear  and  determine  the  same ;  (that  is  to  say), 
cyery  officer  so  ofiendiog  shall  for  erery  such  ofience, 
Five  pounds  forfeit  the  sum  of  five  pounds,  to  be  distributed  among 
'^^'^'the  poor  of  the  place  where  such  offence  shall  be  com- 
mitted ;  and  every  officer  commanding  in  chief  upon  the 
place^  for  every  such  offence  committed  by  any  soldier 
Twenty  shil-  under  his  command,  shall  forfeit  the  sum  of  twenty  shil- 
lings for  a     lings,  to  be  paid  and  distributed  in  manner  aforesaid ; 
and  if  upon  conviction  made  by  the  justices  of  the  peace, 
and  demand  thereof  also  made  by  the  constable  or  over- 
Officer  on     B^^s  ^f  ^^^  poor,  such  officer  shall  r^se  or  n^lect,  and 
oonp*y"Jcnt  not  within  two  days  pay  the  said  respective  peoalties, 
such  officer  so  refusing  or  neglecting  shall  forfeit,  and 
he  is  hereby  declared  to  have  forfeited  his  comnussicn, 
and  his  commission  is  hereby  declared  to  be  null  and 
void. 


47  GEO.  3.  c.  29*  A.  o.  1807. 

An  Act  to  amend  and  render  more  effectual  Three  Ads, 
made  in  the  Eleventh,  Fifteenth,  and  Thirty-seventh 
Years  of  his  present  Majesty,  for  the  R^^lation  and 
Improvement  of  the  Fisheries  of  the  River  Tweed. 


47  GEO.  3.  0.  II. 

An  Act  to  provide  for  the  Recovery  of  Penaltiei  midcr 
certain  Acts,  made  in  the  Forty^^seventh  Year  of  his 
present  Majesty,  for  securing  the  Rates  and  Duties  in 
Ireland,  in  respect  of  Dwelling-Houses,  Fire-Heftrths, 
Windows,  Male  Servants,  Ilors^,  Dogs,  and  Car- 
riages ;  and  on  Licences  to  Persons  dealing  in  exdse- 
able  Commodities ;  and  on  Paper  and  Paper  Rail- 
ings :  and  to  alter  the  Condition  of  certain  Bonds  to 
be  given  by  Rrcv^ers  in  Ireland. 
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A>D.  1808, 

48  GEO.  3.  c.  56.  A.  D.  1808. 

AN     ACT    FOR    REPEALING    THE    DUTIES    OF    A8SEMED 

■ 

TAX12S,  AND  GRANTING  NEW  DUTIES  IN  LIEU  THERE- 
OF, AND  CERTAIN  ADDITIONAL  DUTIBS  TO  BE  CON- 
SOLIDATED therbwixh;  and  also  for  repeal- 
ing THE  STAMP  DUTIES  ON  GAME  CERTIFICATES, 
AND  GRANTING  NEW  DUTIES  IN  LIEU  THEREOF, 
TO  BE  PLACED  UNDF:R  THE  MANAGEMENT  OF  THE 
COMMISSIONERS    FOR    THE    AFFAIRS    OF   TAXES. 

*^  Stamp  duty  on  game  licences  under  44  Geo.  S,  c. 
98.  repealed  from  June  30,  1808.  §  3," 

IV.  And  be  it  further  enacted,  That  in  lieu  of  theDuties  in  re- 
duties  hereby  repealed,  there  shall  be  annually  ^sessed,^^^*^^^ 
raised,  levied,  and  paid,  to  and  for  tlie  use  of  his  ma-»cheaule(L.) 
jesty,  liis  heirs  and  successors,  upon  every  person  who 
shall,  after  the  thirtieth  day  of  June,  one  thousand  eight 
hundred  and  eight,  use  any  dog,  gun,  or  net,  or  other 
engine,  for  any  of  the  purposes  mentioned  in  the  sche- 
dule marked  (L  )  to  this  act  annexed,  the  respective 
duties  therein  respectively  mentioned  and  set  forth ; 
which  schedule,  and  the  duties  and  rules  therein  con- 
tained, shall  be  deemed  and  construed  to  bea  part  of  this 
act,  as  if  the  same  were  incorporated  therewith  under  a 
special  enactment. 

SCHEDULE  (G.) 

A  Schedule  of  the  Duties  made  paj/able  on  Dogs. 

Forevery  greyhound,  hound,  pointer,  setting   jS.  s.  d. 
dog,  spaniel,  lurcher,  or  terrier,  the  annual 
sum  of 0  116 

For  every  dog  of  whatever  description  or  de- 
nomination the  same  may  be,  where  any 
person  shall  keep  two  or  more  dogs,  either 
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A.  D.  laos.     for  his  or  her  own  use,  or  the  use  of  £.  «.  rf. 

any  other  person  or  persons,  the  annaal 
sum  of       -        -        -        -        -        -        0116 

For  every  dog  not  being  a  greyhound,  hound, 
pointer,  setting  dog,  spaniel,  lurcher,  or 
terrier,  kept  by  any  person  having  one  such 
dog,  and  no  more,  whether  the  same  be 
kept  ibr  his  or  her  own  use,  or  the  use  of 

•  any  other  person  or  persons,  the  annual 

sum  of 070 

The  said  duties  to  be  paid  by  the  persons  respectivdy 

keeping  such  dogs. 


*  And  see  Exemptions  from  the  IhAiet  in  Schedule  (G.)  * 

Schedule  {M,)      ^        ,.•.,.,    ,.  .    ,  ^ 

KoyaHamiiy.     Case  1.— Any  dog  bclongmg  to  his  majesty,  or  any  of 

the  royal  family. 

Poor  persons*  Case  II. — Any  person  who,  on  account  of  poverty, 
shall  be  discharged  from  the  assessment  made  in  respect 
of  his  or  her  dwelling-house  in  pursuance  of  the  regula- 
tions of  any  of  the  acts  herein-mentioned,  and  having 
one  dog,  and  no  more,  the  same  not  being  a  grey- 
hound, hound,  pointer,  setting  dog,  spaniel,  lurcher,  or 
terrier. 

Whelps.  Case  III. — Any  person  in  respect  of  a  dog  or  whelp, 

which  at  the  time  of  returning  the  list  of  dogs  as  by  this 
act  is  required,  shall  not  actually  be  of  the  age  of  six 
calendar  months. 

Packs  of  Case  1 V . — A  ny  person  in  respect  of  the  whole  number 

bounds         Qf  hounds  by  him  or  her  kept  in  Great  Britain,  who  shall 

compounded  ^  r  ? 

fyr,  compound  ibr  the  same,  in  any  year  within  thirty  days 

after  tlie  fifth  day  of  April  in  such  year,  in  pursuance 
iff  notice  given  to  the  collector  or  collectors  of  the  said 
duty  for  any  parish  or  place,  where  such  person  shall 
be  liable  to  be  assessed,  of  liis  or  her  intention  so  to  do, 
and  on  (aymeut  of  ike  full  sum  of  thirty -foui^ pounds 
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sterling  to  such  collector  or  collectors,  for  ivhich  a  re*  A.  D.  I8O8. 
ceipt  shall  be  given  wHhin  the  period  before-mentioned. 


SCHEDULE  (L.) 

Ji  Schedule  of  the  Duties  mack  payable  in  respect  of 

killing  Game. 

Upon  every  person  who  shall  use  any  dog,  j€,   s.   d. 
gap,  net,  or  other  engine,  for  the  purpose 
of  taking  or  killing  any  game  whatever,  or 
any  woodcock,  snipe,  quail,  or  landrail,  or 
any  conies,  in  any  part  of  Great  Britain  : 

If  such  person  shall  be  a  servant  to  any  person 
<Idly  charged  in  respect  of  such  servant  to 
the  duties  granted  on  servants  by  this  act, 
and  shall  use  any  dog,  gun,  net,  or  other 
engine,  for  any  of  the  purposes  before-men- 
tioned, upon  any  manor  or  royalty  in  Eng- 
land, Wales,  or  Berwick-upon-Tweed,  or 
upon  any  lands  in  Scotland,  by  virtue  of 
any  deputation  or  appointment,  duly  regis- 
tered or  entered  as  game-keeper  thereto, 
there  shall  be  charged  the  annual  sum  of        116 

And  if  such  person  as  last  aforesaid  shall  not 
be  a  servant  for  whom  the  said  duties  on 
servants  shall  be  charged,  there  shdll  be 
charged  the  annual  sum  of       -        -        -330 

Upon  every  other  person  who  shall  use  any 
dog,  gun,  net,  or  other  engine,  for  any  of 
the  purposes  before-mentioned,  there  shall 
be  charged  the  annual  sum  of         -         -    3    3    0 


Exceptions  to  the  above  Duties. 

1.  The  taking  of  woodcocks  and  snip«s  with  nets  or 
springes. 


080 


APPENDIX. 


S.  The  taking  or  desUojring  of  oonies  in  wairois,  or 
inaaj  incfcised  gnmnd  whatever,  or  by  any  penoB  ta 
lands  in  his  or  her  occupation,  either  by  himself,  or  her* 
self,  or  by  his  or  her  direction  or  conunand. 


Rules  for  charging  the  said  lasl'tnentioned  Duties. 
Duty  for  1. — Every  person  who  intends  to  use  or  shall  use  at 

irunf&r?5''   ^^7  ^"^  ^^^  ^"^  thirtieth  day  of  June,  one  thousand 
shall  be  paideurbt  hundred  and  eif  ht,  any  doe,  eun,  net,  or  other 

tocoliecrors     *,       .  r.u  \i\a'    ^vJ      u^   i 

of  assessed   engine  for  any  of  the  purposes  menuoned  in  tne  schedule 

taxes  an-  ^^  ^|,jg  ^^^  annexed,  marked  (L.)  shall,  before  he  shall 
so  use  the  same  in  any  year,  pay  or  cause  to  be  paid  ia 
each  year  unto  the  collectors  of  the  duties  mentioned  or 
referred  to  in  the  other  schedules  of  this  act,  for  the 
parish,  ward,  or  place,  where  he  shall  reside,  if  in  i^og* 
land,  or  to  the  collector  of  the  cess,  or  his  deputy,  for 
the  shire,  county,  borough,  or  place  where  he  shall  re- 
side, if  in  Scotland,  or  one  of  them  respectively  as  afore- 
said for  the  time  being,  the  duty  hereby  made  payable, 
and  shall  obtain  a  certificate  thereof  in  the  manner  here- 
in directed ;  which  certificate  shall  continue  in  iwoe 
until  and  upon  the  fifth  day  of  April  next  after  the  tine 
of  issuing  the  same,  and  no  longer. 

IL — Eyery  collector  on  application  to  him  made  by 
any  person  residing  within  the  limits  of  his  collection, 
and  on  payment  to  such  collector  of  the  duty  hereby 
made  payable,  shall  give  a  receipt  for  the  same,  which 
receipt  shall  be  signed  by  such  collector,  and  made  ont 
conformable  to  such  of  the  forms  for  certificates  in  the 

Su  tcheduU  schedule  to  this  act  annexed,  as  the  case  may  require ; 

^  '^  ""  '  and  every  such  receipt  shall  be  a  charge  on  the  parish 
or.place  for  which  such  collector  shall  be  appointed  for 
the  sum  therein  expressed,  in  like  manner  and  to  the  like 
efiect  as  if  the  said  sum  had  been  previously  assessedand 
levied  by  such  collector  under  the  warrant  of  the  com* 


Collectors 
shal)  give 
receipts. 
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missicmen  acting  in  the  executioii  of  thif  act ;  fiir  wkiicfc  A,  P.  tsoa. 

receipt  the  said  ccdlector  shall  be  entitled  to  demand  andHis^  one 

receiye  fiK>m  such  penon,  the  sum  of  oiie  shilling  met* 

and  above  the  said  duty,  and  no  more,  which  sum  shall 

be  deemed  the  compensation  to  such  collector  for  his 

pains  and  care  in  executing  this  act ;  and  the  duty  so 

received  shall  be  paid  to  the  receiver-general  or  his  de* 

puty,  at  his  or  their  next  receipt  of  duties,  in  fiill  pmd 

without  deduction ;  provided  that  the  receipts  given  finr 

the  duties  contained  in  this  schedule  shall  not  be  liable 

to  any  stamp  duty  whatever. 

III. — Every  such  receipt  being  delivenfd  to  the  clerk  Receipts 

of  the  commissioners  acting  for  the  district  where  the^^^^^^^^^^^^ 

person  aforesaid  shall  reside,  shall  be  exchanged  for  a<^erti^cates 

bv  clerk  to* 
certificate  made  out  in  one  of  the  forms  in  the  schedule  commis- 

to  this  act  annexed,  marked  (N.)  corresponding  with^^*°^'^« 
such  receipt,  which  certificate  the  said  clerk  is  hereby 
required,  on  demand,  to  make  out  and  deliver  gratis  to 
sQch  person  in  exchaiige  for  the  said  receipt. 

ly. — The  said  receipts,  so  exchanged,  shall  severally Commis- 
be  entered  by  the  said  clerks  respectively  in  books  to  he]^^^ Jjj^ 
kept  for  that  purpose,  in  the  manner  to  be  directed  byacoordingly. 
the  commbsioners  for  the  afiairs  of  taxes ;  and  the  said 
books,  together  with  the  said  receipts,  being  exhibited  to 
the  commissioners  acting  in  the  execution  of  this  act  for 
the  district,  and  examined  by  them,  shall  be  a  sufficient 
authority  to  them  from  time  to  time  to  cause  an  assess- 
ment to  be  made  on  the  several  persons  mentioned  in  such 
receipts  in  the  respective  sums  paid  by  them,  which  as- 
sessments shall  be  of  the  like  force  and  effect,  in  all  re- 
spects, and  shall  be  as  binding  on  the  several  collectors 
and  others  acting  in  the  execution  of  this  act,  and  on 
the  several  parishes  and  places  for  which  such  collectors 
shall  have  been  respectively  appointed,  as  any  assess- 
ment to  be  made  by  the  said  commissioners  respectively 
under  the  regulations  of  the  said  acts  under  which  they 


v, 
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A.  O.  iao8.  act  as  commissioners  ;  and  the  said  commissioners  shall 
retnni  duplicates  thereof  to  the  receiver*gencral,  and  to 
the  commissioners  for  the  affairs  of  taxes,  in  the  manner 
directed  by  the  said  acts. 
Commia-  V. — The  commissioners  for  the  afiairs  of  taxes  shall 

pro^de         cau8«  »  sufficient  number  of  receipts  to  Jbe  distributed 
fonns  of       amongst  the  seyeral  clerks,  and  by  them  to  the  several 
certihoiics.   Collectors  in  their  respective  dbtricts,   and  the  said 
clerks  respectively  shall  be  accountable  to  the  said  com- 
missioners  for  the  aflhirs  of  taxes  for  the  same  ;  and  the 
several  collectors  shall  be  accountable  to  the  respective 
clerks  for  the  same ;  and  the  said  commissioners  for  the 
affairs  of  taxes  shall  also  cause  a  sufficient  number  of 
forms   to   be   used  for  certificates,  according  to  the 
forms  specified  in  the  schedule  to  this  act  annexed, 
marked  (N.)  to  be  distributed  to  the  respective  clerks  in 
like  manner. 
Where  no         Yl. — In  any  district  wherein  no  clerk  shall  be  ap- 
veyor  shall   I^^^^  ^^  ^^t  in  the  execution  of  the  said  acts,  the  sur- 
act.  veyor  of  the  same  district  shall  execute  the  duty  of  such 

clerk  in  all  matters  and  things  herein  required  to  be  done 
by  such  clerk,  and  in  every  such  case  the  certificates 
herein  required  shall  and  may  be  issued  by  such  sur- 
How  coUec-  veyor,  according  to  the  directions  of  this  act ;  and  in 
charr^ed  with^^^^'X  P^^ce  for  which  one  collector  only  shall  be  ap« 
duty,  if        pointed,  who  shall  be  chargeable  to  the  duty  contained 
in  this  schedule,  an  acknowledgment  in  writing  under 
the  hand  of  such  collector,  that  he  is  chargeable  with 
the  said  duty,  and  delivered  to  such  clerk  or  surveyor 
respectively  as  aforesaid,  shall  be  a  sufficient  authority 
for  such  clerk  or  surveyor  to  issue  a  certificate  to  such 
collector,  and  to  make  an  assessment  of  the  said  datj 
upon  such  collector  as  in  other  cases  under  this  act. 
Game-  VII. — Every  master  or  mistress  charged  or  liable  to 

ti^atw.^*^"  ^  charged  to  the  duties  on  servants  mentioned  in  the 
said  schedule  marked  (C.)  No.  1.  annexed  to  this  act, 
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in  respect  of  any  gamekeeper,  whether  such  person  shall  A,D.  leoa, 
have  been  deputed  or  appointed  by  such  master  or  mis- 
tress, or  by  any  other  person  or  persons,  and  every  per- 
son granting  a  deputation  or  appointment  to  the  servant 
of  any  other  person,  who  shall  be  duly  charged  to  the 
said  duty  on  servants,  in  respect  of  such  servant,  whe- 
ther as  gamekeeper,  or  in  any  other  capacity,  with 
power  and  authority  to  use  any  dog,  gun,  net,  or  other 
engine,  for  any  of  the  purposes  mentioned  in  this  sche- 
dule,  shall  be  at  liberty  to  obtain  a  receipt  and  certifi- 
cate on  behalf  of  such  servant,  on  payment  of  tbe  duty 
for  the  same,  in  the  manner  before  directed  :  and  such 
receipt  and  certificate  shall  be  a  sufiicient  authority  to 
assess  the  master  or  mistress  or  person  granting  such  de- 
putation or  appointment,  and  obtaining  such  receipt  and 
certificate  as  aforesaid ;  and  the  certificate  to  be  issued 
thereupon,  shall  be  deemed  and  construed  to  exempt  the 
servant  or  servants  named  therein,  during  his  or  their 
continuance  in  the  same  capacity  and  service ;  and  also 
to  exempt  any  servant  or  servants  of  the  same  master  or 
mistress  who  shall  succeed  to  tbe  deputation  or  appoint- 
ment of  tlie  same  manor  or  royalty,  or  lands,  within  the 
year  for  which  the  duty  shall  be  so  assessed  for  and 
during  the  remainder  of  such  year  ;  and  no  such  servant 
in  whose  behalf  a  receipt  and  certificate  hath  been  duly 
obtained  as  aforesaid,  shall  be  required  to  obtain  a  cer- 
tificate for  himself,  nor  be  liable  to  the  duty  hereby 
granted,  nor  to  any  penalty  by  reason  of  not  obtaining  a 
certificate  in  his  own  name,  or  for  not  paying  the  said 
duty :  provided  always,  that  every  certificate  granted 
nnder  this  act  to  any  person  acting  under  any  deputa- 
tion or  appointment,  shall,  upon  the  revocation  of  such 
deputation  or  appointment,  be  from  thenceforth  void 
and  no  further  eflfect,  as  to  the  person  therein  deputed 
or  appointed  :  provided,  that  if  any  lord  or  lady  of  any 
manor  in  England,  Wales,  or  Berwick-upon*Tweed,  or 
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A.  D.  1806. 


Unqualified 
persons  not 
protected  by 
certificate^ 
&c. 


Game- 
keeper's 
certificate 
confineii  to 
the  manor. 


proprietor  of  lands  in  Bootlaiid,  shaU^  on  the  reyocstiQii 
of  any  deputation  or  appointment  by  viftae  of  wbidi  t 
certificate  hath  been  granted  for  any  year,  make  a  new 
deputation  or  appointment  within  the  same  year,  to  anj 
person  in  his  or  her  service,  or  in  the  service  of  the  iuki 
master  or  mistress  who  shall  have  been  chained,  as  mil 
to  thednties  on  servants  as  to  the  game  duties  granted  bj 
thisact,  it  shall  be  lawful  forthe  clerk  to  the  commiasionen 
of  the  district,  and  every  such  clerk  is  hc;ieby  reqsind 
in  such  case  to  renew  the  certificate  for  the  remainder  of 
that  year,  in  behalf  of  the  perK>n  so  newly  appointed, 
without  any  duty  or  fee,  by  endoising  on  such  certifi- 
cate the  name  and  place  of  abode  erf*  the  person  to  whon 
such  last-mentioned  deputation  orappointramtliadbeea 
granted,  and  declaring  the  same  to  be  a  renewed  oertifi* 
cate,  free  of  duty  or  fee. 

y II I. —Neither  the  assessment  of  the  dutj  hereby 
imposed,  nor  the  payment  thereof,  nor  the  oeitiiicate 
delivcired,  nor  any  thing  herein  contained  or  done  in  pir- 
suance  of  this  act,  shall  anthoriae  or  enaUe  any  penoR 
to  use  any  dog,  gun,  net  or  other  engine,  for  any  of  tk 
purposes  mentioned  in  this  schedule,  at  any  time  sr 
times,  or  in  any  manner  prohibited  by  any  law  in  foioe 
fit  and  immedtately  before  the  passing  of  this  act,  nor 
unless  such  person  shall  be  duly  qualified  so  to  do, 
under  and  by  virtue  of  the  laws  in  being ;  and  all  pensi- 
ties  and  fisrfeitnres,  actions  and  suits,  riiall  and  msy  be 
prosecuted  and  maintained  for  such  offences  as  if  thtf 
act  had  not  been  made. 

IX. — No  assessment  <nr  certificate  under  this  act,  or 
payment  of  the  duty  hereby  imposed,  by  oribrafijper- 
son  acting  under  a  deputation  or  appointment,  sksBbe 
received  in  evidence,  or  be  available  in  law  or  eqaitj,in 
any  suit  or  prosecutjon  under  this  act,  where  proof  sKd 
be  given  of  using  any  dog,  gun,  net,  or  other  etagine,  for 
any  of  the  purposes  mentioned  in  this  schedule,  tni<f 
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the  pfedncts  ox  limits  of  the  manor,  royalty,  or  lands  A.  D.  isoe. 
for  which  such  deputation  or  appointment  vn^  made  or 
granted. 

X. — ^If  any  person  shall  be  found  using  any  dog,  gun^Certificatet 
net,  or  other  engine  in  Great  Britain,  for  any  of  the  pur-  ^  J^  y^^'^ 
poses  mentioned  in  this  schedule,  in  respect  whereofp^nons 
such  person  shall  be  chargeable  as  aforesaid,  by  any  a8-gi,n,&c. 

sessor  or  collector  of  the  parish  where  any  such  person^?  demand 

*  "^  *^        ot  any  a»- 

ahall  then  be,  or  by  any  commissioner  for  the  execution  sessor,  col- 
of  this  act,  acting  for  the  county,  riding,  division  or Jj^J|^'"^»  ^^ 
place,  in  which  such  person  shall  then  be,  or  by  any 
lord  or  lady,  or  gamekeeper  of  the  manor  royalty  or 
lands  wh^ein  such  person  shall  then  be,  or  by  any  in- 
spector or  suryeyor  of  taxes  acting  in  the  execution  of 
this  act  for  the  district  in  which  such  person  shall  then 
be,  or  by  any  person  duly  assessed  to  the  duties  granted 
in  this  schedule,  or  by  the  owner,  landlord,  lessee,  or 
occupier  of  the  land  in  which  snob  person  shall  then  be, 
it  shall  be  lawful  for  such  assessor,  collector,  commis- 
uoner  or  gamekeeper,  inspector  or  surveyor,  or  other 
porsoa  assessed  as  aforesaid,  or  such  owner,  landlord, 
lessee,  or  occupier  of  land  as  aforesaid,  to  demand  and 
require  from  the  person  so  using  such  dog,  gun,  net,  or 
<yther  engine,  the  production  of  a  certificate  issued  to  him 
finr  that  purpose,  which  certificate  every  such  person  is 
hereby  required  to  produce  to  the  person  so  demanding 
the  same,  and  permit  him  to  read  the  same,  and  (if  he 
shall  think  fit)  to  take  a  copy  thereof  or  any  part  there- 
of;  or  in  case  no  such  certificate  shall  be  produced  to 
the  person  demanding  the  same  as  aforesaid,  then  it  shall 
be  lawful  for  the  person  having  made  such  demand  to 
require  the  person  so  using  such  dog,  gon,  net,  or  other 
engine,  forthwith  to  declare  to  him  his  christian  and  sur- 
name, and  place  of  residence,  andibe  parish  or  place 
(if  any)  in  which  he  shall  have  been  assessed  to  the  du- 
ties by  this  act  granted ;  and  if  any  such  person  shall. 
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A.  D.  1808,  after  such  demand  made,  wilfully  rcfiise  to  produce  and 
shew  a  certificate  issued  to  him  for  that  purpose,  or  in 
default  thereof  as  aforesaid,  to  give  in  to  the  persoD  so 
demanding  the  same  his  christian  and  sumamt,  and 
place  of  residence,  and  the  parish  or  place  (if  aoj)  in 
which  he  shall  have  been  assessed,  or  shall  produce  any 
false  or  fictitious  certificate,  or  give  any  false  or  fictitioDs 
name,  place  of  residence,  or  place  of  assessment,  everj 

Penalty        such  person  shall  forfeit  and  pay  the  sum  of  twenty 

poun%  pounds  to  be  sued  for,  recovered,  and  applied  iu  like 
manner  as  any  penalty  may  be  sued  for,  recovered  and 
applied  by  the  acts  herein  mentioned,  relating  to  the 
duties  under  the  management  of  the  commissioners  for 
the  afiairs  of  taxes ;  provided  that  the  commissiimers  be- 
fore whom  the  information  for  the  said  penalty  shall  be 
made,  shall  also  be  justices  of  the  peace  of  and  f(»the 
same  county,  riding,  division  or  place  where  the  saidot 
fence  shall  be  committed. 

Publication       XL— The  commissioners  for  the  afliairs  of  taxes  shall 

of  names  of 

persuns  ob-  once,  or  oflener,  in  every  year,  as  soon  as  conveniently 
^ficMes.^*'^  may  be  after  such  certificates  shall  have  been  issncrf, 
cause  the  names  and  residences  of  the  several  persons  to 
or  for  whom  such  certificates  have  been  granted  for  that 
year,  in  each  county  in  Great  Britain,  distinguishing 
the  persons  acting  under  any  deputations  or  appoint- 
ments from  others,  and  the  manors,  royalties,  or  lands, 
for   which    deputations  or   appointments   have  been 
granted,  and  also  distinguishing  the  rate  of  duty  assessed, 
to  be  inserted  in  some  newspaper  circulated  in  each  re- 
spective county,  or  in  such  other  newspaper,  and  in 
such  manner  as  to  them  shall  seem  proper. 
ut^n^^^^n         XII.— If  any   person  or  persons   shall,    after  the 
dog,&c.       thirtieth  day  of  June,  one  thousand  eight  hundred  and 

difioite'sor  ^^^^9  ^^^  ^y  ^^S>  R"">  "®*>  ^^  ^^  engine,  for  anyof 
and  sur-  the  purposes  mentioned  in  this  schedule,  without  having 
dutyP  ^       obtained  such  certificate  as  is  directed  by  this  act,  in 
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order  to  an  assessment  for  the  year  wherein  such  person  a.  D.  1808. 
or  persons  shall  so  use  such  dog,  gun,  net,  or  other  en* 
gine,  every  such  person  shall  be  liable  to  the  duty  of 
three  pounds  three  shillings,  in  the  said  schedule  men* 
tioncd  for  that  year,  and  also  shall  forfeit  and  pay  the 
sum  of  twenty  pounds,  over  and  above  the  said  duty  ; 
and  the  said  duty  shall  be  assessed  by  way  of  surcharge, 
according  to  the  directions  of  the  said  acts  respectively^ 
in  the  district  where  the  oScnoe  shall  be  committed ;  and 
the  said  penalty  shall  be  sued  for  in  like  form  and  man- 
ner as  any  penalty  may  be  sued  for,  prosecuted,  and  re* 
covered  by  the  acts  herein  mentioned,  relating  to  the 
duties  under  the  manairement  of  the  commissioners  for 
the  afiairs  of  taxes,  or  any  of  the  said  acts. 


Exemptions  from  the  Duties  in  Schedule  (L.) 
I. — Any  of  the  royal  family. 


SCHEDULE  (N.) 

11. — Form  of  Certificate  to  be  issued  to  every  game-  See  schedule 
keeper,  being  a  servant  for  whom  the  master  or^^'^  -^"^  ^^ 
mistress,  or  the  lord  or  lady,  or  other  proprietor 
ofthe  manor  or  royalty,  (if  inEugland,)  [or,  lands, 
if  in  Scotland],  shall  be  duly  assessed  to  the  duty 
on  servants. 

No.  Game  Duty  Certificate  (A.) 

XTo  be  used  when  the  servant 
pays  Ihedaty.] 

By  A*  B,  clerk  to  the  commissioners  acting  in  the  ex- 
ecution ofthe  acts  for  assessed  taxes,  for  the  division  of 
J,y  in  the  county  of  Z. 

Received  from  C,  /).  residing  in  the  parish  [or,  town* 
ship]  of  Inhere  name  the  parish  or  township']^  in  the  said 
county,  an  assessed  servant  of  Ex  F,  [Aere  name  tkt 


A 
i 
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A.  D.  180B.  master  or  mistress']  j  of  [^kere  name  the  residence  of  the 
master  or  mistress]^  (in  exchange  for  this  certificate,) 
a  receipt  under  the  hand  of  G.  //.,  one  of  the  collectors 
of  assessed  taxes  for  the  said  parish  [or,  township]  of 
[Jiere  name  the  parish  or  township^y  for  the  sum  of  one 
guinea,  as  the  game  duty  chargeable  upon  the  said 
C  Z).,  in  respect  of  liis  deputation  as  gamekeeper  of  the 
manor  or  royalty  of  JT.,  in  the  said  county,  (if  ^^^  c^' 
tificate  be  granted  in  England,)  [tfr  if  in  Scotland,  in  re- 
spect of  his  appointment  as  gamekeeper  of  the  lands  of 
jST.,  in  the  said  county.]  Given  in  pursuance  of  an  act 
passed  in  the  forty-eighth  year  of  the  reign  of  George 
the  Third,  and  certified  the  day  of 

in  the  year  ,of  our  Lord 

(Signed)  Clerk. 

This  certificate  will  expire  on  the  day  of 


III. 

No.  Game  Duty  Certificate  (B.) 

[To  be  used  when  the  master 
pays  the  duty.] 

By  Am  B,  clerk  to  the  commissioners  acting  in  the  ex« 
ecution  of  the  acts  for  assessed  taxes  for  the  division  of 
/.,  in  the  county  of  L. 

Received  from  E,  F.  [here  name  the  master  or  mis^ 
tress],  residing  in  the  parish  [or,  place]  of  [here  name 
the  residence  of  the  master  or  mistress]y  in  the  said 
county,  on  behalf  of  C  /).,  an  assessed  servant  of  the 
said  E.  F.  (in  exchange  for  this  certificate,)  a  receipt 
under  the  hand  of  G.  jff.,  one  of  the  collectors  of  as* 
sessed  taxes  for  the  said  parish  [or,  township]  of  [here 
name  the  parish  or  township]^  for  the  sum  of  one  guinea, 
as  the  game  duty  chargeable  upon  the  said  servant,  in  re- 
spect of  his  deputation  as  gamekeeper  of  the  manor  or 
royalty  of  iC.,  in  the  said  county,  {if  the  certificate  be 
granted  in  England,)  [or  if  in  Scotland^  in  respect  of  his 
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appointment  as  gamekeeper  of  the  lands  of  K.y  in  the  A.  D.  I8O8. 
said  county,]     (Jiven  in  pursuance  of  an  act  passed  in 
the  forty-eighth  year  of  the  reign  of  George  the  Third, 
and  certified  the  day  of  in  the  year 

of  our  Lord 

(Signed)  Clerk. 

This  certificate  will  expire  on  the  day  of 


17. — Form  of  Certificate  to  be  issued  to  every  game* 
keeper,  not  being  an  assessed  servant  to  any  per- 
son  or  persons. 

No.  Game  Duty  Certificate  (C.) 

By  A.  B.  clerk  to  the  commissioners  acting  in  the  ex- 
ecution of  the  acts  for  assessed  taxes  for  the  division  of 
J.y  in  the  county  o(  L. 

Received  from  C.  />.,  residing  in  the  parish  [or,  town- 
ship] of  \_herc  name  theparishor  township^j  in  the  said 
county,  (in  exchange  for  this  certificate,)  a  receipt  under 
the  hand  of  G.  //.,  one  of  the  collectors  of  sissessed 
taxes  for  the  said  parish  [or,  township]  of  [^kere  name 
the  parish  or  township']^  for  the  sum  of  three  guineas, 
for  the  game  duty  cliargeable  upon  the  said  C.  D.^  in 
respect  of  his  deputation  as  gamekeeper  of  the  manor  or 
royalty  of  K.y  in  the  said  county,  (if  the  certificate  be 
granted  in  England,)  [^or  if  in  Scotland,  in  respect  of 
his  appointment  as  gamekeeper  of  the  lands  of  K.  in  the 
said  county,]  the  said  C  D.  not  being  an  assessed  ser- 
vant to  any  person  or  persons.  Given  in  pursuance  of 
an  act  passed  in  the  forty-eighth  year  of  the  reign  of 
George  the  Third,  and  certified  the  day  of 

in  the  year  of  our  Lord 

(Signed)  Clerk. 

This  certificate  will  expire  on  the  day  of 

[z2] 
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A.D.  1808.      v.— Form  of  Certificate  to  l3e  issued  to  evcfy  pcrsoo 
"  'not being  a  gamekeeper. 

No.  Game  Duty  Certificate  (D.) 

By  A.  B.  clerk  to  the  commissioners  acting  in  Ibe 
execution  of  the  acts  for  assessed  taxes  for  tbc  division  of 
/.,  in  the  county  of  X/. 

Received  from  C.  D.  residing  in  the  parish  [orfosfr 
ship}  of  [here  name  the  parish  or  township']^  in  the  said 
county,  (in  exchange  for  this  certificate,) a  receipt imdcr 
the  hand  of  G.  //.  one  of  the  collectors  of  asscsKd 
taxes  for  the  said  parish  [or  township']  of  [here  name 
the  parish  or  low>iship']y  for  the  sum  of  three  guineas  fe 
the  game  duty,  chargeable  upon  the  said  C.  D.inii^ 
own  right,  throughout  Great  Britain.  Given  in  pui- 
Buance  of  an  act  passed  in  the  forty-eighth  year  of  tie 
reign  of  George  the  Third,  and  certified  the 
day  of  in  the  year  of  our  Lord 

(Signed)  Clerl 

This  certificate  will  expire  on  the  day  of 


48  GEORGE  3.  c.  93.  A.  P.  1808. 

AN  ACT  TO  REPEAL  SO  MUCH  OF  AN  ACT  OF  THE 
FIRST  YEAR  OF  KING  JAMES  THE  FIRST,  AS  JtC' 
LATE8  TO  THE  PENALTIES  ON  SHOOTING  AT  HABES) 
AND  AWO  TO  REPEAL  AN  ACT  OF  THE  THiW 
YEAR  OF  KING  GEORGE  THE  FIRST,  RELATING  TO 
GAMEKEEPERS. 

aJtfc.l.car.     *  Whereas  an  act  was  passed  in  the  second  yetf 

4  ^'  *  (commonly  called  the  first  year)  of  the  reign  of  Kiflg 

<  James  the  First,  intituled,  "  an  act  for  the  better  «• 

*  ecution  of  the  intent  and  meaning  of  former  statutes 

^  made  against  shooting  in  guns,  and  for  the  preservatiOD 
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*  of  the  game  of  pheasants  and  partridges,  and  against  A.  D.  isos. 

*  the  destroying  of  hares  with  hare-pipes,  and  tracing 
^  hares  in  the  snow ;"  whereby  it  was  amongst  other 
-  things  enacted,  That  every  person  which  should  shoot 
c  at,  kill,  or  destroy,  with  any  gun,  cross«bow,  stone* 
^  bow,  or  long-bow,  any  hare,  should  be  subject  to  the 
^.penalties  therein  mentioned  :  and  whereas  it  is  expe- 
'  dient  that  the  said  provision  should  be  repealed  :  and 
^  whereas  it  is  also  expedient  that  a  certain  other  act, 

*  passed  in  the  third  year  of  his  late  majesty  King  George  3  Geo.l.c.  11. 
^  the  First,  intituled,  '^  an  act  to  explain  and  amend 

^  several  laws  therein  mentioned  for  the  better  preserva- 

^  tion  of  the  game,  should  be  repealed  ;"  and  that  other  Provision  of 

*  provisions  should  be  made  relating  to  the  appointment  ^^^'ip^J.^^J.^' 
^  of  gamekeepers ;'  be  it  therefore  enacted  by  the  king's  lates  to 
most  excellent  majesty,  by  and  with  the  advice  &nd recited  act 
consent  of  the  lords  spiritual  and  temporal,  and  com-^  ^^^'^'/'i^- 
mons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  the  said  provision  of  the 

said  recited  act  of  the  second  of  James  the  First,  and  the 
said  recited  act  of  the  third  of  George  the  First,  shall 
be  and  the  same  are  hereby  repealed. 

II.  And  be  it  further  enacted.  That  it  shall  be  lawful  Lords  of 
for  any  lord  or  lady  of  any  manor  to  appoint  and  depute  "pp"^"^""*^ 
any  person  whatever,  whether  acting  as  a  gamekeeper  pme- 
to  any  other  person  or  not,  or  whetlicr  retained  and  paid  whether 

for  as  the  male  servant  of  any  other  person  or  not,  or  qualified  or 

•^  '^  '       not,  &c.  with 

whether  a  qualified  person  or  not,  to  be  a  gamekeeper  to  authority  to 
any  such  manor,  with  authority  to  such  person  as  game-  ^Jj"  1^^*™^  ^' 
keeper  to  kill  game  within  the  same  for  his  own  use,  or  use,  &c. 
for  the  use  of  any  other  person  or  persons  whatever,  to 
be  specified  in  such  appointment  or  deputation,  whether 
qualified  or  not;   and  no  person  so  appointed  game* 
keeper  as  aforesaid  and  empowered  to  kill  game  for  his 
own  use,  or  for  the  use  of  any  other  person  so  specified 
as  aforesaid,  and  not  killing  any  game  for  the  use  of  th^ 
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A.  O.  teo8.  lord  or  lady  of  the  manor  finr  which  such  deputatioQ 
shall  be  given,  shall  be  deemed  or  taken  to  be,oren- 
lercd  or  paid  for  as  the  gamekeeiicr  or  male  servant  of 
the  lord  or  lady  making  such  appointment  or  giving 
such  deputation  as  aforesaid;  any  thing  in  any  act  er 
acts  of  parliament  to  the  contrary  notwithstanding. 
Gimckceperj     HI.  And  be  it  further  enacted.  That  any  person ao- 

so  appointed       .        -  _  .         .  ,       .        \. 

shall  have     pointwl  gamekeeper  under  the  authority  of  this  act  to 

qualihed.  shall  have  the  same  rights,  privileges,  power  and  au- 
tliority  as  if  he  had  been  legally  qualified  and  appointed 
to  act  as  gamekeeper,  to  kill  game  for  the  use  of  the 
lord  or  lady  of  the  manor  appointing  such  gamekeeper, 
under  any  laws  in  force  immediately  before  the  passing 
of  this  act. 


48  GEO.  S.  c.  9i.  A.B.  1SC8. 

AM    ACT    FOR    REPEALING    SO    MUCH   OP    AN  ACT  MADS 

IN  Tl«  PARLIAMENT  OF  SCOTLAND,  IN  THE  FOUBTII 

SrSSlON     OF     THE     FIRST    PARLIAMENT     OP    QUCEX 

ANNi:,     INTITULED,     *  ACT     FOR     PRESERVING  THE 

CiAME,'    AS    RELATES   TO    THE    SHOOTING   OF  UAUS. 

So  murh  of       *  ^\'liereas  by  an  act  of  the   Scottish  pariiameDt, 

4tli  bessiun    ^  V^^^^  ill  the  fourth  session  of  the  first  parliamefliaf 

mlui'\Ze   *  ^^'  i^ajesty  Queen  Anne,  intituled,  «  an  act  forpr^ 

•IS  relates  in  ^  serving  the  game,"  it  is  amongst  other  things  enacted, 

W^r^       *  that  no  person  whatsoever  shall  shoot  hares  under  the 

pinlt  J.  ^  penalty  of  twenty  pounds  Scots  :  and  whereas  it  is  ex- 

*  pedient  that  the  same  should  be  in  so  far  repealed :  xnaj« 

<  therefore  please  your  majesty,  that  it  maybe  enacted;' 

and  be  it  enacted  by  the  king's  most  excellent  majesty, 

by  and  with  the  advice  and  consent  of  the  lords  spiritual 

and  temporal,  and  commons,  in  tiiis  present  pailiamenl 


APPENDIX,  69s 

assembled,  and  by  the  authf^rity  of  the  same,  That  A,  D.  18O8. 
so  much  of  the  said  in  part  recited  act,  as  relates  to  the 
shooting  of  hares,  shall  be  and  the  same  is  hereby  re* 
pealed. 


48  G£o.  3.  c.  141.  A.  D.  1808. 

AN  ACT  FOa  THE  MORE  EFFECTUAL  PROTECTION 
OF  OYSTER  FISHERIES  AND  THE  BROOD  OF  07STER8 
IN    ENGLAND. 

<  Whereas  an  act  of  parliament  passed  in  the  thirty- 31  Geo.  3. 
first  year  of  the  reign  of  his  present  majesty,  intituled,^'  ^* 
^  an  act  for  better  protecting  the  several  oyster  fish- 
eries within  this  kingdom :"  and  whereas  the  provi- 
sions of  the  said  act  have  been  found  inadequate  to  the 
protection  of  the  oyster  fisheries  of  this  kingdom :  and 
whereas  doubts  have  arisen,  since  the  passing  of  the 
said  act,  whether  the  taking  oysters  or  oyster  hrood 
from  any  oyster  bed  or  laying,  or  from  any  oyster 
fishery,  can  underanycircumstances  be  deemed  felony, 
and  punishable  as  such  :  and  it  is  therefore  ex- 
pedient and  necessary  that  more  effectual  provision 
should  be  made  for  the  protection  of  the  oyster 
fisheries,  and  for  removing  such  doubts  as  afore- 
said :  may  it  therefore  please  your  majesty,  thatPenalty  on 
it  may  be  declared  and  enacted  ; '  and  be  it  declared  p«"ons  steal- 

^  .  *"g  oysters 

and  enacted  by  the  king's  most  excellent  majesty,  byor  oyster 
and  with  the  advice  and  consent  of  the  lords  spiritual  ^^^^^^.^^5^ 
and  temporal,  and  commons,  in  this  present  parliament  felony, 
assembled,  and  by  the  authority  of  the  same,  That  5^° ^4 ifspor- 
every  person  who  shall  at  any  time  after  the  first  day  of  tatioo,  &c. 
August,  one  thousand  eight  hundred  and  eight,  knowingly 
and  wilfully  steal,  take,  and  carry  away  any  oysters  or 
dyster  brood  from  any  oyster  bed,  or  oyster  laying,  or 
oyster  fishery,  being  the  property  of  any  person  or  per- 
sons, or  body  or  bodies  politick  or  corporate,  and  suf- 
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Proviso  for 
persons 
claiming 
right. 


Parish  need 
not  be 
named  in 


A.  D.  1808.  ficientlj  marked  out  as  such,  shad  be  deenoed  guiltj  of 
felony,  and  shall  and  may  be  tran^[K>rted  for  any  term 
not  exceeding  seven  years,  or  be  imprisoned  and  kepi  to 
hard  labour  in  any  common  gaol  or  house  of  correctioo, 
or  penitentiary  house,  or  imprisoned  only  for  any  term, 
not  exceeding  three  years,  as  the  court  before  whom  any 
such  person  shall  be  convicted  may  adjudge. 

II.  Provided  always,  and  be  it  further  enacted^ 
That  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  subject  or  make  liable  any  person 
or  persons  to  the  penalties  of  this  act  who  shall  take  or 
carry  away  any  oyster  or  oyster  brood  from  any  oyster 
bed,  oyster  laying,  or  oyster  fishery,  wherein  such  per- 
son or  persons  shall  have  or  claim  to  have  a  right  to  takr 
and  carry  away  such  oysters,  or  oyster  brood. 

III.  ^  And  whereas  doubts  may  arise  in  what  parish 
<  or  county  any  oyster  beds,  layings,  or  fisheries  are 

indictments,  c  situated,  and  on  that  account  difficulties  may  occur  in 

and  offence       ...  «.■•  .       .       ii-«        n        ^      -, 

may  be  laid   ^  bringing  offenders  to  justice;    be  it  therefore  further 

in  the  couniy^nac^gfi   That  it  shall  be  sufficient  in  any  indictment 

where  m-  '  -^ 

dictment  under  this  act,  or  under  the  said  recited  act  of  the  thirty- 
IS  preferred,  fj^-styear  aforesaid,  to  describe,  either  by  name  or  other- 
wise, the  bed,  laying,  or  fishery  in  which  the  oflTence 
shall  have  been  committed,  without  stating  the  same  to 
be  in  any  particular  parish  ;  and  where  the  ofllence  is 
committed  on  the  border  of  any  county,  so  as  to  make 
it  difficult  to  ascertain  the  county,  such  ofienoe  may 
be  stated  to  have  been  committed  in  the  county  in 
which  the  indictment  shall  be  preferred,  being  either 
the  county  in  which  the  offence  was  committed^  or  the 
adjoining  county. 

IV,  ^  And  whereas  it  is  doubtful  whether  justices  of 
^  the  peace  for  towns  corporate,  boroughs,  or  other 
^  places,  and  not  being  counties  of  themselves,  and  hav- 
c  ing  special  or  exclusive  jurisdictions,  can  act  by  virtue 
^  of  the  statute  of  the  thirty-first  year  aforeaid:'  be  h 
.therefore  enacted  and  declared^  That  it  shall  be  lawfid 


Justices  fbr 
towns,  &c. 
majractas 
justices  for 
counties. 
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for  sucb  jastices  to  act  in  all  cases  arising  \vithin  their  a.  D.  1809. 

respectiye  jurisdictions  in  like  manner  as  any  justice  of  ' 

the  peace  for  any  county,  riding,  or  division,  may  act  for 

such  county,  riding,  or  division,  in  the  execution  of  the 

said  act,  or  of  any  law  for  protecting  the  oyster  fisheries, 

and  broods  of  oysters. 

V.  And  be  it  further  enacted,  That  nothing  herein  provisionsof 
eontained  shall  extend,  or  be  construed  to  extend,  to  re-  31  Geo.  3. 
peal  any  of  the  provisions  of  the  said  act  of  the  thirty-  p^ied  by 
first  year  aforesaid,  except  so  far  ns  the  same  respect  the  ^^*®  ^'' 
stealing  and  taking  of  oysters  from  any  oyster  bed,  lay- 
ing, or  fishery. 


50  GEO.  3.   C.   67.    A.  D.    1810.  A/D.  1810. 

AN  ACT  FOR  THE  BETTER  PRESERVATION  OF  HEATH 
FOWL,  COMMONLY  CALLED  BLACK  GAME,  IN  TUB 
COUNTIES   OF    SOMERSET    AND    DEVON. 

<  Whereas  by  an  act  passed  in  the  parliament  of  J3G.3.c.55- 
*  Great  Britain  in  the  thirteenth  year  of  the  reign  of  his  ••^' 
^  present  majesty,  insituled,  ^^  an  act  to  explain  and 
'  amend  the  several  laws  now  in  being,  so  far  as  the 
'  same  relate  to  the  preservation  of  the  moor  or  bill 
^  game,"  it  is  enacted,  amongst  other  things,  that  from 

<  and  afler  the  twenty-fourth  day  of  June  one  thousand 

<  seven  hundred  and  seventy -three,  no  person  or  persons 
^  shall,  upon  any  pretence  whatsoever,   wilfully  take^ 

*  kill,  destroy,  carry  away,  sell,  buy,  or  have  in  his,  her 
^  or  their  possession  or  use,  any  heath  fowl,  commonly 
'  called  black  game,  between  the  tenth  day  of  December 

*  and  the  twentieth  day  of  August  in  any  year :  And 

*  whereas  it  would  tend  very  much  to  the  preservation  of 
'  the  said  game,  if  the  time  for  taking  and  killing  heath 
^  fowl  were  postponed  ;'  be  it  therefore  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and 
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A.D.  1«I0. 

Taking  black 
game  in  So- 
merset and 
Devon  be 
tween  De- 
cember 10 
and  Sept.  1. 
Penaity. 


A.D.  18M 


42  G.  3. 

c.ior. 


commons,  in  this  present  parliament  asaerabled,  That 
from  and  after  the  passing  of  this  act,  no  person  or  per- 
sons shall,  on  any  pretence  whatsoever,  take,  kill,  or 
destroy,  or  attempt  to  take,  kill  or  destroy,  in  the  coon- 
tics  of  Somerset  and  Devon,  any  heath  fowl,  commonly 
called  black  game,  between  the  tenth  day  of  December 
and  the  first  day  of  September  in  any  year ;  and  every 
person  who  shall  transgress  this  act  in  any  of  the  cases 
aforesaid  shall,  for  every  heath  fowl  so  taken,  killed  or 
destroyed,  and  for  every  attempt  to  take,  kill  or  destroy 
such  heath  fowl,  contrary  to  the  true  intent  and  meaning 
of  this  act,  be  liable  to  the  same  forfeitures  and  penalties, 
to  be  recovered  in  the  same  manner,  and  subject  to  the 
like  appeal,  and  the  same  provisions  in  every  respect 
%vbatsoever  as  in  and  by  the  said  recited  act  are  enacted 
in  respect  of  any  offence  committed  against  the  said  act. 


On  conviction 
of  offenders 
under  the  re- 
cited act,  any 
magistrate 
may  mitigate 


51   GEO.   3.   C.    120.    A.D.    1811. 
AN    ACT   TO   AMEND    AN    ACT    OP   THE    FOaTV-SEVEXTH 
YEAR    OP   HIS    PRESENT     MAJESTT,    FOR    MORE    EF- 
FECTUALLY   PREVENTING    THE  STEALING  OP   DEER. 

^  Whereas  by  an  act  passed  in  the  forty-second  year 
^  of  the  reign  of  his  present  majesty,  intituled,  '^  an  act 

*  for  more  effectually  preventing  the  stealing  of  deer,*' 
^  no  provision  is  made  for  a  mitigation  of  the  pecuniary 
^  penalties  thereby  imposed  for  committing  the  several 

*  offences  therein  mentioned,  from  the  want  whereof 
'  considerable  inconvenience  has  arisen  ;*  be  it  therefore 
enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  ihis  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same, 
That,  on  the  conviction  of  any  offender  under  the 
said  act,  for  wilfully  coursing  or  hunting,  or  taking 
in  any  slip,  noose,  toil,  or  snare,  or  killing,  wounding, 
or  destroying  or  shooting,  or  otherwise  attemptbg  to 
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kill,  wound,  or  destroy,  or  carrying  away,  any  red  or   A. p.  leit. 
£iUow  deer,  kept  or  being  in  the  unenclosed  part  of  any  the  penalty  of 
foFest,  chase,  purHcii,  or  ancient  walk  without  the  con-  ^^''  ^^^o/. 
sent  of  the  owner  of  such  deer,  or  without  being  othcr- 
y»ise  duly  authorized,  or  for  knowingly  being  aiding, 
abetting,  or  assisting  therein  or  thereunto;  it  shall  and 
may  be  lawful  for  the  magistrate  or  magistrates  by  and 
before  whom  such  offender  or  offenders  shall  be  con« 
▼icted,  to  mitigate  the  penaltj/  of  fifty  pounds  thereby 
imposed  for  the  first  oflence  to  any  sum  at  their  discre- 
tion  noi  less  than  tu^enly  pounds^  to  be  leyied  in  the 
manner  directed  by  the  said  recited  act :  Provided  ai- 
rways, that  every  other  part  and  provision  in  the  said 
recited  act  shall  be  and  remain  in  full  force  and  effect  as 
if  this  act  had  not  been  made  or  passed. 


31    GEO,    3.    C.    51.    A.  D.  1791.  A.  D.  1791> 

AN     ACT     FOR     BETTER     PROTECTING     THE     SEVERAL 
OYSTER    FISHERIES   WITHIN    THIS    KINGDOM. 

*  Whereas  the  maintaining  and  preserving  the  several  Preamble. 
^  oyster  fisheries  of  this  kingdom  is  a  great  national  object : 
^  And  whereas  the  laws  now  in  being  are  not  sufficient  cf« 
^  fectually  to  maintain  and  preserve  the  said  fi«>heries,  and 

*  to  prevent  the  destroying  of  the  oyster  brood  therein  ;  . 

*  in  order  therefore  the  better  to  protect  the  said  fisheries, 
<  and  to  prevent  the  destroying  of  the  oyster  brood  within 
^  the  same,  may  it  please  your  majesty  that  it  may  be 
'  enacted,'  and  be  it  enacted  by  the  king's  most  excel- 
lent majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of 

the  same,  That  if  any  person  or  persons  shall,  at  any  From  Aug.  i, 
time  from  and  after  the  first  day  of  August  one  thousand  unlawaillY°^^ 
seven  hundred  and  ninety -one,  with  or  by  means  of  any  catching  oys- 
Met,  traul,  dredge,  or  other  instrument  or  engine  whatso-  within  the  li- 
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inits  of  anj 
fishery,  pu- 
nishable bj 
fine  and  iro- 
prbonmenu 


Act  not  to 
extend  to  the 
taking  float- 
ing £8b. 


Justices  may 
issue  war- 


ever,  take  or  catch  any  oysters  or  oyster  brood,  within 
the  limits  of  any  oyster  fishery  of  this  kingdom^  or  shall 
dredge  for  oysters  or  oyster  brood,  or  use  any  oyster 
dredge,  or  any  net,  instroment,  or  engine  whatsoever, 
within  the  limits  of  any  such  fishery,  for  the  purpose  of 
taking  or  catching  oysters  or  oyster  brood,  althoogfa  no 
oysters  or  oyster  brood  shall  be  actually  taken,  or  shall, 
with  any  net,  instrument,  or  engine,  drag  upoa  the 
ground  or  soil  of  any  such  fishery,  all  and  cyery  such 
person  and  persons  (other  than  and  except  such  p^nons 
as  shall  be  the  owners,  lessees,  or  occupiers  of  such 
fishery,  or  shall  be  otherwise  lawfully  entitled  to  take  or 
catch  oysters  therein)  shall  be  deemed  and  taken  to  be 
guilty  of  an  offence  and  misdemeanor,  and  shall  and 
may  be  prosecuted  for  the  same  by  indictment  at  the  as- 
sizes, or  general  quarter  sessions  of  the  peace,  to  be 
holden  in  and  for  the  county,  riding,  or  division  in  which 
such  fishery  shall  lie ;  and  the  justices  in  sessions  are 
hereby  authorised  and  required  to  hear  and  determine 
all  and  every  such  offence  and  offences  ;  and  such  person 
or  persons  being  lawfully  convicted  by  verdict,  or  by  his 
or  their  own  confession,  shall  and  may  be  punished  for 
any  of  the  said  offences,  by  fine  and  imprisonment,  or 
either  of  them,  as  the  court  before  whom  such  person  or 
persons  shall  be  so  convicted  shall  think  proper,  such 
fine  not  to  exceed  twenty  pounds  or  be  less  than  forty 
shillings,  and  such  imprisonment  not  to  be  for  more  than 
three  montlis  or  less  than  one  month. 

II.  Provided  always,  That  nothing  in  this  act  shall 
extend,  or  be  construed  to  extend,  to  prevent  or  hinder 
any  person  or  persons  \\  Ixornsoe ver  from  taking,  catch- 
ing, or  fishing  for  any  floating  fish  in  the  waters  or 
creeks  within  the  limits  of  any  oyster  fishery,  with  any 
net,  instrument,  or  engine,  which  shall  be  made  or  fitted 
for  the  purpose  of  takini^  or  catching  floating  fish  only. 

III.  And  be  it  further  enacted,  That  it  shall  be  law- 
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ful  for  any  justice  of  the  peace  acting  for  any  county,  A«  D.  1791, 
riding,  or  division,  wherein  any  offence  shall  be  com- r^^Qts  for  ap- 
mitted  contrary  to  this  act,  upon  complaint  and  oath  prehending 
made  before  him  (which  oath  he  is  hereby  empowered  to  for  want  of 
administer),  that  any  person  or  persons,  except  as  afore-  «"**"«»»  F^J 
said,  hath  or  have,  within  thirty  days  next  preceding  till  the  t^uar- 
such  complaint,  taken  or  caught  any  oysters  or  oyster  ^^  *«*•*«***• 
brood,  within  the  limits  of  any  oyster  fishery,  or  dredged 
for  oysters,  or  oyster  brood,  or  used  any  oyster  dredge, 
or  any  net,  instrument,  or  engine,  within  the  limits  of 
any  such  fishery,  for  the  purpose  of  taking  or  catching 
oysters  or  oyster  brood,  although  no  oysters  or  oystec 
brood  shall  be  actually  taken ;  or  with  any  net,  instro- 
ment,  or  engine,  dragged  upon  the  ground  or  soil  of  any 
oyster  fisliery,  to  issue  out  a  warrant  or  warrants  under 
his  hand  and  seal  for  the  apprehending  of  the  person  or 
persons  so  offending,  and  for  bringing  him  or  them 
before  himself  or  any  other  justice  of  the  peace  acting 
for  such  county,  riding,  or  division;  and  the  justice, 
before  whom  such  person  or  persons  shall  be  brought, 
shall,  and  is  hereby  authorised  and  required,  if  he  see 
cause,  to  commit  him  or  them  to  the  common  gaol,  ox 
other  usual  place  of  confinement  for  prisoners,  in  and  for 
such  county,  riding,  or  division,  there  to  remain  until 
the  then  next  assizes,  or  then  next  general  quarter  ses- 
sions of  the  peace,  to  be  holden  in  and  for  such  county, 
riding,  or  division,whichever  shall  first  happen  next  after 
such  person  or  persons  shall  be  so  apprehended  and 
brought  before  such  justice,  unless  such  person  or  per- 
sons shall  enter  into  recognizance  before  such  justice 
with  two  good  and  sufiicient  sureties  (each  and  every  of 
them  in  the  penalty  of  twenty  pounds),  to  appear  either 
at  the  said  next  assizes  or  general  quarter  sessions  of 
the  peace,  which  shall  first  happen  as  aforesaid,  then  and 
th^re  to  ansiwer  any  indictment  or  indictments,  that  tb$l} 
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A.  P.  1791.  or  may  be  preferred  against  him  or  tbem,  under  or  by 
Tirtue  of  this  act. 
Poreonsfound  IV.  And  bc  it  further  enacted,  That  if  any  person  or 
usinn^^cn^ines  Persons,  except  as  aforesaid,  shall  be  found  actually 
for  taking  taking  or  catching  any  oysters  or  oyster  brood,  within 
brood,  refus-  the  limits  of  any  oyster  fishery,  or  dredging  for  oystcTg 
vef  th  ^^^^  ^^  oyster  brood,  or  using  any  oyster  dredge,  or  any  net, 
selves,  may     instrument,  or  engine  whatsoever,  within  the  limits  of 

e  seize  ,  &c.  ^^y,  ^yg^gj.  fishery,  for  the  ptirpose  of  taking  or  catching 

oysters  or  oyster  brood,  although  no  oysters  or  ojrster 
brood  shall  be  actually  taken,  or  with  any  net,  instni* 
ent,  or  engine,  dragging  upon  the  ground  or  soil  of  any 
such  oyster  fishery,  it  shall  be  lawful  for  any  person, 
being  an  owner,  lessee,  or  occupier  of  such  fishery,  or 
othemise  lawfully   entitled  to   take  or  catch    oysten 
therein,  and  for  his  apprentice  or  servant  (in  case  the 
person  or  persons  offending  against  this  act  shall,  on 
being  required  so  to  do,  refuse  to  discover  his  or  their 
real  name  or  names,  and  the  true  place  or  places  of  his 
or  their  abode  or  residence  respectively)  to  seize,  secure, 
and  detain  every  such  person  so  being  found  actually 
faking  or  catching  any  oysters  or  oj^stcr  brood,  or  dredg- 
ing for  oysters,  or  using  any  oyster  dredge,  or  any  ner, 
instrument,  or  engine  for  the  purpose  aforesaid,  aitlioogh 
no   oysters  or  oyster  brood  shall  have  been  actually 
taken,  or  with  any  net,  instrument  or  engine  dragging 
upon  the  ground  or  soil  of  such  oyster  fishery,  and  re- 
fusing to  discover  his  real  name  and  true  place  of  abode, 
and  forthwith  to  carry  him  and  them  before  any  justice 
of  the  peace  acting  for  such  count}*,  riding,  or  division; 
and  the  said  justice,  on  oath  being  made  before  him 
(which  oath  he  is  hereby  empowered  to  administer)  of 
the  ofience  against  this  act,  for  which  such  person  or 
persons  was  or  were  seized  or  secured  and  detained,  shall 
and  is  hereby  authorised  and  required  to  proceed  against 
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IX.  And  be  it  further  enacted,  Tbat  no  action  at  law  A.  D.  iroi. 
shall  be  brought  or  commenced  against  any  person  or  Limitation  of 
persons  for  any  arrest  authorised  to  be  made,  or  any  ^^^^^^^ 
other  matter  or  thing  done,  or  to  be  done,  by  virtue  of 
this  Act,  until  after  twenty-one  days  notice  thereof,  in 
writing,  shall  have  been  given  to  the  person  or  persons 
against  whom  such  action  is  intended  to  be  brought,  or 
left  at  his  or  their  last  usual  place  or  places  of  abode, 
setting  forth  the  cause  of  such  action ;  and  that  every 
such  action  shall  be  brought  within  the  space  of  six 
calendar  hionths'next  after  the  cause  of  complaint  shall 
arise,  and  shall  be  laid  and  tried  in  the  proper  county 
wherein  the  same  did  arise,  and  noir  elsewhere ;  and  the 
defendant  or  defendants  in  such  action  may  plead  the 
geneml  issue,  and  on  the  trial  thereof  give  this  Act  and  q__j  t^ 
the  special  matter  in  evidence;  and"  if,  on  the  trial  of  sae. 
such  action,  it  shall  appear  that  the  same  was  commenced 
without  having  given  such  notice,  or  before  the  expira- 
tion of  twenty-one  days  next  after  such  notice  shall  have 
been  s6  given  or  left  as  aforesaid,  or  after  the  end  of 
six  calendar  months  next  after  the  cause  thereof  shall 
have  arisen,  of  if  such  action  shall  be  brought  or  laid  in 
any  other  county  than  as  aforesaid,  or  after  sufficient 
tender  of  amends  shall  have  been  made  to  the  party  or 
parties  aggrieved,  that  then,  and  in  any  of  the  cases  . 
aforesaid,  a  verdict  shall  be  entered  as  found  for  the  de- 
fendant  or  defendants ;  and  in  all  cases  where  a  verdict 
shall  be  found  or  entered  for  the  defendant  or  defendants 
in  any  such  action,  or  if  the  plaintiff  or  plaintifis  shall 
discontinue  the  same  after  appearance,  or  shall  be  non« 
Suited,  or  if  upon  demurrer  judgment  shall  be  given 
against  the  plaintiff  or  plaintifis,  the  defendant  or  defend- 
ants  in  such  action  shall  have  double  costs,  and  the  like  Dooble  cottt. 
remedies  for  recovering  the  sam^  as  defendants  have  by 
law  for  recovering  their  costs  in  other  cases. 
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A.  D.  i7»l.      X.  And  be  \i  ftirflier  Enacted,  Thai  fbu  Act  sbaK  Im 
Public  Act.  deemed  and  taken  to  be  a  pQMic  a^;  and  shall  be  j«dK- 
cially  taken  notice  of  as  suck,  by  all  Judges,  Jnstioei^ 
and  other  persons,  mtbout  specially  pleading  the  same* 


ENP  OF  THE  FIRST  VOLUME, 


Harding  and  Wbioht, 

Pristeny 
St.  Jolui*s  Square,  Londoiu 
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